This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■.-^ 


«! 


^ 


TysJt—i^.S'  CS^.O^./^^^- 


► 


Sarbailr  College  librarg. 

FKOM   THE   BSqUBST  OF 

CHARLES   SUMNER,  LL.D., 
OF  BOSTON, 

(ClAM  of  1830). 

'•  For  books  relating  to  Politics  and 
Fine  Arts." 

/7  .^c^.  /^^^-  ^^'  ^^^^- 


^ 


'   '^'^-' 


Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations. 

33,  CHANCERY  LANE,  LONDON,  W.(  . 


REPORT 


OP  THE 


THIRTEENTH    CONFERENCE 


HELD   IN 


LONDON, 

July  25th— 29lh,  1887. 


LONDON: 

PRINTED  BY  WILLIAM  CLOWES  AND  SONS,  Limiteu, 

STAMFORD  STREET  AND  CHARING  CROSS. 

1887. 


REPORT 


OF  THE 


THIRTEENTH   CONFERENCE. 


(     8    ) 

Cauncil. 

CHAIRMAN  OF  THE  EXECUTIVE  COUNCIL. 

Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S. 


Ex' Officio. 


•The  President, 

•The  Vice-Presidents, 

•The  Treasurer, 

*The  Hon.  Gen.  Secretary, 

Atkinson,  Alderman  H.  J.,  M.P.,  London  and  Hull. 
•Bailey,  John  Rand,  Paris. 
•Barclay,  T.,  LI^B.,  Paris. 

•BiRKBBCK,  Professor  W.  Ll.,  Q.C,  Master  of  Downing  College,  Cam- 
bridge. 
•Brown,  Joseph,  Q.C,  London. 
•Carmicuael,  C  H.  E.,  M.A.,  F.R.S.L. 

Clunet,  E.,  Avocat  k  la  Cour  de  Paris. 

COUDERT,  F.  R.,  New  York. 

CouRCY,  A.  DE,  Paris. 

Demeur,  a.,  Brussels. 

Dickson,  Oscar,  Gothenburg. 

Field,  Hon.  David  Dudley,  New  York. 

Freeland,  H.  W.,  Chichester. 

Glover,  John,  London. 

HiNDENBURG,  Dr.  A.,  Advocate,  Copenhagen. 

Krapf-Liverhof,  Chevalier  F.  de,  Consul-General  for  Auatria- Hungary 

London. 
•Lowndes,  Richard,  Liverpool. 

May,  Yonkheer  J.  W.,  Consul-General  for  the  Netherlands,  London. 

MoLENGRAAFF,  Dr.  W.  L.  P.  A.,  Amsterdam. 

Parker,  Amasa  Junius,  Albany,  State  of  New  York. 

Passy,  FrIdIric,  Paris. 

Peborgh,  E.  van,  Antwerp. 

Phillimore,  Sir  Walter  G.  F.,  Bart.,  Q.C,  D.CL.,  London. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Rahusen,  Dr.  E.  N.,  Amsterdam. 
•Richard,  Henry,  M.P.,  London. 

Richter,    His    Excellency   Commandeur    O.,    Minister    of    State, 
Stockholm. 

Rivier,  Professor  A.,  Consul-General  for  Switzerland,  Brussels. 

Scherzer,  Chevalier  C.  de,  Austrian  Consul-General,  Genoa. 
•Stubbs,  Charles,  M.A.,  LL.D.,  London. 

Simon,  Sir  John,  Q.C,  M.P.,  London. 
•Spinks,  Thomas,  Q.C,  D.CL.,  London. 

*  Members  of  the  Executive  Council. 


(     9      ) 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Professor  in  the  Univereity  of 

Glasgow. 
•ToMKiNS,  F.  J.,  D.C.L.,  London. 
♦Webster,  Sir  R.  E.,  M.P.,  Her  Majesty's  Attoraey-GenenO,  London. 

Wertheim,  Dr.  J.,  Amsterdam. 


Creafurer. 

Sir  John  Lubbock,  Bart.,  M.P.,  F.R.S. 

RoBARTS,  Lubbock  &  Co.,  15,  Lombard  Street,  London. 

J.  G.  Alexander,' LL.B.,  Barrister-at-Law,  London. 

ftonororj}  internatt0nal  ^tactUxitn. 

C.  H.  E.  Carmichael,  M.A.,  F.R.S.L.,  London. 

Charles  Stubbs,  M.A.,  LL.D.,  London. 

T.  Barclay,  LL.B.,  Ph.D.,  Paris. 

Hanataxui  i^olicttor. 
J.  Rand  Bailey,  Paris. 

^iMtant  tttntaxft. 

Alexander  Scott,  London. 

*  Members  of  the  Executive  CoudcU. 


(     10     ) 


MEMBERS   OF  THE   ASSOCIATION. 


An  obelisk  (f)  signifies  Life  Membership, 

Ahlers,  Jacob,  Hamburg. 

Alcoforado,  Fenelon,  Rio  de  Janeiro. 

Alexander,  J.  G.,  LL.B.,  12,  Old  Square,  Lincoln's  Ion,  London. 

Alexy,  Dr.  Albert,  Secretary  in  the  Ministry  of  Justice,  Pesth. 

Albright,  Arthur,  Mariemont,  Birmingham. 

Allen,  Charles  H.,  Secretary  to  the  British  and  Foreign  Anti-Slavery 

Society,  55,  New  Broad  Street,  London. 
American  Peace  Society,  Boston,  U.S. A. 
American  Bar  Association,*  Baltimore. 
Amiaud,   Albert,   Secretaire  du  Comit^   de   Legislation  Etrang^re  au 

Ministire  de  Justice,  Place  Venddme,  Paris. 
Angell,  J.  B.,  President  of  the  University,  Ann  Arbor,  Michigan. 
Annecke,  Consul  Walter,  Secretary  to.  the  Dentscher  Handelstag,  Berlin. 
Appleton,  Lewis,  4,  Remmington  Terrace,  Handsworth,  Birmingham. 
Appleton,  Nathan,  Katharine  Street,  Newport,  Rhode  Island. 
Arakawa,  Minosi,  Japanese  Consulate,  88,  Bishopsgate  Street,  London. 
Arnold,  W.,  4  to  6,  Thcogmocton  Avenue,  London. 
AssER,  Professor  T.  M.  C,  Councillor  of  the  Foreign  Office,  Amsterdam. 
AssicuRAZIONi  Generali,  Kaiserlich.  und  Koniglich.  Priv.,  Trieste. 
Atkinson,  H.  J.,  M.P.,  Gunnersbury  House,  near  Acton,  Middlesex. 
Austro-Hungarian  Lloyd's  Steam  Navigation  Company,  Trieste. 


Badcock,  B.  F.,  17,  Water  Street,  Liverpool. 

Badische  Schifffahrts  Assecuranz  Gesellscharpt,  Mannheim. 

Baernrsither,  Dr.  J.  M.,  Vienna. 

Bailey,  John  Rand,  34,  Avenue  de  Villenuve  TEtang,  Versailles. 

Baldwin,  Professor  Simeon  E.,  Yale  College,  New  Haven,  U.S.A. 

Bandana  Vaccolini,  Aw.  Cav.  Cesare,  Rome. 

Barclay,  G,,  Bonvil,  Cupar,  Fife. 

Barclay,  T.,  LL.B.,  17,  Rue  Pasquier,  Paris. 

Barnard,  Hon.  F.  A.  P.,  LL.D.,  President  of  Columbia  College,  49th  St, 

comer.  Fourth  Avenue,  New  York. 
Barth,  Dr.  T.,  Bremen. 
Bai^,  Karl  W.,  Wiesbaden. 
Beaulieu,  J.  Le  Hardy  de,  Bmssels. 


(  "  ) 

Bbazley,  J  as.  H.,  Menejr  Chjimbeis,  Old  Churchyard,  Liverpool. 
BeckeKj  H.,  Advocate  of  the  Court  of  Appeal,  24,  Avenue  Victoria,  Porik. 
Benedict,  Robert  D.,  68,  Wall  Street,  New  York. 
Bergstrom,  a.  p.,  late  Minister  of  the  Interior,  Governor  of  Orebro  and 

Member  of  the  Second  Chamber,  Stockholm. 
Besobrazoff,  Profesor  W.,  Wassily  Ostrow  13,  Ugne  16,  St.  Peterkbuxg. 
Bewes,  Wyndham  a.,  II,  Stone  Buildings,  Lincoln's  Inn,  London. 
BiRKBECK,   Professor  W.  LL,  Master  of  Downing  College,   Cambridge, 

2,  Stone  Buildings,  Lmcoln*s  Inn,  London. 
Blaess,Waltuer,  4  to  6,  Throgmorton  Avenue,  London. 
Board  of  Marine  Underwriters,  17,  Merchants*  Exchange,  Philadelphia. 
Bohlen,  Eduard,  Hamburg. 

BoissEVAiN,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 
BoRCHARDT,  Dr.  OsCAR,  Franzosische  Strasse,  32,  Berlin. 
BoRS&N,  CoMiTi,  Riga. 

Botta,  Professor  Vincenzo,  25,  West  37th  Street,  New  York. 
fBoucHER-CADART,    ALFRED,    Director  of  the  S^ret/  Ghtirak^  14,    Rue 

Chauveau-Lagarde,  Paris. 
BoYES,  Robert,  Bremen. 

BowRiNG,  Geo.  Ed.,  East  India  Avenue,  Leadenhall  Street,  London. 
Box,  George,  Milton  Road,  Gravesend. 

Bracciforti,  Professor  Dr.  Conte  Ferdinando,  15  Via  Durini,  Milan. 
Brainar^b,  Cephas,  Attomey-at-Law,  iii,  Broadway,  New  York. 
British    Steamship    Owners'    Protective  Association,   Limited, 

Sunderland. 
Brittain,  F.,  St  George's  Works,  Sheffield. 
Bromage,  G.,  9,  Gracechurch  Street,  London. 
Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London. 
fBROWN,  Joseph,  Q.C,  2,  Essex  Court,  Temple,  London. 
Brown,  S-  Gilman,  Dartmouth  College,  Hanover,  N.H.,  U.S.A. 
BucKNiLL,  T.  T.,  Q.C,  lOi  King's  Bench  Walk,  Temple. 
Bunting,  Percy  W.,  ii.  Old  Square,  Lincoln's  Inn,  London. 
Burners,  G.  R.,  138,  Leadenhall  Street,  London. 
Burton,  T.  E.,  Cleveland,  Ohio,  U.S.A. 
Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 


Cakebread,  Rev.  George,  202 a,  Wandsworth  Road,  South  Lambeth. 
Campbell,  R.  Vary,  37,  Moray  Place,  Edinburgh. 
Cardiff  Incorporated  Shipowners'  Association,  Cardiff. 
Carmichael,  C.  H.  E.,  M.A.,  F.R.S.L.,  96,  Eaton  Terrace,  Eaton  Sfjuare, 

London. 
Catellani,  E.  I^,  Via  Spirito  Santo  1S06,  Padua. 
Cazier,  Irving  &  Co.,  Leadenhall  Buildings,  London. 
Chamber  of  Commerce,  Breslau. 
Chamber  of  Commerce,  Buda-Pesth. 
Chamber  of  Commerce,  Hamburg. 
Chamber  of  Commerce  and  Shipping,  Incorporated,  Hull 


(     14    ) 

FitzGerald,  Right  Hon.  Lord,  P.C,  98,  Portland  Place,  London. 
Flood,  J.  Aall,   Director  of  the  Ship  Insurance  Association,  "  Forste 

Norske,"  Porsgrund,  Norway. 
Flux,  Wm.,  3,  East  India  Avenne,  London. 

FoLLEViLLB,  Professor  Daniel  de,  2,  Coor  des  Halles,  Douai,  France. 
"  FoNCi^RE  *'  CoMPAGNiE  d'Assurancbs,  12,  Place  de  la  Bourse,  Paris. 
Foster,  Roger,  New  York. 

Franck,  Adolphe,  Member  of  the  Institute  of  France,  Paris. 
IFreeland,  H.  W.,  Athenaeum  Club,  London. 
Frankfurter  Transport  und  Versicherungs  Actien  Gesellschaft, 

Frankfort-on-the-Main. 


Gabba,  Professor  Charles  Francis,  Pisa. 

Garnier,  J.  C,  Senator  and  Member  of  th^  Institute  of  France,  Paris. 

Garrett,  P.  C,  Fairfield,  Logan,  Philadelphia. 

Garrick,  a.  C,  25,  Emperor's  Gate,  London. 

Garrick,  Sir  James  F.,  Q.C,  K.C.M.G.,  9,  Wetherby  Gardens,  South 

Kensington. 
General   Shipowners'   Society,  i,  Whittington  Ayenue,  Leadenhall 

Street,  London. 
Genicot,  Alphonse,  Dispacheur,  Antwerp. 
Gerdbs,  a.,  AuxCayes,  Haiti. 

Getz,  Dr.  GusTAV,  19,  Taunus  Platz,  Franldbrt-on-the-Main. 
GiACOSA,  AvT.  Comm.  LviGi,  Primo  Presidente  della  Corte  di  Appello, 

Via  Siccardi  7,  Turin. 
GiBSONE,  Alex.,  Privy  Counsellor  of  Commerce,  Dantzig. 
GiLLBTT,  G.,  9,  Birchin  Lane,  London. 
Gillies,  Thos.  B.,  23,  Bedford  Place,  London. 
Glasgow  Shipowners'  Association,  30^  Gordon  Street,  Glasgow. 
Glover,  J.,  88,  Bishopigate  Street,  London. 
Glynn,  Walter,  20,  Water  Street,  Liverpool. 
GoLDSCHMiixr,  Professor  Dr.  L.,  University,  Berlin. 
GoLDSMiD,  Major-General  Sir  F.  J.,  K.C.S.L,  3,  Observatory   Avenue, 

Campden  Hill,  London. 
Goos,  Professor  C,  University,  Copenhagen. 
GOUBAREFF,  D.,  Villa  Goubaieff,  Beaulieu,  par  Villefranche-sur-mer,  Alpes 

Maritimes,  France. 
GouDY,  Henry,  Advocate,  Edinburgh. 
Graffagni,  Cav.  Aw.  Angrlo,  San  Matteo,  19,  Genoa. 
Grattan,  E.  a.,  H.B.M.  Consul-General,  Antwerp. 
Grebn,  Ashbel,  5,  Vanderbilt  Avenue,  New  York. 
Green,  Henry,  Blackwall,  London. 
Griffith,  Wm.,  17,  Bedford  Row,  Gray's  Inn,  London. 
GuNTHER,  Otto,  Antwerp. 
GfirscHOW,  Dr.  C,  Chamber  of  Commerce,  Hamburg. 

Hadley,  Simeon  Charles,  5,  Knightrider  Street,  Doctors'  Commons, 

London. 
Hadley,  Sydney  Charles,  Great  Eastern  Road,  Stratford. 


(     15     ) 

Halkixr,  Dr.  Herman,  Advocate,   58,  Hjoroet  tS  KronprindftcsMgade, 

2  SaL,  Copenhagen. 
Hall,  F.  W.,  RaTensworth,  Sydney,  New  South  Wales. 
Hall,  Charles,  Q.C,  M.P.,  Attorney-General  to  H.R.H.  the  Prince  of 

Wales,  3,  Temple  Gardois,  London. 
Hamm,  Herr,  Oberstaats-Anwalt,  Cologne. 
HiNRL,  Professor  Dr.  A.,  Kiel. 
Hanseatischs  Seevbrsicherungs  Gbsellschaft,  18,  Ferdinandstravse, 

Hamburg. 
HANSEit,  JOHAN,  Consol-Genenl,  Copenhagen. 
Hanson,  P.  C,  Kiel 

Hartlepools  Shipowners'  Society,  West  Hartlepool 
Harvey,  Enoch,  12,  Castle  Street,  Liverpool. 
Harrison,  Fenwicx,  Mersey  Chambers,  Old  Churchyard,  LiverpooL 
Hasslacher,  Franz,  37,  Hochstrasse,  Frankfoit-on-the-Main. 
HscKSHER,  Carl,  Copoihagen. 
tHEDLUND,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
"  Helvetia  "  Allgsueins  Vbrsicherungs  Gesellschaft,  St.  GalL 
Henderson  Brothers,  18,  Leadenhall  Street,  London. 
Hertslet,  Sir  E.,  K.C.B.,  Foreign  Office,  Downing  Street,  London. 
Hesse- Wartego,  Chevalier  E.  de,  42,  Albion  Street,  Hyde  Park  Square, 

London. 
Heynb,  W.  D.,  24,  Hackin's  Hey,  Liverpool 
Hill,  J.  E.  Gray,  10,  Water  Street,  Liverpool 
Hill,  Wh.  Beckett,  103,  Leadenhall  Street,  London. 
HiNDENBURG,  Dr.  A.,  Copenhagen. 
HiNGST,  Dr.  S.  J.,  Judge,  The  Hague. 

HoD(»iNSON,  G.  L.,  4,  Corbet  Court,  Gracechurch  Street,'  London. 
Hogg,  Edward,  Jeruaadem  Chambers,  Comhill,  London. 
Holkan,  Jas.  ft  Sons,  23,  St.  Mary  Axe,  London. 
HOLTZENDORFF,  Baron  F.  von.  Professor  Dr.,  University,  Munich. 
H0RWITZ,  Dr.  Oscar,  Biischstrasse,  11,  Hamburg. 
Hubbard,  G.  A.,  D^ut^  de  Seine-et-Oise,  2,  Rue  de  Bourgogne,  Paris. 
HosACK,  John,  3,  Pump  Court,  Temple,  London. 
fHucHTiNG,  G.  W.,  Bremen. 
Hughes,  John,  Liverpool 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool 
HuMANN,  Charles,  Avocat  k  la  Cour  d'Appel,  40,  Rue  de  Passy,  Paris. 
Hunter,  J.  W.,  Antwerp. 


IHLEN,  J.,  Advocate,  Christiania. 

"Italia" Socista d'Assicurazioni  Marittime,  Fluviali  e Terrestri, 

Genoa. 
IsACHSEN,  H,  Grimstad,  Norway. 


Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool 

Jacobsen,  Captain  N.,  Copenhagen. 

Jagbr,  George,  Jun.,  7,  North  John  Street,  Liverpool. 


(     i6    ) 

"  JaKOR  '*  ASSCTRANCE  SOCIETY,  MosCOW. 

Jamieson,  J.  Donaldson,  East  India  Avenue,  London, 
f  Jaques,  Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6,  Freisinger- 

gasse,  Vienna. 
Jay,  Hon.  John,  late  Minister  Plenipotentiary  to  the  Court  of  Vienna, 

Bedford  House,'  Katonah,  New  York. 
Jennings,  Sir  Patrick,  Sydney. 
Jitta,  D.  L,  Westeinde,  12,  Amsterdam. 


Kagenori,  His  Excellency  Jushie  Wooyeno,  late  Japanese  Minister  in 

London. 
Kaufmannschaft,  Die  Vorstkher  dsr,  Berlin. 
Kaufmannschaft,  Die  Vorsteher  der,  Stettin. 
Kaufmannschafx>  Die  Vorsteher  der,  Magdeburg. 
Kaufmannschaft,  Die  Vorsteher  der,  Konigsberg. 
fKAWASSE,  Masataka,  Japanese  Minister  at  the  Court  of  St  James. 
Kelly,  Edmond,  Avocat  au  Barreau  de  New  York,  36,  Avenue  de  FOp^ra, 

Paris. 
Kennedy,  Capt,  39,  Cricket  Field  Road,  Lower  Clapton. 
Klein,  Dr.  C.  S.,  Judge  of  the  Supreme  Court,  Copenhagen. 
Klubien,  a.,  Advocate,  Copenhagen. 
KdNiG,  Professor  Dr.  C.  G.,  131,  Gerechtigkdtsgasse,  Berne. 
Krapf-Liverhof,  Chevalier  F.  de,  Acting  Consul-General   for  Austro- 

Hungary,  II,  Queen  Victoria  Street,  London. 
Krieger,   Dr.  Andreas  F.,  late  Minister  of  Justice,  23,  Rosenvanget, 

Copenhagen. 
Kroger*  Dr.  F.,  Hamburg. 
Kuo-Taj-in,  His  Excellency,  late  Chinese  Minister  in  London,  Pekin. 


Ladd,  Nathaniel  W.,  23,  Pemberton  Square,  Boston,  U.S.A. 

Laeisz,  C.  Ferd.,  Hambuig. 

Laird,  William,  63,  Hamilton  Square,  Birkenhead. 

Lane,  W.  Stuart,   Secretary  in  the  Diplomatic   Service  of  H.I.M.  the 

Mikado,  29,  Portman  Square,  London. 
Langlois,  Jacques,  Antwerp. 
Langridge,  H.,  17,  Great  .St.  Helens,  London. 
Lansing,  Abraham,  Albany,  New  York. 
Lapfenberg,  Dr.  A.,  Hamburg. 
Lavsleye,  Professor  Emile  de.  University,  Li^ge. 
Lawrence,  Frank  R.,  120,  Broadway,  New  York. 
Lebbl,  Rodolphe,  9,  Place  du  Pantheon,  Paris. 
Leitner,  Dr.  G.  W.,  M.A.,  LL.D.,  D.C.L.,  Oriental  Nobility  Institute, 

Woking. 
Lejeune,  Charles,  Courtier  d* Assurances,  Antwerp. 
Lemon,  W.  G.,  2,  New  Square,  Lincoln's  Inn,  London. 
Lempriere,  Charles,  D.C.L,  32,  Great  George  Street,  London. 
Lbrillibr,  Mons.  D^put^  de  Seine  et  Oise,  Paris. 


C    17     ) 

Levi,  Professor  Lxonb,  5,  Crown  Office  Row,  Temple,  London. 

Levy,  Dr.  H.  B^  Hamburg. 

Levy,  J.  A.,  Amsterdam. 

L1D6ETT,  G.,  6,  lime  Street  Square,  I^ondon. 

LiEBE,  C,  Preside&t  of  the  Senate,  Copenhagen. 

LrnoLFooL  and  London  Steamship  Ownbes'  Peotiction  AsioaATiON, 

Liverpool. 
LivEEPooL  Peace  Society  (Thos.  Snapb,  Esq.,  //nv.  &r.),  10^  Kinglake 

Street,  Edge  Hill,  Liverpool 
LivEEFooL  Sailing  Shipownees'  Mutual  Indemnity  Association, 

Liverpool. 
LivBEPooL  Shipowners'  Association,  Liverpool. 
LnrsEPooL  Steamship  Ownses'  Association,  Liverpool 
Lloyd,  W.  D.,  East  India  Avenne,  London. 
Love,  Alfred  H.,  Philadelphia. 
Lowe,  H.  W.,  East  India  Avenne,  London. 
Lowndes,  R.,  Liverpool  and  London  Chambers,  Liverpool. 
Lowther,  S.,  Bel£uL 

Lubbock,  Sir  John,  Bart,  M.P.,  F.R.S.,  15,  Lombard  Street,  London. 
Lucas,  Chaeles,  Member  of  the  Institute  of  Prance,  Paris. 
LuzzATi,  Aw.,  Ippolito,  J.,  Corso  Re  Umberto,  8,  Turin. 


IfACEOEY,  Edmund,  7,  Fig  Tree  Court,  Temple,  London. 
Magdeburger  Allgrmeinb  Versicherungs  Actien  Gesellschapt, 

Magdeburg. 
Magoun,  Rev.  Dr.  G.  F.,  Iowa,  U.S.A. 
Manatt,   Irving  Jay,    LL.D.,    Chancellor,    University   of  Nebraska, 

Linooln,  U.S.A. 
MANaNi,  Comm.  P.  S.,  late  Minister  of  Foreign  Afiairs,  Via  Gregoriana, 

Rome. 
Maneles,  H.,  Secretaiy  of  the  Azienda  Oesterreichisch-Franzosische  Ele- 

mentar  und   UnialUVersichemng    Gesellschaft,   i,  WippUngerstrasset 

Vienna. 
fMANNHBiMBR,  T.,  Bank  Director,  Gothenburg. 
Maecoaetu,  His  Excellency  Don  Arturo  de,  Madrid. 
Marcus,  Dr.  V.,  Syndic,  Bremen. 
Martin,  Dr.  Rudolph  von,  Judge  of  the  Hanseatic  High  Court  of  Appeal, 

Hamburg. 
Mason,    D.   K.,    Siamese   Consul-General,    6,  Great  Winchester    Street 

Buildings,  London. 
Mather,  John,  Edinboro'  Chambers,  8,  King  Street,  Manchester. 
May,  Yonkheee  J.  W.,  Consul-General  for  the  Netherlands,  40,  Finsbury 

Circus,  London. 
Mayer,  Dr.  S.,  i,  Heinrichsgasse  2,  Vienna. 
McDoNELL,  John,  4,  Elm  Court,  Temple,  London. 
Meier,  Dr.  Hermann,  Senator,  Bremen. 

Meier,  H.  H.,  Consul,  and  Chairman  of  the  North  German  Lloyd's,  Bremen. 
Meister,  C.  F.  Wilhelm,  Frankfort-on-the-Main. 


(     i8    ) 

Mele,  Dr.  Werner  von,  Hamburg. 

Meulen,  J.  TER,  Amsterdam. 

MiDDELBOE,  Johannes,  Copenhagen. 

MoLENGRAAFF,  Dr.  W.  L.  P.  A.,  Professor  of  Commercial  Law  and  Civil 
Procedure,  Royal  University,  Utrecht 

MoLLER,  Hans,  Director  of  the  Marine  Insurance  Company,  Porsgrund, 
Norway. 

MoLLER,  Chevalier  Ole,  8,  Austin  Friars,  London. 

MoNKEBERG,  Dr.  Rud.,  Hamburg. 

MouTHAAN,  Dr.  W.  H.  K.,  Amsterdam. 

MuMM  VON  SCHWARZENSTEIN,  Dr.  Juris,  late  Ober-Biirgermeister,  Frank- 
fort-on-the-Main. 

MuNCHENER  RucKVERSiCHKRUNGS  Gesellschaft,  Munich. 

MuNRO,  G.  L.,  96,  Highbury  New  Park,  London. 

Murray,  Dr.  D.,  169,  West  George  Street,  Glasgow. 

Murray,  Kenric  B.,  F.R.G.S.,  F.S.S.,  Secretary  of  the  Chamber  of  Com- 
merce, London. 


Nabuco,    Joaquin,    President  of  the   Brazilian    Anti-Slavery   Society, 

Rio  de  Janeiro. 
fNAGAOKA,  JusHiB  M.  Y.,  Hamako,  Tokio,  Japan. 

Nash,  Stephen  P.,  Advocate,  67,  Wall  Street,  New  York. 

Natusch,  F.  R  B.,  8,  Finch  Lane,  London. 

Nellemann,  J.,  Minister  of  Justice,  Copenhagen. 

Neumann,  Prof.  Dr.  L.  F.  Baron  von.  Member  of  the  Upper  House  of 
Parliament,  I,  Heumarkt,  Lagergasse,  Vienna. 

Newcastle-on-Tyne  Incorporated  Law  Society. 

Newcastle  Protection  and  Indemnity  Association,  Newcastle-on- 
Tyne. 

NISSEN,  WoLDBMAR,  Hamburg. 

NOAD,  W.  J.,  9,  Fenchurch  Avenue,  London. 

NoRSA,  Aw.  Cav.  Cesare,  Via  Durini,  18,  Milan. 

North  German  Lloyd  Steam  Navigation  Co.,  Bremen. 

North  of  England  Iron  Steamship  Insurance  Association,  New- 
castle-on-Tyne. 

North  of  England  Protecting  and  Indemnity  Association,  Mari- 
time Buildings,  Newcastle-on-Tyne. 

North  of  England  Steam  Shipowners*  Association,  King  Street, 
Newcastle-on-Tyne. 

North  Shields  Shipowners'  Society,  North  Shields. 

Nottinghamshire  and  Midland  Merchants' and  Traders' Associa- 
tion, 2,  King  John's  Chambers,  Bridlesmith  Gate,  Nottingham. 

NUBAR  Pasha,  His  Excellency,  Cairo. 

Nys,  Ernest,  Juge  an  Tribunal  de  i"  instance,  Rue  du  Commerce  32, 
Brussels. 


O'swALD,  Alb.  P.,  Hamburg. 

OUR^M,  Baron  A.  A.  d',  18,  Rue  dn  Lyc^,  Pau. 


(     '9     ) 

fPANKHURST,   Dr.  R.  M.,  Outer  Temple,  London,  and   lO^   St  James's 

Square,  Manchester. 
Paxkkr,  Jndge  Amasa  J.,  Albany,  New  York. 
tPASST,  F.,  Presdent  of  the  Society  of  Economists,  8,  Rne  Labordire^ 

Neuilly,  near  Paris. 
Patellani,  Avt.  ProC  Alessandro,  Sondrio. 
Patterson,  £.,  Advocate,  New  York. 
Pavitt,  a.,  175,  Strand,  London. 

PsABODT,  Hon.  Jadge  Charles  A.,  no,  Broadway,  New  York. 
Peace  Socistt,  47,  New  Broad  Street,  London. 
Pears,  E.  A.,  Secretary  to  the  Australian  and  New  Zealand  Underwriters^ 

Association,  69,  Comhill,  London. 
Pears,  Edwin,  Advocate,  2,  Rne  de  la  Banqoe,  Constantinople. 
Peborgh,  E.  van.  Member  of  the  Commnnal  Council,  Antwerp. 
Pell,  William  Cruger,  New  York. 
Penton,  E,  Jan.,  i,  Mortimer  Street,  CaTendish  Square. 
Phear,  H.  H.,  Solicitor,  20,  Austin  Friars,  London. 
Prillimors,  Sir  Walter  G.  F.,  Bart,  Q.C.,  D.C.L.,  4,  Paper  Buildings, 

Temple,  London. 
PiEPER,  Carl,  Ing^eur,  109,  Gneisrnauitrasse,  Berlin. 
PiERANTONi,  Professor  Comm.  A«,  Senator  of  the  Kingdom  of  Italy,  Via 

Venti  Settembfe  No.  10^  Rome. 
Filter,   Thomas,  Ex-Prcsident  of  the  British  Chamber  of  Commerce, 

34,  Rne  Alibert,  Paris. 
Platt,  Chariea,  Insorsnce  Company  of  North  America,  33a,  Wahrat  Street* 

Philadelphia. 
PoEixniAU,  Dr.  H.,  Hamborg. 
tPoLLOCK,  Hon.  Sir  Charles  E,  Baton  of  the  Exchequer,  The  Croft,  Putney, 

Surrey. 
Poole,  Sir  Jambs,  LmrpodL 
Powell,  J.  H.,  33,  Comhill,  London. 
Pratt,  Hodgson,  National  Liberal  Club,  London. 
Prsdohl,  Dr.  Max,  Hamburg. 
Price,  W.  R.,  6a,  Austin  Frian,  London. 
Prttcharo,  W.  Tarn,  9»  Gncccfaurch  Street,  London. 
**  Protector  "  Mutual  Assurance  Co.,  Asendal,  Norway. 


Raalte,  Dr.  E  £.  van,  AdTOcate,  Rotterdam. 
Rahussn,  Dr.  E  N.,  Advocate  and  Dispacheur,  Amsterdam. 
Reatz,  Dr.,  Giessen,  Germany. 
Reck,  F.,  Bremen. 

Reckitt,  Francis,  Caen  Wood  Towers,  Highgate. 
Reinhold,  H.,  Calcutta,  and  34,  Fenchnrch  Street,  London. 
REvrrr,  Ckpt,  aS,  Eaton  Rise,  Ealing. 
RiAZ  Pasha,  His  Excellency,  Cairo. 

Richard,  Henry,  M.P.,  23,  Bolton  Gardens,  South  Kensington. 
Richards,  Hon.  Sir  William  Buell,  late  Chief  Justice,  24,  Lesgar  Street, 
OtUwa. 

C    2 


(     «o     ) 

Richardson,  J.  A.,  Wilmington,  Delaware,  U.S. A. 

RiCHTER,  His  Excellency  Commandeur  O.  J.,  Minister  of  State,  Stock- 
holm. 

RiESSKR,  Dr.  Jacob,  Reuterweg,  51,  Frankfort-on-the-Main. 

RiMESTAD,  C,  Judge  of  the  Supreme  Court,  Copenhagen. 

RiONDEL,  Captain  Albert,  Cherbourg. 

RiviER,  Professor  Comm.   Alfhonse,  Consul  General  for  Switzerland, 
62,  Avenue  de  la  Toison  d'Or,  Brussels. 

RiZA  Pasha,  His  Excellency,  Cairo. 

RoDENACKER,  Theodor,  Danzig. 
fRoHRS,  W.,  Consul,  Gothenburg. 

Rose,  E.,  Secretaire  du  Comit^des  Assurenrs  Maritimesdu  Havre,  13 1,  Rue 
de  Paris,  Havre. 

Rossi,  Aw.  Cav.  Vittorio  de,  Leghorn. 

Rouse,  Martin  Luther,  Sunnjrmead,  Chislehurst,  Kent 

RuFERTi,  Oscar,  Hamburg. 

Russian  Lloyd  Assurance  Society,  St  Petersburg. 


Samson,  Dr.  Herman,  Buschstrasse,  11,  Hamburg. 

Samuel,  Sir  Saul,  5,  Westminster  Chambers,  Victoria  Street,  London. 

Sartort,  August,  Kiel. 

Saunders,  Albert,  21,  Great  St  Helens,  London* 

Saw  ADA,  S.,  II,  Takeyaswachie,  Tokio. 

SCHERZER,  Chevalier  Dr.  Karl  de,  Consul-General  for  Austria,  Genoa. 

Schlbsische-Fsuervkrsicherungs  Gesbllschaft,  Breslau. 

Schmidt,  Christian,  Bremen. 

ScHRADER,  Ernest,  Director  of  the  '  Dentche  Lloyd,'  Berlin. 

SCHURTZ,  Hon.  Carl,  late  Senator,  St  Louis,  Missouri. 

SCHWEIGAARD,  C.  H.,  late  Minister  of  State,  Christiania. 

ScHWEiz  Transport- Vbrsicherungs  Gesbllschaft,  Zurich. 

Scott,  Hon.  John,  Puisne  Judge,  Bombay. 

SCRUTTON,  Alexander,  9,  Gracechurch  Street,  London. 

Seebohm,  Dr.  J.,  Hamburg. 

Seri,  N.,  88,  King  Henry's  Road,  London. 

Semler,  Dr.  Johannis,  Hamburg. 

Sbwell,  J.  M.,  54,  Rue  Faubourg  St.  Honor^,  Paris. 

Shallcross,  T.  R.,  9,  New  Quay,  LiverpooL 
tSHAND,  Hon.  Lord,  Newhailes,  Musselburgh. 

tSiEBOLD,  Baron  Alexander  von,  First  Secretary  to  the  Imperial  Japanese 
Legation,  11,  Lennestrasse,  Berlin. 

SiEVEKiNG,  Dr.  F.,  President  of  the  Hanseatic  High  Court  of  Appeal, 
Hamburg. 

Simon,  Sir  John,  Q.C,  M.P.,  36,  Tavistock  Squtre,  London. 

Smith,  Samuel,  M.P.,  Carleton,  Princes  Park,  LiverpooL 

Smith,  Sir  Francis  Villbnbuvs,  ig,  Harrington  Gardens,  Sonth  Ken- 
sington. 

Smith,  William,  86,  Leadenhall  Street,  London. 


(  "  ) 

Soairt  de  Ugislation  CouPAftiB,  Rne  de  Reaoct,  44*  Pvia. 

S0B.U,  A.,  Secretaire  da  Comit^  des  Aftnreais  Maritimes  dc  Paris,  1,  Rue 

da  4  Scptembre,  Paris. 
SPAUtow,  AuczANDSR,  LiTerpooL 
Spknck,  Jam ks.  Tower  BaUdings,  Water  Street,  liverpooL 
Speter,  Sioisicim  d  Kohn,  Fnmklbit-oii-the-MaiiL 
Spihks,  Dr.  T.,  Q.C,  53»  Upper  Bedibrd  Place,  Ronell  Square,  Locidon. 
Steamship  Owmkes'  Association,  14,  l^fdmhaU  Street,  London. 
Stbut,  J.  L.  DB,  Advocate,  Rotteidam. 
Stoddakd,  Dr.  C.  A.,  37,  Park  Row,  New  York. 
Stokes,  F^  Admiralty  Proctor,  ai.  Great  St  Helens,  London. 
Stollmeybr,  Conrad  F.,  Trinidad. 
Stuart,  Hon.  Sir  Robert,  late  Chief  Jastioe,  Allahabad. 
Stubbs,  Charles,  M.A.,  LL.D.,  3,  Paper  Buildings,  Temple,  London. 
Svenson,  J.  J.,  Copenhagen. 
SuLZBACH,  GEBReoER,  Fraokfort-on-the-Main. 
SusE,  Dr.  T.,  Hamburg. 
SirrroN,  Thomas  S.,  36^  Leadenhall  Street,  London. 


Tatham,  Hallings,  9,  Gruechttrch  Street,  London. 

Tecbxrnborg,  Franz,  Bremen. 

Tbsdortf,  a..  Senator,  Hamburg. 

Thachxr,  Thomas,  Counsellor-at-Law,  10,  Wall  Street,  New  York. 

Thompson,  J.  J.,  King  Street,  GraTesend. 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Glasgow. 

TiETGEN,  C.  F.,  Director  of  the  Private  Bank,  Copenhagen. 

TiNDALL,  W.  H.,  77,  Gracecborch  SUeet,  London. 

ToBET,  Hon.  E.  S.,  Boston. 

Tobin,  J.  A.,  LiverpooL 

ToMKiNS,  Dr.  F.  J.,  4,  Hare  Court,  Temple,  London. 

Tompkins,  Hamilton  B.,  Counsellor-at-Law,  229,  Broadway,  New  York. 

TozER,  A.,  Secretary  of  the  Universal  Marine  Insurance  Company,  31, 

Conihill,  Londoo. 
Tredgold,  Robert  S.,  13,  St  Swithin's  Lane,  London. 
TsiNG,  Marquis,  late  Chinese  Minister  at  the  Court  of  St.  James's,  Pekin. 
Tyler,  Rev.  W.,  D.D.,  247,  Hackney  Road,  London. 
Tyne  and  Wear  Iron  Steamship  Lnsurance  Association,  Quay  Side, 

Newcastle-on-Tyne. 
Twiss,  Sir  Travers,  Q.C,  D.C.L.,  F.R.S.,  3,  Paper  Buildings,  Temple, 

London. 


Ulrich,   Dr.,  Intemationaler  Transport- Versichcrungs-Verband,  Oranien- 

burger  Strasse  16,  Berlin. 
United  Kingdom  Mutual  Steamship  Assurance  Association,  72, 

Comhill,  London. 


(  «  ) 

Yallancb,  C.  B.y  Liverpool. 

Vbrbin  Hamburobr  Assbcuradburb,  Hambaig. 

Vbrbin  Hamburgbr  Rhbdbr,  Hamburg. 

ViBNNOT,  Mods.,  Minist^re  des  Affiures  Etrang&res,  170  bis,  Rue  de  Grenelle, 

St.  Germain,  Paris. 
ViBTSCH,  G.  F.  Hbrmann,  Consul  and  Lloyd's  Agent,  Bremen. 
Villa-Pbrnicb,  Aw.  Dr.  Comm.  Anoblo,  Via  Cusani  13,  Milan. 
ViLLiERS,  Hon.  Sir  J.  H.  db,  K.C.M.G.,  Chief  Justice,  Cape  Town. 
Von  dbr  Beckb,  J.  B.,  Antwerp. 


Wabl,  Leopold  db,   late  Member  of  the  Chamber  of  Representatives, 

Burgomaster,  Antwerp. 
Wagnbr,  Albbrt  van.  Lamb  Building,  Temple,  London. 
Walker,  William  A.,  63,  Wall  Street,  New  York. 
tWARBURG,  £.  S.,  Consul-General,  Gothenburg. 
Ward,  William,  H.B.M.  Consul,  Bremen. 
Warren,  Hon.  G.  W.,  Judge,  Boston,  U.S.A. 
t Webster,  Sir  R.  E.,  M.P.,  Her  Majesty's  Attorney-General,  2,  Pump 

Court,  Temple,  London. 
fWENDT,  Dr.  Ernest  Emil,  D.C.L.,  4  to  6,  Throgmorton  Avenue,  London. 
Werottb,  R.  Schmitz,  60,  Redcliffe  Gardens,  South  Kensington. 
Wbrthbim,  Dr.  Jacob,  Board  of  Underwriters,  Amsterdam. 
Wbstgarth,  Wm.,  8,  Finch  Lane,  London. 
Whitley,  Ed.,  M.P.,  Clovelly,  Anfield,  Liverpool 
Whitney,  James  A.,  LL.D.,  140,  Nassau  Street,  New  York. 
fWijK,  Olop,  President  of  the  Second  Chamber  of  the  Swedish  Parliament, 
Gothenburg. 
Wilckbns,  Dr.  Johann,  Advocate,  Bremen. 
Wilds,  Howard  Payson,  4,  Pine  Street,  New  York. 
Willis,  John,  115,  Leadenhall  Street,  London. 
Wilson,  Daniel,  Deputy,  Paris. 

Wilson,  General  James  Grant,  15,  East  74th  Street,  New  York. 
Wilson,  J.  W.,  Gothenburg. 
Winge,  Axei.,  Christiania. 
WiRTH,  Franz,  Frankfort-on-the-Main. 
Woermann,  Adolph,  Hamburg. 
WoLPFSON,  Dr.  T.,  Hamburg. 
Woodford,  Stewart  L.,  New  York. 
WooLSEY,  T.  D.,  LL.D.,  ex- President  of  Yale  Collie,  New  Haven,  Conn., 

U.S.A. 
Wreaks,  Charles  F.,  16  and  18,  Exchange  Place,  New  York. 
WUPPESAHL,  C,  Bremen. 


Zimmerman,  Jambs  F.,  Hanau,  Prussia. 


CONSTITUTION    OF  THE   ASSOCIATION. 


L  Ths  name  of  the  Association  shall  be  **  The  Association  Nmm. 
far  die  Reform  and  Codification  of  the  Law  of  Nations,*' 

IL  The  Association  shall  consist : — 

I.  Of  all  those  who  participated  in  the  Conference  at  MmUfi. 
Brussels,  commencing  the  loth  October,  1873 ; 

a.  Of  all  who  on  their  application  are  or  who  shall  be 
admitted  by  this  CoDfereoce,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  del^;ate8  from  other   Associations,  formed 

for  the  prosecution  of  the  same  objects,  as  may  be 
approved  by  the  Executive  Council;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from  time 
to  time  two  delegates  ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  objects. 
Codification  of  the  Law  of  Nations.     Its   relations   with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September 
1873,  ^^^  ^  suc^  ^  ^^^^  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

IV.  There    shall  be  an    Honorary    President,  a    President,  oificen. 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 

of  axty  Members,  of  whom  eighteen  shall  be  an  Executive 
Coundl,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint. 

V.  At  each  Annual   Conference    the    Presidents    and  other  Election  of 
Officers  shall  be  appomted  for  the  year  ensuing,  and  shall  con-  ^®""- 
tinue  in  office  until  others  are  appointed.    The  office  of  President 

shall  not  be  tenaUe  for  more  than  two  successive  years.  The 
office  of  General  Secretary  shall  be  permanent,  subject  to  change    . 
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by  the  Association  at  any  Annual  Conference.  The  duties  of 
the  General  Secretary  and  of  the  other  Officers  shall,  except  as 
herein  provided,  be  fixed  by  the  Executive  Council. 

Functions  of     VI,   The  Executive  Council  shall  have  the  general  direction 

Executive  ,  .  .  ** 

Councu.  of  the  affairs  of  the  Association  in  the  intervals  between  the 
Conferences.  It  shall  have  power  to  appoint  Vice-Presidents, 
to  make  Bye-laws,  to  appoint  Committees  for  special  objects,  to 
fill  vacancies  occurring  between  the  Annual  Conferences,  and  to 
fix  upon  such  place  or  places  of  business  as  may  be  expedient. 
It  shall  also  have  the  power  of  nominating  Honorary  Vice- 
Presidents,  approving  Local  Committees,  and  nominating  for 
the  year  all  such  officers  as  the  Association  shall  omit  to 
nominate  at  its  Annual  Conference.  The  President,  Vice- 
Presidents,  Treasurer,  and  General  Secretary  shall  be  ex  cfficio 
Members  of  the  Executive  Council  Five  Members  shall 
constitute  a  quorum  of  the  Executive  Council,  inclusive  of  any 
ex  Gffido  Members  who  may  be  present  at  the  meeting  of  the 
Executive  Council. 

Conferences,  VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed 
at  the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Executive 
Council  circumstances  may  render  expedient. 

Quorum.  VIIL  The  Members  present  at  the  time  and  place  fixed  for 

the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

onierof         IX.  The  Order  of  business  at  each  day's  meeting  shall  be  as 


business. 


follows  :- 


Reading  the  minutes  of  the  preceding  meeting,  unless 
the  reading  is  dispensed  with  by  a  vote  of  the 
Conference ; 

Receiving  such  communications  as  may  be  recom- 
mended by  the  Executive  Council  for  the  consideration 
of  the  Association ; 

Discussing  such  propositions  as  may  be  recommended 
by  the  Executive  Council  for  discussion,  and  dis- 
posing thereof  as  the  Conference  may  determine. 
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X.  The  language  in  which  the  discussions  shall  be  carried  on 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XL  A  Member  shall  not  speak  more  than  once  on  the  same 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XIL  After  each  Annual  Conference  its  Transactions  shall  be  rnmac 
published  in  a  volume,  under  the  direction  of  the  Executive  ^*^'°*' 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each   Member  of  the   Association  shall  pay  to  the  contribu- 
Treasurer  an  annual  sum  of  One  Pound  sterling  or  its  equivalent,  "*^^ 

or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling,  or  its  equivalent  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association 
shall  pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  ^J^**'' 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment 

of  CoDSttttt- 

ference  by  a  vote  of  three-fourths  of  the  Members  present ;  two  tton. 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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PREFACE. 


In  presenting  to  the  members  of  the  Association  the  Report  of 
the  Thirteenth  Conference,  held  last  year  in  the  Guildhall,  London, 
I  must  apologise  for  the  delay  which,  from  unforeseen  causes,  has 
arisen  in  its  publication. 

The  Conference  was  undoubtedly  one  of  the  most  successful 
the  Association  has  ever  held.  For  this  the  thanks  of  the  members 
are  largely  due  to  the  labours  of  the  active  Reception  Committee, 
of  which  Dr.  Wendt  was  the  indefatigable  Vice-Chainnan,  and 
Dr.  Tomkins,  Dr.  Stubbs,  and  Mr.  Blaess  were  the  efficient 
Honoraiy  Secretaries.  The  kindness  of  our  President,  Sir  Charles 
Butt,  in  giving  up  so  much  of  his  valuable  thne  to  be  present  at 
the  Conference;  of  the  Lord  Mayor,  Sir  Reginald  Hanson,  Bart, 
who  presided  at  the  opening  sitting,  and  afterwards  received 
the  members  at  a  banquet  in  the  Mansion  House ;  and  of  Sir 
Richard  Webster,  Her  Majest/s  Attorney-General,  who  took 
an  active  part  in  the  labours  of  the  Conference,  and  enter- 
tained the  Association  at  an  evening  reception,  cannot  be  for- 
gotten. A  very  pleasant  excursion  was  made  the  day  after  the 
close  of  the  Conference  to  the  Millwall  Docks,  the  arrangements 
for  which  had  been  made  by  the  Reception  Committee.  And 
on  the  following  Monday  a  party  of  members  were  kindly  enter- 
tained by  Dr.  Leitner,  at  his  interesting  Oriental  Institute  near 
Woking. 

The  more  serious  part  of  the  Conference  comprised,  as  will  be 
seen  by  the  following  pages,  important  debates  and  resolutions  on 
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the  subjects  of  International  Arbitration,  Bills  of  lading,  Fisheries, 
the  Prevention  of  Accidents  at  Sea,  the  Inviolability  of  Shipping 
Property  in  War,  and  several  other  questions.  On  some  subjects 
valuable  Papers  were  presented  which  the  Conference  had  not 
time  fully  to  discuss,  but  which  will,  it  is  hoped,  be  found  useful  as 
material  for  discussion  at  future  Conferences. 

JOSEPH  G.  ALEXANDER, 

Honorary  General  Secretary, 

Lx>NDON,  March^  1886. 


The  Association  for  the  Reform  and  Codification  of 
the  Law  of  Nations. 


THIRTEENTH   CONFERENCE. 

LONDON,   1887. 


PROCEEDINGS. 


Monday,  July  25. 

The  members  of  the  Conference  assembled  at  the  Guildhall, 
London,  in  the  old  Council  Chamber,  at  2  o'clock  in  the  after- 
noon, on  Tuesday,  the  25th  of  July,  1887,  under  the  presidency 
of  the  Right  Honourable  the  Lord  Mayor  of  the  City  of  London, 
Sr  Reginald  Hanson,  Bart»  LL.D. 

The  Lord  Mayor  said  :  As  President  of  the  Reception  Com- 
mittee  and  Lord  Mayor  of  London,  I  have  very  great  pleasure  in 
wdcoming  you  to  this  Council  Chamber,  both  on  my  own  behalf 
and  on  behalf  of  the  Corporation  of  the  City  of  London.  It  is 
now  eight  years  since  one  of  my  predecessors  had  the  same 
privil^e.  As  Lord  Mayor  of  the  chief  commercial  city  of  the 
world,  it  gives  me  great  satisfaction  to  see  you  here  assembled 
under  the  presidency  of  one  who  has  made  commercial  matters 
so  peculiarly  his  own.  You  have,  I  observe,  an  extensive  pro- 
gramme, and  if  you  can  settle  one-half  only  of  the  subjects 
contained  in  it,  you  will  have  done  remarkably  well.  The 
question  of  most  interest  to  myself  is  that  of  BiUs  of  Lading,  and 
if  you  are  able  to  produce  one  which  will  be  satisfactory  to  the 
shippers,  on  the  one  hand,  and  the  shipowners  on  the  other,  that 
alone  will  be  a  most  satisfactory  work,  which  would  justify  us  in 
being  here.     I  welcome  you  heartily  on  behalf  of  the  Corporation, 
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and  trast  that  the  result  of  your  deliberations  will  be  of  great 
benefit  to  the  community. 

The  Lord  Mayor  then  called  upon  the  President  of  the  Con- 
ference, the  Hon.  Sir  Charles  Parker  Butt,  a  Justice  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice  in  England,  to  deliver  his  presidential  address,  which  was 
as  follows : — 

"  Gentlemen^ — For  the  second  time,  I  believe,  in  the  history  of 
your  Association,  its  members  are  received  and  welcomed  by  the 
Chief  Magistrate  of  the  City  of  London.  I  am  sure  I  shall  be 
giving  expression  to  the  unanimous  sentiment  of  all  present,  if  I 
tender  to  the  Lord  Mayor  our  hearty  thanks  for  the  hospitality  he 
ofifers  us. 

"  It  has  sometimes  occurred  to  me  to  ask  whether  the  title 
of  your  Association  is  not  somewhat  ambitious  —  somewhat 
calculated  to  raise  a  doubt  in  the  minds  of  those  unacquainted 
with  its  work  as  to  the  practical  value  of  your  proceedings. 

"  The  Codification  of  the  Law  of  Nations — ^the  end  at  which  we 
aim — is,  it  may  be  true,  a  consummation  which  no  one  now  living 
may  hope  to  see.  And  if  those  who  attend  your  Conferences  con- 
tented themselves  with  discussing  the  reasons  in  favour  of  a  written 
Code  of  International  Law,  and  with  exhortations  to  exertions 
in  bringing  about  that  desideratum,  we  should,  I  think,  deserve 
the  epithet  of  unpractical,  which  some  are  not  indisposed  to  launch 
at  us. 

"  But  if  ever  identical  views  of  what  should  be  the  practice  of  the 
diifferent  nations  of  the  earth  in  their  dealings  with  each  other  are 
to  be  reached,  it  must  surely  be  by  the  removal  or  the  lessening 
of  the  divergences  prevailing  in  their  national  laws  and  existence. 
It  is  to  this  end  that  the  labours  of  those  attending  the  Con- 
ferences of  the  Association  have  been  chiefly  directed  m  the  past ; 
and  it  needs  only  a  glance  at  the  subjects  suggested  for  considera- 
tion and  discussion  now,  to  perceive  that  no  deviation  firom  the 
course  hitherto  pursued  is  contemplated.  Far  from  being  unpracti- 
cal, I  venture  to  say  that  the  proceedings  at  the  Conferences  hitherto 
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assembled  have  been  eminently  business-like  and  piacticaL  ^  If 
the  results  have  not  been  altogether  commensuiate  with  the  hopes 
and  the  desires  of  those  concerned,  let  it  not  be  foigotten  that  we 
axe  labouzing  not  for  ourselves  alone,  but  for  those  who  come  after 
us;  and  that  the  time  that  has  elapsed  since  the  foundation  of 
jour  Association,  though  appreciable  in  the  life  of  an  individual, 
is  small  indeed  when  taken  into  account  as  part  of  national  or 
international  history. 

^  If  any  doubt  as  to  the  practical  value  of  your  labours  exists,  let 
me  point,  amongst  other  matters,  to  the  success  which  has  at- 
tended your  efforts  to  assimilate  the  |»actice  of  different  nations 
in  respect  to  the  adjustment  of  General  Average  claims  on  the 
basis  of  the  York  and  Antwerp  Rules. 

**The  subjects  suggested  for  discussion  at  this,  the  Thirteenth 
Conference  of  the  Association,  are  of  such  wide  and  varied  inte- 
rest and  importance,  that  it  would  be  impossible,  within  the 
prescribed  limits  of  an  Inaugural  Address,  to  do  more  than  glance 
at  one  or  two  of  the  number. 

''The  most  important  of  the  topics  suggested  for  discussion  are 
undoubtedly  those  which  relate  to  what  is  called  Public,  as  contra- 
distinguished from  Private  International  Law.  To  one  of  these 
more  important  subjects  I  purpose  to  refer  by-and-by. 

**  But  let  me,  in  the  first  instance,  say  a  word  on  a  matter  to 
which  your  attention  is  invited,  and  in  respect  of  which  the  aims 
of  the  Association  should  run  a  chance  of  early  realization. 

**  For  a  time  it  seemed  as  if  the  efforts  of  the  Association  to 
bring  about  uniformity  of  Contracts  of  Affieightment  were  likely 
to  result  m  a  speedy  and  successful  issue. 

^  At  the  Conference  held  at  Hamburg,  in  August,  1885,  a  draft 
Bill  of  Lading  was  presented  to  the  meeting,  which  embodied 
by  reference  a  "  Code  of  AflS^ightment,"  also  submitted  to  the 
members  attending  that  Conference. 

"  The  object  of  that  mode  of  dealing  with  the  matter  was,  I 
understand,  to  avoid  undue  length  of  the  Bill  of  Lading  itself. 
Now,  whilst  I  agree  with  the  opinions  expressed  by  the  majority 
of  members  at  that  meeting,  I  doubt  whether  the  moi/us  operandi 
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then  suggested  is  the  best  that  might  be  adopted.  The  rules 
foEming  the  "  Code  of  Affreightment "  may  be  good  in  themselves, 
but  they  appear  to  me  to  deal  with  so  many  matters  of  detail,  with 
so  much  that  is  of  comparatively  minor  importance,  that  I  should 
despair  of  inducing  shipowners,  at  the  present  time,  to  adopt  a 
form  of  Bill  of  Lading  incorporating  all  those  rules.  On  the  other 
hand,  I  see  no  reason  why  a  short  Bill  of  Lading  may  not  be  framed, 
containing  within  its  four  comers  all  essential  stipulations  binding 
shipowner  and  merchant  alike.  The  real  difficulty  lies  not  in  the 
form  of  the  Bill  of  Lading,  but  in  the  question  of  the  insertion  of 
one  provision  with  reference  to  which  merchants  on  the  one  hand, 
and  a  large  number,  if  not  a  majority  of  shipowners  on  the  other, 
are  at  issue. 

*'  The  real  difficulty  is  that  shipowners  refuse  to  accept  any  Bill 
of  Lading  which  leaves  them  responsible  for  the  negligence  of  their 
servants,  the  masters  and  crews  of  their  vessels. 

"  At  a  meeting  of  the  members  of  this  Association  held  at  Liver- 
pool in  1882,  a  form  of  Bill  of  Lading  exempting  the  shipowner 
from  liability  for  the  negligence  of  his  servants  was  approved  of; 
but  at  the  more  recent  Conference  at  Hamburg  in  the  month  of 
August,  1885,  a  resolution  to  the  effect  that  the  shipowner  ought 
not  to  be  allowed  to  pK)tect  himself  from  such  liability  was  pro- 
posed, and  carried  by  a  considerable  majority. 

"  Since  that  time,  the  matter  has  not  been  allowed  to  rest  The 
Chambers  of  Commerce  of  two  most  important  commercial  cities 
— Hamburg  and  London — ^have  given  expression  to  opposite 
views  on  this  question ;  the  Chamber  of  Commerce  of  Hamburg 
holding  that  the  shipowner  should,  the  Chamber  of  Commerce  of 
London  that  he  should  not,  be  exempt  from  liability  for  the 
negligence  of  his  master  or  crew. 

*  "  The  controversy  has,  it  seems  to  me,  been  embittered  by  the  use 
by  some  of  the  large  lines  of  steamers  of  Bills  of  Lading  exempting 
them  from  almost  every  sort  of  responsibility.  These  so-called  con- 
tracts amount,  in  reality,  to  little  more  than  this : — "  You  pay  me  the 
freight,  and  I  will  do  what  I  please  with  your  goods."  How  comes 
it  that  such  conditions  are  ever  accepted  by  the  merchant  ?    This 
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qaestkm  admits  of  one  answer,  and  one  answer  alone.  He  accepts 
amply  because  he  has  no  choice.  Submission  is  forced  on  him,  and 
fixoed  on  him  in  defiance  of  the  fundamental  duties  of  the  carrier. 

''Were  the  majority  of  shipowners  inclined  to  insist  on  the  im- 
position of  conditions  so  manifestly  unreasonable,  the  labours  of 
diis  Association  to  reconcile  the  af^arently  conflicting  interests  of 
merchant  and  shipowner  lespectiyely,  must  of  necessity  be  un- 
availbg.  In  that  case  we  had  better  stand  aside,  and  let  the 
Legislatures  of  the  different  countries  deal  with  the  matter. 

''I  believe,  however,  that  merchants  and  shipowners,  alike,  desiie 
only  a  reasonable  sc^ticm  of  the  question ;  and  that  the  real  point 
to  be  determined  is  what  is  reasonable. 

**  There  are  those  who  think  that  iriien  once  an  employer  of 
labour,  whether  shipowner,  or  other  person,  has  taken  due  care 
and  precaution  to  secure,  so  far  as  may  be,  the  competence  and 
tnistworthiness  of  his  agents,  or  servants,  he  ought  not  to  be  held 
civiliy,  any  more  than  he  is  hdd  criminally,  responsible  for  their 
wnmgfiil  acts.  That  is  a  question  of  very  large  dimensions,  on 
which  opinions  may  differ,  and  which  it  is  not  for  me  to  determme ; 
but  it  may  not  be  out  of  place  to  remind  those  who  hold  this 
opinion  that  it  is  a  view  of  the  employer's  liability  which  the 
Legislation  of  the  great  majority  of  civilized  states  refuses  to 
sanction. 

''  But  apart  from  this  vaofte  general  question  of  the  responsibility 
of  em^oyers  for  the  negligence  of  their  servants,  the  shipowners 
contend  that  in  their  case  an  exception  ^ould  be  made,  on  the 
ground  of  the  very  large  responsibilities  necessarily  placed  upon 
servants  who,  from  the  nature  of  their  occupation  and  employment, 
are  to  an  unusual  extent  beyond  the  control  of  the  employer.  The 
contention  is  worthy  of  careful  and  respectful  consideration ;  but  I 
would  venture  to  suggest,  for  the  consideration  of  those  by  whom 
it  is  put  forward,  whether  the  directors  of  a  railway  company  have, 
for  practical  purposes,  more  control  over  the  engine-driver,  who 
&ils  to  see,  or  neglects  to  obey,  a  signal,  than  has  the  shipowner 
over  his  captain,  who  runs  his  vessel  on  a  rock,  from  failing  to 
observe,  or  to  appreciate,  the  timely  warning  of  the  lighthouse. 
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Again,  for  all  practical  purposes,  has  the  man  who  sends  hb 
carriage  or  his  cart  along  the  highway  more  control  over  his 
coachman,  or  his  driver,  who  runs  down  the  carriage  of  a  third 
person,  than  has  the  shipowner  over  his  captain  who  runs  down 
the  third  person  on  the  high  seas  ? 

"  These  are  matters  on  which  I  do  not  presume  to  pronounce 
an  opinion  ex  cathedrd,  I  merely  desire  to  suggest  them  for  the 
consideration  of  those  engaged  in  the  controversy,  in  the  hope 
that  the  honesty  of  purpose,  which  I  am  persuaded  animates  all 
parties  concerned,  aided  by  mutual  forbearance,  may,  ere  long, 
bring  your  labours,  in  this  branch  of  your  undertaking,  to  a  satis- 
factory issue. 

"  I  pass  on  to  the  subject  which  I  regard  as  the  most  important 
of  the  topics  suggested  for  the  consideration  of  the  Conference  : 
'  The  Progress  of  International  Arbitration.'  It  is  impossible  to 
conceive  any  question  of  more  universal  interest,  more  closely 
touching  the  happiness  of  the  human  race,  than  this.  On  the 
solution  of  this  question  depends  the  alternative  of  Peace  or  War, 
as  the  inheritance  of  those  who  come  after  us.  The  hope,  that  in 
our  day,  or  in  that  of  our  children,  or  even  of  our  children's 
children,  the  peaceful  settlement  of  all  disputes  between  nations 
may  supersede  the  rougher  arbitrament  of  war,  may  well  be 
regarded  as  beyond  the  pale  of  practical  aspirations.  And  a  time 
when  the  standing  armies  of  Europe  are  on  a  larger  scale  than  has 
hitherto  been  known  may,  at  first  sight,  appear  ill  chosen  for 
raising  our  voice  in  &vour  of  reason  and  of  law,  as  opposed  to 
violence  and  to  bloodshed  But  signs  of  the  advent  of  a  better 
state  of  things  are  not  wanting.  The  goal  may  be  distant,  but  I, 
for  one,  refuse  to  believe  that  it  is  unattainable.  Be  this  as  it  may, 
one  thing  is  certain,  that  each  step  on  the  way,  each  international 
dispute  settled  by  peaceful  means,  even  if  it  leads  us  but  little 
nearer  to  the  end  we  have  in  view,  is,  at  all  events,  a  step  in  the 
right  direction,  and  which  may  save  an  incalculable  amount  of 
human  misery  and  suffering. 

"  It  is  for  this  reason,  that  we  are  all  deeply  interested  in  the 
Progress  of  International  Arbitration ;  it  is  this  that  removes  our 


(    43     ) 

acti<xi  in  the  matter  from  the  region  of  the  visionary  and  the 
chimerica],  and  lenders  it,  in  my  judgment,  practically  beneficial 

"  I  have  spoken  of  the  standing  armies  of  the  European  States. 
I  believe  that  the  vast  proportions  which  those  standing  armies 
have  assumed,  adverse  as  they  may  at  first  sight  appear  to  be  to 
onr  peaceful  aspirations,  will,  ere  long,  be  found  to  make  for, 
Cither  than  against  us.  War,  with  all  its  attendant  horrors,  is  not 
xnany  degrees  worse  than  the  state  of  things  now  existing  in  time 
of  peace.  The  raiang  and  maintaining  of  those  huge  armaments 
in  most  countries  of  Europe  is  simply  eating  the  heart  out  of  the 
people.  It  is  not  merely  the  fiscal  burthen  cast  on  the  population 
for  the  rlnAJTig  and  maintenance  of  these  masses  of  soldiery :  but 
it  is  that  every  man  under  arms  is  an  appreciable  diminution  of 
the  working  power  of  the  community — ^an  unit  withdrawn  from 
the  sum  of  the  product  of  that  human  industry  whereby  nations 
grow  rich  and  peoples  prosper.  It  may  be,  that  the  limit  of 
endurance  has  not  yet  been  reached ;  that  the  cord  has  not  yet 
been  strained  to  the  breaking-pomt.  *  Things  must  get  worse 
before  they  can  get  better,'  was  the  observation  of  one  of  the 
most  ardent  spirits  amongst  those  engaged  in  the  struggle  against 
the  invasion  of  the  people's  rights  by  our  own  Charles  the  First 
— and  he  was  right  So  in  the  case  of  the  armaments  of  Europe. 
They  promise  to  go  on  increasing  until  they  reach  a  point  that 
flesh  and  blood  will  not  endure ;  and  then  will  come  the  day  of 
those  who  have  raised  their  voice,  hitherto  in  vain,  in  favour  of 
Peace. 

'' '  If  citisens  were  wise,  war  is  a  game  that  kings  would  very 
seldom  play  at,'  was  the  saying  of  a  shrewd  politician  and  an  able 
writer,  whose  opinions  on  the  absurdity,  as  well  as  the  wickedness 
of  war,  as  a  means  of  settling  disputes,  are,  I  think,  daily  and 
hourly  gaining  ground 

^  Again,  whilst  the  armed  force  at  the  disposal  of  the  Govern- 
ments of  Europe  was  never  so  laige,  whilst  the  engines  of  destruc- 
tion, developed  by  the  marvellous  resources  of  Science,  were  never 
so  formidable ;  on  the  other  hand,  there  never  was  a  time  when 
sovereigns  and  rulers  were  so  anxious  to  appear  at  least  to  conform 
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to  the  dictates  of  Equity  and  of  Justice,  as  embodied  in  the  works 
of  great  writers  on  International  Law.  Now-a-davs,  there  is  no 
Sovereign,  however  despotic,  there  is  no  State,  however  aggressive, 
that  does  not,  when  going  to  war,  pretend,  at  least,  to  be  guided 
by  respect  for  Public  Law  and  Morality.  The  aggressor  is  ever 
concerned,  so  far  as  may  be,  to  '  work  his  wantonness  in  form  of 
law,'  and  he  takes  possession  of  his  neighbour's  land  with  the 
most  solemn  asseveration  of  his  respect  for  the  rights  of  property, 
llie  voice  is  Jacob's  voice,  though  the  hands  are  the  hands  of 
Esau.  We  may  rest  assured  that  this  homage  paid  to  virtue  will, 
in  the  long  run,  not  fail  to  produce  an  effect ;  and  that,  as  time 
goes  on,  the  great  ones  of  the  earth  will  feel  more  and  more 
constrained  to  make  their  practice  in  some  measure  conform  with 
their  preaching. 

"Once  more.  It  is  satisfactory  to  observe  a  growing  tendency 
among  nations  to  refer  matters  in  dispute  between  them  to  arbitra- 
tion. Although  by  no  means  the  first,  the  most  important 
occasion  on  which  this  mode  of  preventing  misunderstanding  from 
seething  into  war  was  adopted  was  the  signature  of  the  Treaty  of 
Washington,  whereby  the  demands  of  the  United  States  of  America 
on  the  English  Government  were  referred  to,  and  adjudicated  upon 
by,  the  Tribunal  which  sat  at  Geneva,  The  result  of  that  Treaty 
was  that  England  was  condemned  to  pay  to  the  United  States  the 
sum  of  ;^3,ooo,ooo  in  respect  to  what  were  known  as  the  '  Alabama 
Claims.'  There  was  an  inclination  in  this  country — perhaps  not 
unnatural  among  those  who  had  to  pay — ^to  decry  that  settlement 
of  a  serious  misunderstanding ;  but  the  more  sober  judgment, 
which  time  and  reflection  have  engendered,  has  come  to  regard 
that  transaction  as  altogether  wise  and  prudent,  and  honourable 
alike  to  those  who  succeeded,  and  to  those  who  were  beaten,  in 
the  controversy  at  Geneva.  In  an  able  Paper  read  by  him  at  the 
Conference  of  this  Association,  held  at  Cologne,  in  the  year  1881, 
Mr.  H.  Richard,  M.P. — to  whom  more  than  to  any  other  English- 
man the  cause  of  International  Arbitration  is  indebted — called 
attention  to  the  fact  that  the  Geneva  Award  was  not  alone  the 
immediate  and   direct   achievement  of  the  negotiation  of  the 
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Treaty  of  Washington.  By  that  same  Treaty,  a  Mixed  Com- 
mission was  constituted,  for  the  settlement  of  all  outstanding 
daims  by  subjects  of  Great  Britain,  on  the  one  hand,  and  citizens 
of  the  United  States  on  the  other,  against  the  Governments  of  the 
two  countries  respectively  That  Commission  met,  and  the 
conclusion  at  which  it  arrived  was,  that  the  Government  of  the 
United  States  should  pay  to  Her  Britannic  Majesty,  in  respect  of 
those  claims,  a  balance  amounting  to  near  ;^4oo,ooo.  Since 
that  time  who  has  failed  to  observe  the  more  friendly  feelings  that 
have  animated  both  the  Governments  and  the  people  of  the 
United  States  and  of  this  country,  in  their  dealings  with  each 
other?  Who  can  doubt  but  that  the  improvement  is  the  direct 
outcome  of  the  settlement  of  the  burning  questions  which  were 
threatening  the  peaceful  intercourse  of  the  two  nations? 

^'  Many  International  disputes  have  since  then  been  settled  by 
the  peaceful  means  we  advocate,  and  there  is  reason  to  hope  that 
for  the  future  it  will  be  the  custom  in  Treaties  of  Peace,  as  it  has 
been  in  Treaties  of  Commerce,  to  insert  what  is  known  as  an 
Arbitration  Clause. 

''In  any  case,  by  continuing  to  raise  its  voice  against  the 
monstrous  absurdity  and  wickedness  of  war,  and  in  favour  of  the 
more  rational  solution  of  International  disputes,  this  Association 
cannot  fail  to  render  valuable  aid  to  the  cause  of  humanity. 

**  There  are  other  subjects  on  your  paper  which  I  should  have 
liked  to  notice ;  but  I  fear  I  must  already  have  drawn  largely  on 
your  patience.  I  therefore  bring  my  observations  to  a  close  with 
the  expression  of  the  hope  that  this  Conference  may  prove  not 
less  successful  than  the  best  of  its  predecessors." 

AppinntnufU  of  Vice-Presidents. 

Senhor  JoAQum  Nabuco  (Rio  de  Janiero)  then  proposed,  and 
Counsellor  Schweigaard  (Christiania)  seconded,  the  following 
resolution : — 

That  the  Right  Hon.  the  Lord  Mayor  of  the  City  of  London, 
Sir  Reginald  Hanson,  Bart,  LL.D.,  be  the  Honorary 
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President  of  the  Conference,  and  that  the  following  gentle- 
men be  Vice-Presidents  of  the  Conference  : — 

Dr.  Friedrich  Sieveking,  President  of  the  Hanseatic  Court 

of  Appeal,  Hamburg. 
The  Hon.  David  Dudley  Field,  New  York. 
The  Hon.  Judge  Charles  A.  Peabody,  New  York. 
Monsieur  FRtofiRic    Passy,   Member  of  the  Chamber  of 

Deputies,  Paris. 
Monsieur  Theodore  C.  Engels,  Chairman  of  the  Belgian 

Lloyd,  Antwerp. 
Sir  Travers  Twiss,  Q.C,  D.CL.,  F.R.S.,  London. 
Dr.  Ernest  Emil  Wendt,  D.C.L.,  London. 
Mr.  Henry  Richard,  M.P.,  London. 

The  resolution  was  put  to  the  meeting  by  Sir  Charles  P. 
Butt,  and  carried  unanimously. 

Minutes  of  last  Conference. 

The  minutes  of  the  last  Conference,  at  Hamburg,  were  then 
presented  by  the  Hon.  General  Secretary,  and  being  taken  as 
read,  were  signed  by  the  Lord  Mayor. 

Rules  of  DdnUe. 

The  Hon.  General  Secretary  read  Rules  lo  and  ii  of  the 
Constitution,  regulating  the  conduct  of  the  debates. 

Letters  of  Regret.* 

The  Hon.  General  Secretary  presented  letters  of  regret  at  their 
inability  to  attend  the  Conference  from  the  following  members 
and  others : — 

Professor  Gabba,  Pisa, 

Dr.  S.  A.  Hedlund,  Gothenburg. 

*  Letters  of  regret  were  subsequently  received  from  Mr.  Tbomas  Burt, 
M.P.,  London ;  Mr.  Randolph  C.  Want,  Legal  Adviser  to  the  Goyemment 
of  New  South  Wales ;  M.  Charles  Le  Jenne,  Antwerp ;  and  the  American 
Peace  Society. 
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His  Excellency  Commandear  Ricrter,  Stockholm. 

Dr.  HiiLKiEi^  Copenhagen. 

Mr.  Andrew  Carnegie,  New  York. 

Hon.  H.  Dudley  Ryder,  London. 

Mr.  S.  S.  MiELLET,  London. 

Mr.  J.  Rand  Bailey,  Paris. 

Mr.  H.  H.  Phear,  London. 

Professor  de  Rossi,  Leghorn. 

Hon.  £.  Su  ToBEY,  Boston,  U.S.A. 

Also  from  the  following  Chambers  of  Commerce,  which  had 
been  unable  to  send  delegates  to  the  Conference : — 

The  Chamber  of  Conunerce,  Leith. 
The  Chamber  of  Commerce,  Lubeck. 

The  Lord  Mayor  being  obliged  to  leave  the  Conference,  the 
Chair  was  taken  by  the  Hoil  Sir  Charles  Parker  Butt. 


InienuUionai  Canventums  far  the  Neutralisation  of  Territory^  and 
their  bearing  on  the  Suez  Canal. 

Sir  Travbrs  Twiss,  Q.C,  D.C.L.,  F.R.S.,  read  his  Paper  on 
the  above  subject,  as  follows : — 

"  It  has  been  remarked  by  several  eminent  writers  on  the  Law  of 
Nations  that  the  notion  of  neutrality,  as  a  condition  of  interna- 
tional life,  was  unknown  to  the  nations  of  the  ancient  world,  and 
that  neither  the  Greeks  nor  the  Romans  had  any  word  to  express 
the  idea.  It  would,  perhaps,  have  been  a  safer  statement  on  their 
part  if  they  had  said  that  the  term  *  neutrality,'  and  the  juridical 
notions  which  are  connected  with  it  in  the  present  day,  are 
essentially  modem,  for  it  is  rather  to  the  phrase  *  neutrality,'  than 
to  the  sMus  of  a  neutral,  that  the  character  of  modernism  can  be 
properly  said  to  attach.  We  can  hardly,  with  reason,  assert  that 
the  international  status  of  neutrality  was  unknown  to  the  ancients, 
when  the  Roman  historian  of  the  war  which  was  carried  on  in 
Greece  between  the  iCtolians  and  the  Achaean  league  in  the  early 
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part  of  the  second  century  before  the  Christian  era,  represents  the 
envoy  of  King  Antiochus  endeavouring  to  dissuade  the  Roman 
general  from  siding  with  either  of  the  belligerent  parties  in  the 
following  words :  '  Let  the  Romans,  as  becomes  middle  persons, 
wish  peace  to  either  party,  but  let  them  not  interpose  in  the 
war.'* 

"  Grotius,  whose  treatise  on  the  *  Right  of  War  and  of  Peace ' 
was  published  for  the  first  time  in  1625,  considered  the  expression 
*  middle  persons  *  (medics)  in  the  above  passage  to  designate  the 
status  of  neutrals,  and  himself  adopted  the  Latin  word  in  that 
sense  in  a  chapter,  which  is  headed  '  De  his,  qui  in  bello  medii 
sunt ' — that  is,  of  those  who  are  middle  persons  in  war.  A  step 
in  advance^  as  regards  the  terminology  of  the  science,  was  made 
by  Bynkershoek,  when,  in  his  'Quassdones  Juris  Publici,'  he 
entitled  his  ninth  chapter  '  De  belli  statu  inter  non  hostes,'  and 
has  described  those  States,  which  do  not  take  part  in  a  war  between 
other  States,  as  being  of  neither  party  :  '  Non  hostes  appello,  qui 
neutrarum  partium  sunt'  f 

"  Bynkershoek's  treatise  was  published  early  in  the  eighteenth 
century,  but  between  the  epoch  of  Grotius  and  that  of  Bynkers- 
hoek the  Peace  of  Westphalia  had  intervened,  and  the  notion  of 
neutrality  had  meanwhile  undergone  a  considerable  development 
in  its  application  to  the  territory  of  a  State,  as  distinguished  from 
the  citizens  of  a  State.  The  Swiss  Cantons  had  observed  a  prudent 
neutrality  as  political  bodies  during  the  Thirty  Years'  War,  but 
their  neutrality  was  qualified  by  military  capitulations  between 
individual  Cantons  and  foreign  Powers,  permitting  the  enrolment 
of  Swiss  citizens  to  serve  in  the  belligerent  armies  of  such  Powers. 
This  anomalous  condition  of  international  relations,  which  was  a 
tradition  of  the  Middle  Ages,  was  still  maintained  after  the  inde- 

*  '*  Pacem  utrique  parti,  quod  medios  decet,  optent,  bello  se  non  inter- 
ponant" — Livii  Historia,  xxxv.  48. 

t  It  was  not  until  the  middle  of  the  eighteenth  century  that  the  terms 
"neutral"  and  ''neutrality"  found  general  acceptance  among  French  and 
Italian  publicists.  Galiani  deserves  especial  mention  in  respect  of  his  treatise, 
*<  De'  doveri  de*  principi  neutrali  verso  i  principi  guereggianti  et  di  questi 
verso  i  neutrali." — Napoli,  1782. 
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^pendcnce  oi  die  Helvetic  Confederation  had  been  fomany 
recognised  by  the  leading  Powers  of  Europe,  which  were  parties 
to  the  Treades  of  Westphalia,  and  notwithstanding  the  general 
xecognition  of  the  Confederation  as  a  collective  body  of  States,  the 
neutrality  of  each  Canton  remained  a  matter  of  particular  option, 
and  of  an  understanding  between  the  respective  Cantons  and  the 
principal  foreign  Powers.  This  neutrality,  however,  was  evidently 
imperfect,  as  both  France  and  Austria,  whilst  recognising  the 
nieutTal  character  of  the  territory  of  the  Confederation,  reserved  to 
themselves,  by  treaty,  the  right  of  recruiting  Swiss  troops  to  serve 
in  their  armies,  and  to  take  part  in  the  frequent  wars  which 
desolated  other  portions  of  Europe  during  the  seventeenth  and 
eighteenth  centuries. 

'^To  pass  over  the  repeated  violations  of  the  neutrality  of  the 
territory  of  the  Helvetic  Confederation  by  the  French,  Russian, 
and  Austrian  armies  during  the  early  wars  which  followed  the 
French  Revolution  of  17S9,  the  internal  dissensions  of  the  Cantons 
furnished  a  pretext  for  the  First  Consul,  Bonaparte,  to  interfere  as 
mediator  between  the  partisans  of  a  Central  State  and  those  of  a 
Federal  State,  and  a  new  Constitution,  under  the  specious  tide  of 
an  Act  of  Mediation,  was  imposed  by  the  First  Consul  on  the 
Confederation,  which  was  followed  by  a  Treaty  negotiated  on  the 
37th  September,  1803,  by  General  Ney.  Under  this  Treaty  the 
French  Republic  undertook  to  use  its  good  offices  to  procure  the 
neutrality  of  Switzerland,  and  to  defend  it,  if  attacked  The 
Treaty  at  the  same  time  imposed  upon  the  Confederation  the 
obligation  of  interdicting  to  the  enemies  of  France  a  passage 
through  Swiss  territory,  and  of  opposing  any  such  passage  by  force 
of  arms;  and  it  expressly  declared  that,  as  the  Treaty  was 
absolutely  defensive,  it  ought  not  to  prejudice  nor  to  derogate  in 
any  way  from  the  neutrality  of  Switzerland.  A  further  stipulation 
provided  that,  if  the  Continental  territory  of  the  French  Republic 
should  be  attacked,  the  Cantons  would  allow  the  French  Republic 
to  make  a  new  levy  of  8,000  Swiss  volunteers,  in  addition  to 
16,000  Swiss  troops,  which  the  Republic  was  allowed  to  enlist 
under  a  Capitulation  concluded  with  the  Diet  on  the  same  day. 

E 
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It  would  be  unreasonable  to  describe  such  a  treaty  as  a  treaty  of 
neutralisation.  It  was,  in  &ct,  a  veiled  treaty  of  defensive  alliance, 
under  which  the  territory  of  the  Helvetic  Confederation  was  to 
serve  as  a  so-called  neutral  bulwark  against  the  enemies  of 
France. 

**  Meanwhile,  the  fortune  of  war  had  declared  itself  against  the 
Emperor  Napoleon,  and  it  became  necessary  for  the  Confederate 
Cantons  of  Switzerland  to  reconsider  their  position.  An  extrar 
ordinary  Helvetic  Diet  was  accordingly  convened  on  the  iSth 
November,  1813,  and  a  proclamation  was  issued  by  it  affirming 
the  neutrality  of  Switzerland,  and  notifying  that  fact  to  the  allied 
sovereigns.  The  plenipotentiaries  of  Austria  and  Russia,  how- 
ever, declared  that  they  could  not  respect  a  neutrality  that  was 
only  nominal,  and  an  allied  Russian  and  Austrian  army,  under  the 
command  of  Field-Marshal  Prince  Schwarzenberg,  passed  through 
the  territory  of  Switzerland,  and  crossed  the  Rhine  at  three 
different  places  without  opposition  from  the  Federal  troops.  In 
fact,  a  convention  had  been  previously  signed  on  the  20th  May, 

1814,  under  which  the  Cantons  consented  that  the  alUed  forces 
should  pass  freely  across  the  territory  of  the  Confederation,  and 
the  Confederate  troops  in  a  body  joined  the  flag  of  the  allies  as 
soon  as  their  armies  had  set  foot  on  Swiss  soil  (Prince  Metter- 
nich's  Memoirs,  ch.  viii.).  It  is  of  importance  to  bear  in  mind 
that  the  neutrality  of  Switzerland,  which  was  thus  abandoned,  was 
her  common-law  neutrality,  not  a  neutrality  which  had  been 
guaranteed  to  her  by  any  treaty  with  the  Allied  Powers,  or  which 
any  of  the  Allied  Powers  had  bound  itself  by  treaty  to  respect. 

''The  Congress  of  Vienna  ushered  in  a  less  ambiguous  order  of 
things  as  regards  the  neutralisation  of  the  territory  of  the  Swiss 
Confederation.    By  an  Act,  signed  at  Paris  on  the  20th  November, 

1815,  the  plenipotentiaries  of  Austria,  France,  Great  Britain, 
Prussia,  and  Russia  declared  their  formal  recognition  of  the 
perpetual  neutrality  of  Switzerland,  and  guaranteed  the  integrity 
and  inviolability  of  its  territory  in  its  new  limits,  as  fixed  as  well 
by  the  Act  of  the  Congress  of  Vienna  as  by  the  Treaty  of  Paris 
of  the  same  4ate  (20th  November,  1S15).    The  aforesaid  Powers 
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equally  recognised  and  guaranteed  the  neutrality  of  those  portions 
of  Savoy  designated  by  the  Treaty  of  Vienna  of  the  aoth  May, 
i8i5y  and  by  the  Treaty  of  Paris  of  the  aoth  November,  1815, 
as  entitled  to  enjoy  the  neutrality  of  Switzerland  in  the  same 
maimer  as  if  they  belonged  to  it  Further,  the  Signatory  Powers 
of  the  Declaration  made  at  Vienna  on  the  aoth  March,  2815, 
respecting  the  limits  of  Switzerland,  recognised  by  the  aforesaid 
Act  of  the  aoth  November,  1815,  that  the  neutrality  and  inviola- 
bility of  Switzerland,  and  its  independence  of  all  foreign  influence 
was  in  the  true  interest  of  the  policy  of  entire  Europe.  The 
Swiss  Diet  had,  by  anticipation,  promised  by  an  Act  signed  at 
Zurich  on  the  37th  May,  1815,  to  observe  faithfully  the  stipula* 
tions  contained  in  the  Declaration  made  at  Vieima  on  the  aoth 
March,  1815.* 

^Two  special  features  of  interest  may  be  observed  in  this  act 
of  neutralization,  namely,  the  perpetual  neutrality  of  the  Swiss 
territory  is  declared  to  be  of  interest  to  the  policy  of  entire  Europe ; 
and  secondly,  the  neutrality  and  inviolability  of  the  Swiss  territory 
are  declared  to  be  under  the  guarantee  of  all  the  Signatory  Powers* 
It   is   obvious  that  by  the  phrase  *  perpetual  neutrality'  the 
Signatory  Powers  intended  to  sanction  a  permanent  order  of 
things,  as  far  as  anything  human  can  be  permanent,  and  that  by 
guaranteeing  the  integrity  and  inviolability  of  the  Swiss  territory, 
they  bound  themselves  by  a  solemn  compact  to  uphold  such  a 
permanent  order  of  things,  which  they  declared  to  be  of  paramount 
importance  to  the  general  welfare  of  Europe.    It  follows  that  the 
neutral  character  thus  attached  to  territory  is  indelible,  except  with 
the  consent  of  all  the  parties  to  the  compact    Further,  that  a 
territory  neutralized  under  such  conditions,  if  it  should  be  trans- 
ferred from  one  State  to  another,  will  retain  its  neutral  character  has 
also  been  affirmed  by  a  subsequent  European  treaty,  namely,  the 
Treaty  of  Turin  of  the  24th  March,  i860,  under  which  treaty 
Sardinia  renounced  all  her  rights  to  Savoy  in  Csivour  of  France.   It 
is  declared  in  the  second  article  of  this  treaty  as  follows : 

*  The  declaration  of  the  20th  March,  1815,  was  signed  by  the  Plenipoten- 
tijuies  of  Spain,  Portugal,  and  Sweden,  in  addition  to  those  of  the  Five  Powers. 
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**  *  It  is  equally  understood  that  his  Majesty  the  King  of  Sar- 
dinia  cannot  transfer  the  neutralised  parts  of  Savoy  except  upon 
conditions  upon  which  he  himself  possesses  them,  and  that  it  will 
appertain  to  his  Majesty  the  Emperor  of  the  French  to  come 
to  an  understanding  on  this  subject  as  well  with  the  Powers 
represented  at  the  Congress  of  Vienna  as  with  the  Helvetic 
Confederation,  and  to  give  to  them  the  guaranties  which  result 
from  the  stipulations  referred  to  in  the  present  article.'  The  ratifi- 
cations of  this  treaty  were  exchanged  at  Turin  on  the  30th  March, 
i860 ;  and  the  Emperor  of  the  French,  by  an  Imperial  Decree  of 
the  nth  June  of  the  same  year,  announced  that. the  treaty  would 
receive  its  full  and  entire  execution.  Several  of  the  Signatory 
Powers  of  the  Act  of  the  20th  November,  1815,  were  inclined  to  hold 
that  an  European  Congress  should  be  summoned  to  take  formal 
cognizance  of  the  cession  of  the  neutralised  parts  of  Savoy  to 
France,  and  M.  Thouvenel,  in  a  circular  despatch  from  the  French 
Foreign  Office  to  the  representatives  of  France  at  the  Courts  of 
the  Signatory  Powers,  bearing  date  the  20th  June,  i860,  announced 
that  the  Treaty  of  Turin  having  received  its  definitive  sanction, 
the  moment  had  arrived  for  fulfilling  the  obligations  which  the 
Emperor  of  the  French  had  assumed,  and  that  his  Imperial 
Majesty  was  willing  to  consecrate  the  accord  of  the  Powers  by  a 
diplomatic  Act,  which  should  form  a  part  of  the  Public  Law  of 
Europe.  A  general  impression,  however,  seems  to  have  prevailed, 
according'  to  a  despatch  of  the  Marquis  de  Turgot,  the  French 
minister  for  Foreign  Affairs,  bearing  date  the  17th  July,  i860,  that 
the  period  was  inopportune  for  such  a  Conference,  and  it  was 
thought  sufficient  to  accept  the  declaration  of  France,  scrupulously 
to  observe  the  same  obligations  which  the  treaties  had  imposed 
on  Sardinia  with  regard  to  the  neutralized  districts. 

'*  Similar  considerations  as  to  the  paramount  importance  to 
Europe  of  the  peace  of  the  Low  Countries,  which  were  formerly 
under  the  dominion  of  the  House  of  Austria,  that  they  should  cease 
to  be  the  battlefield  of  Europe,  have  led  to  the  neutralization  of  the 
Belgian  territory,  which  had  formed  part  of  the  United  Kingdom 
of  the  Netherlands  as  constituted  in  1815,  and  which  had  sepa- 
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rated  itself  violently  from  Holland  in  183 1.  By  a  treaty  signed  at 
London  <m  the  15th  November,  1831,  to  which  Great  Britain, 
Austria,  France,  Prussia  and  Russia  on  the  one  part,  and  Belgium 
on  the  other  were  parties,  it  was  declared  (Article  VII.)  that  Belgium 
within  the  limits  specified  in  the  treaty  should  form  an  independent 
and  perpetually  netUral  State,  and  it  should  be  bound  to  observe 
such  neutrality  towards  all  other  States  \  and  it  was  also  declared  by 
Article  XV,  that  the  Port  of  Antwerp^  in  conformity  with  the 
stipulations  of  Article  XV.  of  the  Treaty  of  Paris  of  the  30th  May, 
18 14,  shall  continue  to  be  solely  a  port  of  commerce.  Further,  Great 
Britain,  Austria,  France,  Prussia  and  Russia,  by  Article  XXV., 
guaranteed  to  his  Majesty  the  King  of  the  Belgians  the  execution 
of  all  the  Articles  of  the  treaty.  By  a  further  special  convention 
of  the  14th  December,  183 1,  in  consideration  of  the  political 
independence  as  well  as  the  perpetual  neutrality  guaranteed  to 
Belgium,  it  was  agreed  between  Great  Britain,  Austria,  Prussia  and 
Russia,  and  Belgium,  that  certain  fortresses,  which  had  been  con- 
structed or  enlarged  in  Belgium  since  18x5,  should  be  disoiantied, 
as  their  maintenance  would  henceforth  become  an  useless  charge. 
Although  the  recognition  of  the  neutrality  of  Belgium  by  the  Five 
Great  Powers  was  complete  under  the  treaties  above  mentioned, 
the  territorial  delimitation  of  Belgium  in  relation  to  the  Nether- 
lands was  not  completed  before  the  19th  April,  1839,  when  a  treaty 
was  signed  at  London  between  the  Five  Powers  and  the  King  of 
the  Netherlands,  in  which  was  inserted  an  article  respecting  the 
perpetual  neutrality  of  Bdgium,  identical  with  the  article  recited 
in  the  treaty  of  the  15th  November,  1831,  already  mentioned.  A 
treaty  was  also  signed  on  the  same  day  between  Belgium  and  the 
Netherlands,  which  contamed  a  like  article.  On  the  same  day 
was  also  signed  a  treaty  between  the  Five  Powers  and  Belgium, 
cancelling  the  treaty  of  the  15th  November,  X831,  and  declaring  by 
Article  I.  that  the  articles  of  the  treaty  above  mentioned  between 
the  Five  Powers  and  the  Netherlands,  as  well  as  the  articles  of  the 
treaty  between  Belgium  and  the  Netherlands,  are  considered  as  of 
the  same  force  and  value  as  if  they  were  textually  inserted  in  the 
treaty,  and  that  they  are  thus  placed  under  the  guarantee  of  the 


(    54    ) 

said  Powers  (et  quails  se  trouvent  ainsi  phcSs  sous  la  ganmtie  de 
leurs  dites  Majest^).  It  is  of  the  more  importance  that  this  Article 
should  not  be  overlooked,  inasmuch  as  it  has  been  ignored  by 
certain  eminent  publicists,  who  have  stated  that  the  neutrality  of 
Belgium  was  recognised  afresh  by  the  treaty  of  April  xpth,  1839, 
but  was  not  assured  by  any  guaranty. 

"  During  the  wars  which  arose  between  France  and  Germany  in 
1870,  each  of  those  Powers  concluded  a  separate  treaty  with  Great 
Britain,  under  which  it  avowed  its  fixed  determination  to  respect 
the  neutrality  of  Belgium ;  and  Great  Britain  undertook  that  in 
case  either  of  the  Belligerent  Powers  should  violate  that  neutrality 
she  would  co-operate  with  the  adverse  Belligerent  to  maintain  the 
independence  and  neutrality  of  Belgium.  These  treaties  were  to 
continue  in  force  for  twelve  months  after  peace  should  have  been 
concluded  between  the  belligerent  parties,  after  which  time  the 
independence  and  neutrality  of  Belgium  were  to  continue  to  rest  as 
heretofore  on  Article  I.  of  the  Quintuple  Treaty  of  the  19th  April, 
1839.  This  latter  provision  may  be  regarded  as  a  re-affirmance 
on  the  part  of  the  High  Contracting  parties  of  their  obligation 
under  the  treaty  of  1839  to  maintain  the  neutrality  of  Belgium. 

''A  territory  adjoining  to  Belgium  may  next  claim  our  attention. 

*'  In  consequence  of  the  dissolution  of  the  Germanic  Confedera- 
tion of  1815,  whereby  the  Grand  Duchy  of  Luxemburg  lost  the 
benefit  of  the  federal  guarantee  of  its  territory,  which  it  had 
enjoyed  as  long  as  the  Federal  Act  of  1815  was  in  force,  a  treaty 
was  concluded  at  London  on  the  nth  May,  1867,  between  Great 
Britain,  Austria,  Belgium,  France,  the  Netherlands,  Prussia  and 
Russia,  to  which  Italy  also  was  a  party,  with  a  view  to  offer  a  new 
pledge  of  security  for  the  maintenance  of  the  general  repose.  It  was 
declared,  under  Article  II.  of  this  treaty,  that '  the  Grand  Duchy 
of  Luxemburg  within  the  limits  determined  by  the  Act  annexed 
to  the  treaties  of  the  19th  April,  1839,  under  the  guarantees  of  the 
Courts  of  Great  Britain,  Austria,  France,  Prussia  and  Russia,  shall 
henceforth  form  a  perpetually  neutral  State.  It  «hall  be  bound  to 
observe  the  same  neutrality  towards  other  States.  The  High 
Contracting  paities  engage  themselves  to  respect  the  principle  of 
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nentnUty,  stipulated  by  the  present  Articles.  That  principle  is  and 
temains  placed  under  the  sanction  of  the  collective  guarantee  of 
the  Signatory  Powers  of  the  present  treaty  with  the  exception  of 
Belgium,  which  is  itself  a  neutnd  State.' 

^  It  was  further  provided  by  Article  IIL  that '  the  Grand  Duchy 
of  Luxemburg  being  neutralised  according  to  the  terms  of  the 
preceding  Article,  the  maintenance  or  establishment  of  fortresses 
in  its  territory  becomes  without  necessity,  as  well  as  without  an 
object  In  consequence  it  is  agreed  by  common  accord  that  the 
dty  of  Luxemburg,  considered  in  time  past  from  a  military  point  of 
view  as  a  Federal  Fentress,  shall  cease  to  be  a  fortified  dty.  His 
Majesty  the  King  (kand  Duke  reserves  to  himself  to  maintain  in 
that  dty  the  number  of  troops  necessary  to  provide  for  the  main- 
tenance of  good  order.' 

''It  is  observable  that  in  this  treaty  there  is  introduced  a  pro- 
vision, which  has  no  place  in  the  treaty  above  mentioned  guarantee* 
ing  the  neutrality  of  the  territory  of  the  Helvetic  Confederation, 
nor  m  the  treaty  guaranteeing  the  neutrality  of  Belgium,  namely, 
a  provisbn  whereby  the  High  Contracting  parties  engaged  them- 
selves in  express  terms  to  respect  the  principle  of  neutrality 
stipulated  in  the  treaty.  This  form  of  engagement,  however,  was 
not  introduced  for  the  first  time  into  this  treaty,  whilst  it  has  been 
adopted  in  subsequent  treaties  of  territorial  neutralisation,  and 
with  good  reason.  But  before  we  consider  the  reasonableness  of 
such  a  provision,  it  may  be  convenient  to  refer  to  the  treaty,  in 
which  this  form  of  engagement  occurs  for  the  first  time.  The 
treaty  in  question  is  an  European  treaty,  intended  to  vary  the 
arrangements  made  by  the  Congress  of  Vienna,  with  the  object 
of  maintaining  the  peace  of  the  Adriatic  Sea.  I  allude  to  the 
Treaty  of  London  of  the  14th  November,  1863,  by  which  Great 
Britain  has  renounced  her  Protectorate  over  the  seven  Ionian 
Islands  and  their  dependencies,  and,  conjointly  with  Austria, 
France,  Prussia,  and  Russia,  has  recognised  their  union  with  the 
kingdom  of  Greece.  It  has  been  provided  in  the  second  article 
of  this  treaty  that  the  Ionian  Islands,  after  their  union  with  the 
kingdom  of  Greece,  shall  enjoy  the  advantages  of  a  perpetual 
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neutrality^  and  a  further  clause  is  added:  ^The  High  Con* 
tiacting  parties  engage  themselves  to  respect  the  principle  of 
neutrality  stipulated  by  the  present  article.'  Greece  was  not  a 
party  to  this  treaty,  which  was  in  the  main  an  European  release  to 
Great  Britain  of  her  undertaking  to  maintain  a  Protectorate  of 
the  seven  islands,  to  which  she  had  agreed  under  treaty-^nange- 
ments  with  Austria,  Prussia,  and  Russia,  signed  at  Paris  on  the 
5th  November,  1815,  and  to  which  other  leading  Powers  of 
Europe,  including  the  Ottoman  Porte,  subsequently  acceded.  It 
was  further  provided  by  the  Treaty  of  London  of  the  14th 
November,  1863,  that,  in  consequence  of  the  neutrality,  which 
the  Ionian  Islands  were  henceforth  to  enjoy,  the  fortifications  con- 
structed in  the  island  of  Corfu  and  its  immediate  dependencies, 
having  no  longer  any  object,  should  be  demolished.  This  pro- 
vision was  carried  into  effect  before  the  isb^d  was  transferred  to 
Greece.  Further,  after  several  conferences  in  London,  in  the 
course  of  which  it  was  agreed  that  the  advantages  of  the  neutrality 
established  by  Article  II.  of  the  Treaty  of  14th  November,  1863,  in 
&vour  of  the  seven  islands,  should  apply  only  to  the  islands  of 
Corfu  and  Paxo  and  their  dependencies,  a  treaty  was  concluded 
on  the  29th  March,  1864,  under  which  Great  Britain,  France,  and 
Russia  on  the  one  hand,  as  the  Powers  which  had  guaranteed  the 
independence  of  the  kingdom  of  Greece,  declared,  with  the  assent 
of  Austria  and  Prussia,  that  the  islands  of  Corfu  and  Paxo,  with 
their  dependencies,  after  their  union  with  the  kingdom  of  Greece, 
should  enjoy  the  advantages  of  a  perpetual  neutrality^  which  the 
King  of  the  Hellenes  on  his  part  engaged  himself  to  maintain. 
The  provisions  of  this  treaty  are  not  so  full  nor  so  specific  as  the 
provisions  of  the  earlier  treaty  of  1863,  but  there  can  be  no 
doubt  that  the  Signatory  Powers  have  engaged  themselves,  under 
the  provisions  of  this  later  treaty,  to  respect  the  perpetual 
neutrality  of  the  islands  of  Corfu  and  Paxo  equally  as  they  were 
bound  expressly  under  the  provisicms  of  the  earlier  treaty  to 
respect  the  neutrality  of  all  the  seven  islands. 

"  We  may  now  consider  the  value  of  this  provision,  which,  as 
already  mentioned,  has  been  subsequently  introduced  into  the 
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lAncemburg  Treaty.  There  is  this  difference,  however,  between 
the  treaty  recognising  the  perpetual  neutrality  of  Coiiu  and  Paau^ 
and  the  treaty  recognising  the  perpetual  neutrality  of  Luxemburg, 
that  in  the  latter  treaty  there  is  an  additional  provision,  under 
which  it  is  declared  that  the  principle  of  neutndity,  which  the 
High  Contracting  parties  have  bound  themselves  to  respect,  is 
placed  under  the  collective  guaranty  of  the  Signatory  Powers, 
with  the  exception  of  Belgium,  which  is  itself  a  neutral  Slate. 

'*  Luxemburg  had  been  a  member  of  the  Germanic  Confedera- 
tion, and  under  the  eleventh  article  of  the  Federal  Act  of  the 
Sth  June,  1815,  the  States  of  the  Confederation  had  undertaken  to 
defend  not  merely  Germany  in  its  entirety,  but  each  individual 
State  of  the  union,  in  case  it  should  be  attacked,  and  they  had 
guaranteed   to   one  another   mutually  such    portions  of  their 
possessions  as  were  included  within  the  ConfederatioiL    The  con* 
tendon  of  Prussia  would  seem,  therefore,  not  to  have  been  un- 
reasonable when  she  declared  that  she  could  only  renounce  the 
right  of  garrisoning  the  fortress  of  Luxemburg,  provided  that 
the  Duchy  were  permanently  neutralised,  and  the  neutralisation 
fdaced  under  an  European  sanction.     Hence  the  additional  pro- 
vision in  the  treaty,  that  the  principle  of  neutrality,  which  the 
High  Contracting  parties  have  bound  themselves  to  respect,  is 
placed  under  the  collective  guaranty  of  the  Signatory  Powers. 
A  question  may  be  raised  whether  this  provision  gives  to  the 
Signatory  Powers  any  higher  right  to  demand  that  the  neutrality 
of  Luxemburg  should  be   respected,  thaa  the  provision  under 
which  the  High  Contracting  parties  engaged  themselves  to  respect 
its  neutrality. 

*^  Considerable  light  is  thrown  upon  this  question  by  the  provi* 
sions  of  the  General  Act  of  the  West  African  Conference,  which 
was  lately  signed  at  Berlin,  namely,  on  the  36th  February,  1885, 
and  under  which  the  Signatory  Powers  bound  themselves  in  terms 
to  respect  the  neutrality  of  the  territories  in  the  Conventional 
basin  of  the  Congo. 

"  Article  X.  of  the  General  Act  provides  that  *  in  order  to  give 
a  new  guaranty  of  security  to  commerce  and  industry,  and  to 
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fevour  by  the  maintenance  of  peace  the  development  of  civiliza- 
tfon  in  the  territories  comprised  in  the  conventional  basin  of  the 
Congo,  the  High  Signatory  Powers,  and  those  who  shall  adhere 
to  the  Acty  engage  themselves  to  respect  the  neutrality  of  the 
territories  or  portions  of  territories  depending  on  the  said  countries, 
comprising  therein  the  territorial  waters,  so  long  as  the  Powers 
which  exercise  or  shall  exercise  the  rights  of  sovereignty  or  of 
protectorate  over  those  territories,  using  their  option  of  proclaim- 
ing themselves  neutral,  shall  fulfil  the  duties  which  neutrality 
requires.' 

**  It  will  be  seen  that  the  first  part  of  this  article  provides  that 
the  Powers  exercising  the  rights  of  sovereignty  or  of  protectorate 
within  the  Conventional  basin  of  the  Congo,  may,  by  proclaiming 
themselves  neutral,  assure  to  their  territories  the  benefit  of 
neutrality,  and  no  linut  of  time  is  set  to  that  neutrality.  So  far 
the  article  is  free  from  all  ambiguity,  but  in  order  that  the  sense 
and  soope  of  the  remaining  provisions  of  the  article,  with  respect 
to  the  obligations  of  the  Signatory  Powers,  might  be  equally  free 
from  doubt,  an  explanatory  report  was  presented  to  the  Conference 
before  the  assent  of  its  members  was  invited  to  the  article.  This 
report  was  drawn  up  by  Baron  A.  de  Courcel,  the  representative 
of  France,  and  the  President  of  the  Conference,  conjoindy  with 
Baron  Lambermont,  the  representative  of  Belgium,  and  the 
reporter  of  the  Conference,  both  of  whom  are  known  to  Europe 
as  competent  jurists  and  able  diplomatists.  The  substance  of 
their  report  is  as  follows  : — 

^  *  The  article  submitted  to  this  Conference  provides  that  the 
Powers  exercising  the  right  of  sovereignty  or  of  protectorate 
within  the  Conventional  basin  of  the  Congo  may,  by  proclaiming 
themselves  neutral,  assure  to  their  possessions  the  benefit  of 
neutrality.  In  this  case  (and  this  is  the  essential  meaning  of  the 
clause)  the  Signatory  Powers  engage  beforehand  to  respect  this 
neutrality,  under  the  sole  reserve  of  the  correlative  observance  of 
the  duties  that  it  imposes.  This  engagement  is  not  only  con- 
tracted towards  the  Power  which  issues  the  declaration  of 
neutrality,  but  towards  all  the  other  Signatory  Powers,  who  thus 
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acquire  the  right  to  demand  its  being  respected  (Ic  droit  d'en 
demander  le  respect). 

'^  *  No  limit  is  imposed  to  the  declaration  of  neutrality,  which 
may  be  temporary  or  perpetual.  It  has  been  explicidy  understood 
that  this  provision  applied  especially  to  the  State,  which  the 
International  Association  of  the  Congo  is  about  to  found,  and 
niiich  it  appears  to  have  the  intention  of  placing  under  the 
system  of  perpetual  neutralify.  This  wish,  therefore,  obtains 
beforehand  the  assent  and  sanction  of  the  Powers.' 

"That  a  conventional  engagement  in  terms  to  respect  the 
neutrality  of  a  given  territory  is  an  adequate  security  without  an 
express  guaranty  of  its  neutrality,  which  latter  provision  was  in 
Ceivout  at  the  Congress  of  Vienna  of  1815,  which  had  in  view  the 
territorial  resetdement  of  the  map  of  Europe,  and  a  general  guaranty 
of  that  resetdement,  cannot  be  open  to  any  doubt;  otherwise 
the  conclusion,  at  which  the  representatives  of  fourteen  of  the 
leading  Powers  of  the  civilised  world  arrived  at  Berlin  without  a 
dissentient  voice^  is  but  'a  Will  with  a  wisp'  (un  feu  follet)^ 
calculated  to  lead  into  a  pitfsdl  nations  desirous  to  be  neutral  and 
to  remain  at  peace,  instead  of  its  making  an  epoch  in  International 
Law,  as  the  members  of  the  Conference  fervently  hoped*  We 
had  the  benefit  at  the  last  meeting  of  this  Association,  which 
took  place  in  the  dty  of  Hamburg,  of  an  able  paper  on  Treaties  of 
Guaranty,  by  Dr.  F.  Heinrich  Geffcken,  formerly  Minister  Resident 
and  Professor  of  Law.  Dr.  Geffcken  commenced  his  paper  by 
observing  that  treaties  of  guaranty  had  lately  fallen  somewhat  into 
disrepute,  and  he  justly  remarked  that  the  word  'guaranty'  has 
been  firequently  used  of  late  in  treaties  in  so  vague  and  general  a 
sense  that  it  has  imposed  no  special  obligation  on  the  parties  to  it. 
For  instance,  in  the  seventh  article  of  the  Treaty  of  Paris  of  the 
30th  March,  1856,  for  the  re-establishment  of  peace,  the  High 
Contracting  parties  guarantee  in  common  the  strict  observance  of 
the  engagement  to  respect  the  independence  and  the  territorial 
integrity  of  the  Ottoman  Empire,  and  in  explanation  of  their 
guaranty  declare  that  they  would  consequently  consider  any  attempt 
to  violate  the  integrity  of  the  Ottoman  Empire  to  be  a  question  of 


(    6o    ) 

general  interest.  Other  recent  treaties  may  be  cited,  in  which  the 
word  '  guaranty '  has  been  used  in  an  equally  vague  sense.  In 
fact  the  language  of  the  General  Act  of  the  West  African  Con- 
ference, which  has  just  been  cited,  is  an  instance  in  point,  as  it 
commences  with  declaring  that  the  engagement  of  the  Powers  to 
respect  the  neutrality  of  the  territories  within  the  Conventional 
basin  of  the  Congo  is  made  in  order  to  give  a  new  guaranty  to 
commerce  and  industry,  and  to  favour  the  maintenance  of  peace. 
The  word  '  guaranty '  as  here  used  can  hardly  be  said  to  give  any 
additional  effect  to  a  compact  of  which  the  terms  are  as  free  from 
all  ambiguity  as  those  of  the  Berlin  General  Act 

**  There  has  of  late  been  a  great  gathering  of  the  Princes  of  Europe 
in  Westminster  Abbey ;  but  probably  none  of  them  cast  a  glance 
towards  the  tomb  of  King  Edward  I.,  who  has  been  styled  the 
English  Justinian,  and  still  fewer  would  have  been  able  to  decipher' 
on  his  tomb  the  brief  and  sententious  inscription  '  Pactum  Serva/ 
keep  your  compact  It  has  been  one  of  the  triumphs  of  modem 
diplomacy  to  place  on  record  a  Declaration  on  the  part  of  the 
European  Powers,  who  took  part  in  the  Congress  of  Paris  of  1856, 
'  that  it  is  an  essential  principle  of  the  Law  of  Nations  that  no  Power 
can  release  itself  from  the  obligations  of  a  treaty,  or  modify  its 
stipulations,  except  in  pursuance  of  the  assent  of  the  contracting 
parties  by  means  of  an  amicable  understanding.'  This  Declara- 
tion is  an  annex  to  the  first  Protocol  of  the  Conference  of  London, 
which  was  opened  on  the  17  th  January,  187  x,  and  which  was  signed 
by  the  Plenipotentiaries  of  North  Germany,  Austria,  Hungary, 
Great  Britain,  Italy,  Russia,  and  Turkey,  to  which  was  afterwaxds 
appended  the  signature  of  the  Plenipotentiary  of  France,  who  had 
not  arrived  in  time  to  take  part  in  the  opening  meeting. 

"  There  can  be  no  reasonable  doubt  that  the  declaratory  artide 
of  the  West  African  Conference,  whereby  the  Signatory  Powers 
have  engaged  themselves  to  respect  the  neutrality  of  the  territories 
comprised  within  the  Conventional  basin  of  the  CongOi  is  within 
the  sense  and  scope  of  this  Protocol 

'^  By  such  an  engagement  the  Signatory  Powers  have  acquired 
the    right    to  demand   from    one    another   that   the    territorial 
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neatiality  of  the  Convoitional  basin  of  the  Congo  be  respected  by 
them,  and  if  they  have  acquired  that  right,  they  are  entitled  to 
mtenrene  with  a  view  to  enforce  their  demand,  but  they  are  not 
bound  to  intervene,  as  they  would  be  if  they  had  expressly 
guaranteed  in  a  formal  manner  that  neutrality.  That  the  High 
Contracting  parties  should  have  been  satisfied  with  a  collective 
engagement  on  the  part  of  the  Signatory  Powen  to  respect  the 
neutrality  of  the  Conventional  basin  of  the  Congo  is  evidence 
of  the  great  progress  which  has  been  made  in  the  concert  of 
international  law,  and  of  the  determination  of  the  Powers  to 
abide  by  the  Protocol  above-mentioned  of  the  Confeience  of 
London  respecting  the  sanctity  of  treaties. 

^We  venture  to  think  that  it  is  not  beyond  hope  that  the 
Powers,  whose  representatives  at  Constantinople  have  regulated  in 
Conference  the  tolls  to  be  levied  on  vessels  passing  through  the 
Suez  Canal,  may  come  to  an  agreement  to  sign  a  declaratory  act, 
engaging  themselves  to  respect  at  all  times  the  neutrality  of  the 
waterway  through  the  Isthmus,  which  his  Imperial  Majesty,  the 
Padischah  of  the  Ottomans,  as  Suzerain  of  the  Isthmus  and  of 
its  waters,  has  declared  to  be  always  open  to  vessels  of  commerce 
as  a  neutral  passage  between  the  two  seas. 

^^The  territorial  Power  has  thus  declared  beforehand  its  willing- 
ness that  the  navigation  of  the  Suez  Canal  should  enjoy  a  per- 
petual exemption  from  the  restraints  of  war.  It  only  remains  for 
the  European  Powers,  which,  in  the  interest  of  peace,  have  recog- 
nised the  perpetual  neutrality  of  so  many  portions  of  Europe,  and 
have  extended  the  practical  range  of  the  term  '  neutrality '  to  the 
temtories  and  territorial  waters  of  Central  Africa,  and  still  further, 
have  admitted  the  Sultan  of  Zanzibar  to  adhere  to  the  General 
Act  of  Berlin,  and  to  place  his  States  under  the  system  defined 
by  that  Act,  to  record  in  a  Declaratory  Act  a  common  engagement 
on  their  part  to  respect  xh^  ferpetuai  neutrality  of  the  Suez  Canal. 
There  is  no  necessity  for  them  to  guarantee  that  neutrality  by  a 
formal  article.  The  West  African  Conference  has  supplied  a 
precedent,  the  spirit  of  which  is  in  accordance  with  Article  V.  of 
the   self-denying    Protocol  (le  protocole  de    d&int^ressement), 
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signed  at  St  Petersburg  on  the  4th  April,  i8a6,  after  an  exchange 
of  views  between  the  Emperor  Nicholas  of  Russia  and  Arthur, 
Duke  of  Wellington,  the  special  envoy  of  Great  Britain.*  On 
this  Protocol  was  built  up  in  1827  a  political  concert  between 
France,  Russia,  and  Great  Britain,  for  the  pacification  of  Greece. 
On  this  Protocol  was  based  the  Egyptian  Conference  at  Con- 
stantinople in  1882  on  the  initiative  of  Italy,  and  although  that 
Conference  did  not  lead  to  an  agreement  amongst  the  European 
Powers  as  to  a  common  protectorate  of  the  Suez  Canal,  it  led  to  a 
manifestation  of  their  general  disposition  to  co-operate  in  an 
international  Act  of  a  disinterested  character.  Such  an  Act  might 
be  readily  framed  after  th^  formula  approved  by  the  West  African 
Conference,  and  might  embody  a  solemn  engagement  on  the  part 
of  the  Signatory  Powers  to  respect  at  dl  times  the  free  navigation 
of  the  Canal  and  the  connecting  lakes  as  neutral  waters,  even  if 
the  Suzerain  Power  should  be  involved  in  war,  for  that  would  be 
the  only  case  in  which  the  sovereignty  of  the  Padischah  would 
not  suffice  to  protect  vessels  under  the  flag  of  other  nations.  Such 
a  declaratory  Act  would  be  calculated  to  give  practical  effect  to 
the  pacific  assurance  of  the  late  Prince  Gortschacow,  as  expressed 
in  his  despatch  of  the  30th  May,  1877,!  ^^  *the  Imperial 
Cabinet  will  neither  blockade  nor  interrupt,  nor  in  any  way 
menace  the  navigation  of  the  Canal.  They  consider  the  Canal  as 
an  international  work,  in  which  the  commerce  of  the  world  is 
interested,  and  which  ought  to  remain  exempt  firom  all  attack.' 

''  Great  Britain  has  reciprocated  the  sentiment  of  the  Russian 
Cabinet,  and  has  recently  endeavoured  to  consecrate  the  principle 
of  the  perpetual  neutrality  of  the  Suez  Canal  by  a  Convention 
with  the  Ottoman  Porte.    According  to  this  Convention,  the 

*  The  text  of  the  protocol  deserves  to  be  generally  known.  It  is  signed  by 
the  Duke  of  Wellington,  Count  Nesselrode,  and  Prince  Lieren.  Art.  V.: 
**Qae  de  plus,  dans  ce  m^me  arrangement,  Sa  Majesty  Britannique  et  Sa 
Majesty  Imp^riale  ne  chercheront  ni  Tune  ni  Tautre  aucune  augmentaUon  de 
territoire,  aucune  influence  exclusive,  aucun  avantage  de  commerce  pour  leurs 
sujets,  que  ceux  de  toute  autre  nation  ne  pnissent  ^galement  obtenir." — British 
and  Foreign  State  Papers,  voL  40,  p.  1208. 

t  See  Parliamentary  Paper,  Russia,  No.  2  (1877) ;  Correspondence  respecting 
the  war  between  Russia  and  Turkey. 
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Powers,  parties  to  the  Treaty  of  Berlin  (1878),  are  to  be  invited 
by  the  Imperial  Ottoman  Govenmient  to  approve  a  ConventioDi 
wMch  shall  provide  that  they  shall  undertake  never  to  impede 
the  free  x^assage  of  the  Canal  m  time  of  war,  and  to  respect  the 
property  and  establishments  belonging  to  the  Canal,  &&  The 
Convention  with  the  Porte,  however,  has  in  view  the  settlement 
of  other  questions  besides  the  security  of  the  navigation  of  the 
Canal,  and  the  Padischah  of  the  Ottomans,  on  account  of  diose 
questions,  has  declined  to  ratify  the  Convention.  It  thus  results 
that  the  scheme  of  embodying  the  accord  of  the  Powers  on  the 
subject  of  the  Canal  in  a  diplomatic  act,  which  should  form  a  part 
of  the  Public  Law  of  Europe,  is  for  the  present  suspended." 

The  President  expressed,  on  behalf  of  the  Conference,  its 
thanks  to  Sr  Travers  Twiss  for  his  valuable  and  mteresting 
Paper. 

Mr.  W.  GRirmu  (London)  asked  whether  Sir  Travers  Twiss 
intended  that  the  right  of  free  passage  through  the  Suez  Canal 
should  include  free  passage  for  ships  of  war,  as  well  as  for  ships  of 
commerce. 

Sir  Travebs  Twiss  replied  that  he  meant  it  to  apply  to  both 
kinds  of  vessels.  He  reminded  the  hon.  member  that  there  was 
an  article  in  the  existing  Convention  containing  a  stipulation  to 
this  effect,  and  that  there  was  a  defined  scale  of  payments  for 
ships  of  war. 

M.  Clunet  (Paris)  desired  to  support  the  President's  expres- 
sion as  to  the  indebtedness  of  the  Conference  to  Sir  Travers 
Twiss,  who  had  long  been  reckoned  amongst  those  who  had  most 
deeply  studied  the  questions  of  international  law  affecting  the 
Suez  Canal,  for  his  valuable  Paper  on  the  subject  At  the  same 
time  it  was  impossible  to  forget  the  effort  that  had  been  made 
during  the  last  few  years  to  arrive  at  an  understanding  on  this 
subject,  or  the  fresh  difficulties  that  had  been  encountered  in  the 
oideavour.  In  particular,  it  could  not  be  forgotten  that  in  1885 
a  Conference  of  the  European  Powers  met  in  Paris,  with  the 
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object  of  discovering  the  bases  of  an  International  Convention  for 
the  neutralisation  of  the  Suez  Canal     For  five  months  the  repre- 
sentatives of  the  European  Powers  sought  to  settle  the  text  of 
such  a  Convention,  and  they  came  to  a  ccmclusion  on  many 
points.     It  was  agreed  that  the  Canal  alone,  and  not  the  territoiy 
of  Egypt,  was  to  be  subject  to  neutralisation.     He  would  specially 
call  attention  to  the  fact  that  by  Article  I.  of  the  draft  r^glement, 
agreed  to  by  the  Conference,  it  was  provided  that  the  Suez  Canal 
shaU  always  be  free  and  open  to  all  vessels,  both  commercial  and 
warlike,  in  time  of  war  or  of  peace  (le  Canal  maritime  de  Suez 
sera  toujours  libre  et  ouvert,  en  temps  de  guerre  comme  en  temps 
de  paix,  h  tout  naviie  de  guerre  et  de  commerce).     On  this  point 
all  the  Powers  were  agreed     But  differences  arose  upon  two 
points,  on  which  the  Governments  of  Great  Britain  and  Italy  were 
on  one  side,  and  those  of  France,  Holland,  Russia,  and  Germany 
on  the  other.     Unfortunately  the  change  which  took  place  in  the 
English  Government,  and  the  general  election  which  followed,  led 
to  an  interruption  of  the  negotiations,  or  these  differences  might  pro- 
bably have  been  composed.    The  first  difficulty  was,  that  whilst  the 
principle  of  neutralisation  of  the  Canal  was  agreed  upon,  it  was 
necessary  to  make  it  effective,  and  that  ne  act  of  war  should  be 
permitted  to  take  place  in  the  Canal  or  its  approaches  (abords). 
Russia    desired    that    the  word  "abords''  should  be  defined; 
England  considered  that  a  distance  of  three  miles  from  the  coast 
was  sufficient,  being  the  same  limit  as  is  applicable  to  territorial 
waters.    The  other  Powers  thought  this  limit  insufficient,  and 
this  was  the  first  point  of  divergence.     The  second  point  was  as 
to  the  measures  to  be  taken  to  provide  against  infringements  of 
the  Convention.    Supposing  the  Convention  to  be  infringed,  what 
Power  should  have  the  right  of  declaring  and  repressing  (le 
pouvoir  de  constater  et  de  r^primer)  such  infraction.      France 
and  the  other  Powers  which  agreed  with  her  proposed  that  this 
right  should  belong  to  Egypt,  assisted  by  the  Financial  Conunis- 
sion.     England,  on  the  other  hand,  desired  that  Egypt  with  her 
allies  should  have  this  right     Thus,  there  was  agreement  on  the 
main  point,  as  to  the  neutralisation  of  the  Canal,  and  disagree- 
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ment  only  on  the  subsidiary  points,  as  to  the  definition  of  the 
extent  of  the  neutral  zone,  and  as  to  the  Power  which  should 
have  the  care  of  ensuring  the  observance  of  the  Convention.  It 
would  be  greatly  to  be  r^;Tetted  that  the  circumstances  which  led 
to  the  interruption  of  negotiations  should  be  allowed  to  prevent 
a  conclusion  being  arrived  at  when  so  considerable  an  approach 
to  an  agreement  had  been  aheady  attained ;  he  would  therefore 
conclude  by  proposing  the  following  resolution : — 

*'The  Conference  expresses  '^La  Conf(6rence  exprime  le 
the  desire  that  the  Governments  voeu,  que  les  gouvemements  re- 
should,  as  soon  as  possible,  prennent,  aussitdt  que  possible, 
resume  the  diplomatic  negotia-  les  pourparlers  diplomatiques 
tions  inaugurated  at  Paris  in  inaugur^  k  Paris  en  1885,  pour 
18S5,  with  the  object  of  con-  arriver  k  conclure  une  conven 
eluding  a  Convention  relative  tion  relative  au  libre  usage  du 
to  the  free  use  of  the  Suez  canal  maritime  de  Suez,  et 
Canal,  and  should  speedily  com-  mbnent  k  fin  rapidement  cette 
piete  this  work  of  padficadon  oeuvre  de  pacification  et  d*in- 
and  of  universal  interest"  tdrftt  universeL" 

Mr.  Hodgson  Pratt  (London)  wished,  as  an  Englishman,  to 
second  the  resolution,  and  stated  that  from  what  he  had  seen  and 
heard  in  numerous  visits  to  France,  he  believed  this  question  to 
be  a  source  of  considerable  irritation  between  that  country  and 
England,  and  one  which  it  was  most  desirable,  in  the  interests  of 
harmony  between  the  two  nations,  should  be  amicably  setded. 

Sefior  Don  Arturo  de  Marcoartu  (Madrid)  considered  it 
a  matter  of  great  regret  that  the  smaller  maritime  states,  many  of 
which  had  an  important  interest  in  questions  affecting  the  Suez 
Canal,  had  not  been  invited  to  take  part  in  the  discussions  at 
Paris,  by  sending  representatives  to  the  Conference.  He  hoped 
that  if  another  diplomatic  Conference  on  the  subject  were  held, 
the  smaller  States  would  be  given  the  opportimity  of  participating ; 
and,  whilst  supporting  the  resolution,  he  would  have  preferred 
that  it  should  be  modified  in  this  sense. 
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The  resolution,  on  being  put  to  the  vote,  was  carried  nemiru 
lontradiunte. 

Dr.  Stubbs  gave  notice,  in  accordance  with  Rule  15,  requiring 
two  days*  previous  notice  in  that  behalf,  that  on  Friday  next  he  would 
move  alterations  in  the  Constitution  of  the  Association,  the  text 
of  which  will  be  found  at  pp.  246,  248  of  this  Report 

The  sitting  was  then  suspended. 


Tuesday,  July  26. 

Morning  Sitting, 

The  Conference  re-assembled  at  11  a.m.,  under  the  presidency 
of  Sir  Travers  Twiss,  Q.C,  D.C.L.,  F.R.S. 

The  Hon.  General  Secretary  presented  the  minutes  of  the 
previous  day,  which  were  confirmed  by  the  meeting  and  signed  by 
the  Chairman. 

Territorial  Waters^  their  Limits  and  Privileges. 

Mr.  George  Badrn-Powell,  C.M.G.,*  M.P.  (London),  read  the 
following  Paper  on  the  above  subject : — 

"  The  subject  which  I  have  the  honour  to  place  before  this  Con- 
ference to-day  is,  in  the  terms  of  title  worded  by  the  Committee, 
limited  in  scope,  but  it  is  a  subject  of  present  practical  and 
pressing  importance. 

'^  In  the  seas  around  England  there  has  been  an  unfortunate 
revival  of  friction  between  French,  Belgian,  Dutch,  and  English 
Fishermen ;  while  across  the  Atlantic  our  great  Province,  Canada, 
is  in  the  throes  of  a  warm  controversy  with  the  United  States  as 
to  the  rights  and  privileges  of  Territorial  Waters,  and  a  similar 
controversy  still  agitates  our  ancient  Colony  of  Newfoundland. 
It  will  be  convenient  first  of  all  to  consider  some  sufficient  defini- 
tion of  the  term  Territorial  Waters ;  then  to  discuss  their  limits  j 

♦  Now  Sir  George  Baden-Powell,  KX.M.G. 
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then  their   privil^es; — and   finally  to  illustrate  such  theoietic 
conclusions  by  practical  applications  to  what  is  proceeding  at  the 

present  moment 

''Territorial  Waters. 

*'  In  the  first  place,  then,  as  to  a  sufficient  definition  of  the  term 
'  Tciritorial  Waters.' 

"  So  £xr  as  we  in  England  are  concerned,  a  clear  definition  has 
been  embodied  in  the  Territorial  Waters  Jurisdiction  Act  of\%iZ, 
In  clause  6  of  that  Act  we  find  it  stated : — 

'^ '  The  Territorial  Waters  of  Her  Majesty's  Dominions,  in  refer- 
ence to  the  Sea,  means  such  part  of  the  sea  adjacent  to  the  coast  of 
the  United  Kingdom  or  the  coast  of  some  other  part  of  Her 
Majesty's  Dominions,  as  is  deemed  by  International  Law  to  be 
within  the  territorial  sovereignty  of  Her  Majesty :  and  for  the 
purpose  of  any  offence  declared  by  this  Act  to  be  within  the 
jurisdiction  of  the  Admiral,  any  part  of  the  open  sea  within  one 
marine  league  of  the  coast  measured  firom  low  water  mark  shall  be 
deemed  to  be  open  sea  within  the  Territorial  waters  of  Her 
Majesty's  Dominions.'  Thus  the  Territorial  waters  of  the  United 
Kingdom  are  defined  to  be  those  portions  of  the  open  sea  oyerwhichy 
according  to  International  LaWy  the  Territorial  Sovereignty  of  the 
Crown  can  extend. 

*'  In  a  correspondence  with  the  Spanish  Government  in  1862, 
Mr.  Seward,  on  behalf  of  the  United  States  Government,  makes  a 
veiy  explicit  statement  'There  are  two  principles,'  he  writes, 
*•  bearing  on  the  subject  which  are  universally  admitted ;  namely, 
first,  that  the  sea  is  open  to  all  nations,  and,  secondly,  that  there  is 
a  portion  of  the  sea  adjacent  to  every  nation  over  which  the  sove- 
reignty of  that  nation  extends  to  the  exclusion  of  eveiy  other 
political  authority.'  This  statement  claims  very  exclusive  privi- 
leges for  Territorial  Waters,  but  it  clearly  indicates  that  the  United 
States  hold  that  very  definite  customary  rights  have  grown  up  in 
regard  to  what  Sir  Travers  Twiss  has  weU  called  the '  jurisdictional 
waters '  of  a  nation.  The  adjective  *  territorial  *  would,  indeed, 
imply  '  such  conmiand  as  constitutes  possession,'  but  the  sove- 
reignty to  be  exercised  depends  for  its  character  on  the  fact  that 

F  2 
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the  waters  are  portions  of  the  open  sea  and  therefore  primarily 
subject  to  the  principles  of  International  rather  than  National 
Law. 

'*  In  the  excellent  and  valuable  digest  of  International  Law  just 
published  by  my  friend  Dr.  Wharton,  so  well  known  as  the  legal 
adviser  of  the  Secretary  of  State  at  Washington,  there  is  a  concise, 
clear  and  full  account  of  the  subject  under  the  appropriate  heading 
*  Sovereignty  over  Waters.*  Dr.  Wharton  thus  summarises  the 
general  question  :  *  The  high  seas  belong  in  common  to  all  nations, 
with  the  exception  of  that  portion  of  the  water  covered  by  a  ship  of 
a  particular  nation,  which  portion  of  water  is  considered  as  part  of 
the  territory  of  the  nation  to  which  the  ship  belongs.'  But  he 
proceeds  to  point  out  that,  for  such  reasons  as  the  security  and 
welfare  of  States,  the  open  sea  abutting  on  their  shores  belongs 
more  properly  to  such  nations  than  to  others.  The  Roman  Law 
laid  it  down  that  many  things,  such  as  rivers,  were  national  pro- 
perty, of  right  free  to  all  citizens  of  the  State,  but  not  to  foreigners. 
So  may  it  be  said  that  International  Law  holds  that  coast  waters 
are  in  certain  respects  the  National  property  of  the  nation  holding 
the  shores,  and  not  the  property  of  all  nations. 

'^  The  basis  of  such  rights  is  obviously  the  two-faced  factor  of 
injury  by  force.  The  State  which  owns  the  shore  commands  the 
adjacent  waters  by  its  arms  on  shore,  and,  in  that  respect,  holds 
power  ovei:  all  vessels  in  those  waters :  and  the  State  therefore 
claims  that  nothing  shall  be  done  in  those  waters  by  which  the 
persons,  property,  or  liberty  of  action  of  its  subjects  on  shore  can 
be  endangered  or  impaired  by  persons  or  vessels  within  the  range 
of  its  own  protective  forces  on  shore. 

"  Thus  International  Law  permits  a  nation,  for  the  purposes  of 
its  own  security  and  welfare,  to  hold  command  in  certain  respects 
over  those  portions  of  the  open  sea  which  abut  upon  its  coasts. 

"  Thdr  Limits, 

'*  In  defining  the  Limits  of  Territorial  waters  it  is  well  to  remem- 
ber that  they  must  be  placed  shorewards  as  well  as  seawards. 
"  Territorial  Waters  are  a  portion  of  the  open  sea ;  but  there  are 
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waters  accessible  to  ocean-going  ships  which  have  always  been 

daimed  as  the  equivalent  of  the  national  territory  or  soil  in  respect 

of  all  right  of  jurisdiction  and  property.    All  harbours  and  all 

watexs  above  low  water  mark  are  in  this  category.     Within  them 

the  lex  lod  of  the  State,  or  municipalityy  has  full  force  over  all 

foreigners  and  foreign  ships.    It  is  of  course  true  that  the  foreign 

ship  still  continues  subject  to  the  laws  of  her  own  State  as  long  as 

she  remains  on  her  voyage,  but  none  the  less  the  lex  loci  holds  at 

the  least  concurrent  force  and  application  while  she  is  in  harbour. 

This  is  an  obvious  necessity,  as  is  seen  if  we  remember  that  in 

many  offences,  as  for  instance  those  against  Revenue  Laws,  the 

fcneign  State  would  necessarily  have  no  statute  that  could  be  made 

to  apply. 

"In  all  such  waters  those  on  board  foreign  vessels  become 
subject  to  Local  Laws  and  Regulations  as  much  as  if  residing  on 
the  surrounding  land;  but  such  waters  have  the  distinctive 
character  of  being  by  nature,  or  art,  actually  closed  to  the  outside 
world,  and  are  in  no  sense  portions  of  the  open  sea.  Such  waters, 
therefore,  are  not  included  in  Territorial  waters,  the  landward 
boundaries  of  which  are  low  water  mark,  or  harbour  and  port 
boundaries,  whichever  shall  first  occur. 

"  Seaward,  the  boundary  of  Territorial  waters  is  a  more  com- 
plicated question. 

''For  several  purposes  and  as  a  popular  rule  the  'cannon  shot 
limit'  has  become  acknowledged  to  be  a  convenient  specific 
distance.  The  fundamental  theory  of  dominion  is  power  of 
control ;  and  no  State  can  accurately  be  said  to  control  or  have 
dominion  over  waters  which  could  in  defiance  of  its  will  be  freely 
navigated  by  the  ships  of  the  enemy.  *  Finitur  terrae  dominium 
abi  finitur  armorum  vis'  has  accordingly  became  an  accepted 
maxim  of  International  Law :  and,  for  all  practical  purposes,  the 
limit  of  the  power  to  strike  was  deemed  to  be  the  marine  league 
of  three  geographical  miles.  The  Counsel  for  the  United  States 
before  the  Halifax  Award  Commission  weU  said,  'the  cannon 
shot  is  the  scientific  mode,  for  it  represents  the  length  of  the  arm 
of  the  nation.' 
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"The  British  Territorial  Waters  Jurisdiction  Act  specifically 
names  one  marine  league  as  the  limit,  and  then  this  was  an  Act 
specially  relating  to  criminal  jurisdiction.  In  the  preamble  to  this 
Act  we  find  it  laid  down : — 

"  ^  The  rightful  jurisdiction  of  the  Crown  extends  and  always  has 
extended  over  the  open  sea  adjacent  to  the  coast  of  the  United 
Kingdom,  and  of  all  other  parts  of  Her  Majest/s  Dominions,  to 
such  a  distance  as  is  necessary  for  the  defence  and  security  of  these 
dominions.'  This  Act  arose  out  of  the  judgment  delivered  in  the 
well-known  '  Franconia '  case,  and  the  consequence  was  this  Act, 
announcing  that '  it  is  expedient  that  all  offences  committed  in 
the  open  sea  within  a  certain  distance  of  the  coasts  of  the  United 
Kingdom,  by  whomsoever  committed,  should  be  dealt  with  accord- 
ing to  law.'  To  this  the  United  States  agree,  but  other  nations 
have  not  as  yet  given  their  acquiescence. 

''  I  shall  have  presently  to  show  that  the  justness  of  this  limit 
depends  very  greatly  on  the  purposes  for  which  the  dominion  is 
conceded  or  claimed  But  before  this  fiirther  point  is  discussed, 
it  is  well  to  bear  in  mind  other  limits  that  have  been  assigned. 

"  Four  geographical  miles  is  the  limit  approved  of  by  Norway. 
Six  miles,  or  two  leagues,  from  low  water  mark  was  fixed  as  the 
seaward  limit  of  the  quarantine  Regulations  on  the  British  coasts 
by  6  Geo.  IV.,  cap.  78. 

**  In  England,  again,  twelve  miles,  or  four  leagues,  was  by  an  Act 
of  George  11.  determined  on  as  the  limit  within  which  all  vessels 
coming  from  plague  infected  ports  were  to  signal  that  fact  to  all 
other  vessels,  under  a  penalty  of  ;^20o  for  disobedience. 

"  Twelve  miles,  or  four  leagues,  was  also  fixed  by  the  *  Hovering 
Acts '  of  George  III.,  as  the  limit  within  which  it  was  forbidden  to 
tranship  goods.  Similar  provision  is  made  in  the  Revenue  Laws 
of  the  United  States.  It  is,  however,  to  be  borne  in  mind  that 
interference  at  so  great  a  distance  from  the  shore  is  not  always 
claimed  as  a  right,  but  rather  as  an  act  done  at  the  peril  of  such 
State,  and  for  the  reason  that  the  seizure  is  made  presumably  with 
the  tacit  permission  of  the  ship's  State,  on  the  plea  that  the  vessel 
was  acting  '  mali  fide.' 
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**  In  many  cases  no  sach  qnestioning  or  jurisdiction  is  allowed, 
except  in  i^^ard  to  vessels  which,  on  being  hailed,  announce  that 
they  are  bound  to  and  seeking  some  port  in  the  State  contiolHng 
the  waters. 

**  Mr.  Fish  wrote  in  1875  (^^  ^^  British  Minister  at  Washington) 
— ^^  By  the  Law  of  the  United  States,  Revenue  cutters  are  authorised 
to  board  vessehi  anywhere  within  four  leagues  of  their  coasts,'  but 
this  authorisation  is  specifically  confined  by  America  to  vessels 
bound  to  American  ports. 

**  Mr.  Secretary  Bayazd  wrote,  in  May,  1886, '  So  far  as  concerns 
the  eastern  coast  of  North  America,  the  contention  has  uniformly 
been  that  the  sovereignty  of  the  shore  does  not,  so  far  as  territorial 
sovereignty  is  concerned,  extend  beyond  three  miles  from  low 
water  mark.  But  the  United  States  authorities  also  agree  in  saying, 
thai  there  is  no  fixed  rule  defining  the  distance  from  the  coast 
within  which  a  natkm  can  make  seizures  to  prevent  the  violation 
of  its  own  laws.  Again,  they  agree  in  stating  that  the  three-mile 
lunit  does  not  piedude  the  sovereign  of  the  shore  from  exercising 
police  jurisdiction  over  any  destructive  agencies  which,  no  matter 
at  what  distance  from  the  shore,  may  inflict  direct  injury  on  the 
shore,  or  its  territorial  waters.' 

**  But  the  exercise  of  exclusive  sovereignty  at  more  than  three 
miks  from  shore  is  not  generally  acquiesced  in.  For  instance, 
when  Spain  claimed  a  six-mile  limit  around  Cuba,  on  the  alleged 
plea  of  the  numerous  islands  and  reefs  along  the  coasts,  the  United 
States  declined  to  agree,  as  'not  being  prepared  to  admit  that 
Spain,  without  a  formal  concurrence  of  other  nations,  can  exercise 
exdustve  sovereignty  upon  the  open  sea  beyond  a  line  of  three 
miles  from  the  coast,  so  as  to  deprive  the  Americans  of  the  rights 
conmion  to  all  nations  upon  the  seas.' 

^  But  in  the  hxc  of  this  explicit  and  clear  disallowance  of  Spanish 
claims  to  exclusive  jurisdiction,  the  United  States  themselves,  in 
respect  of  other  rights,  as  for  instaru:e  that  of  excluding  all 
belhgerents,  once  demanded  a  sea  frontier  as  far  from  their  coasts 
as  the  Gulf  Stream.  Among  instances  of  greater  distances  may  be 
mentioned  the  concession  by  China  to  Great  Britain  of  jurisdiction 
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over  British  sabjects,  within  a  ship  or  vessel, '  at  a  distance  of  not 
more  than  one  hundred  miles  from  the  coast  of  China.' 

''  It  is,  therefore,  evident  that  there  are  other  limits  than  the 
three-mile  limit  in  actual  existence. 

"The  question  is  further  complicated  by  the  frequent  presence  of 
bays,  inlets,  and  straits  along  the  coast  lines  of  maritime  countries. 
What  is  commonly  known  as  the  '  Headlands  question'  is  at  the 
present  moment  in  a  sadly  indeterminate  position*  The  leading 
writers  on  International  Law  have  not  discovered  any  paramount 
rule.  Some  have  contended  that  a  nation  can  only  claim  exclusive 
dominion  over  inlets  which  are  less  than  six  miles  in  width  at  their 
mouths,  the  logical  contention  being  that  two  three-mile  limits 
meet  in  such  cases.  In  practice,  France  and  England,  in  1839, 
mutually  acknowledged  to  regard  as  territorial  watezs  all  inlets 
whose  headlands  were  not  more  than  ten  miles  apart.  As  a 
matter  of  fact,  this  question  of  bays  has  been  determined  by  far 
more  general  considerations  than  mere  width  of  entrance.  On 
every  coast,  and  in  all  seas,  local  claims  have  been  set  up  and 
respected.  In  England,  so  lately  as  1877,  the  Judicial  Com- 
mittee of  the  Privy  Council  (in  Regina  v.  Cunningham)  declared 
the  Bristol  Channel,  twenty  to  thirty  miles  wide  at  its  entrance, 
to  be  part  of  the  County  of  Glamorgan.  St  George's  Channel  is 
acknowledged,  diplomatically,  at  all  events,  to  be  British  territorial 
waters.  Again,  Conception  Bay,  in  Newfoundland,  twenty  miles 
from  headland  to  headland,  has  been  legislated  for  as  if  British 
tenitory,  on  the  claim  that  the  British  Crown  has  always  exercised 
sovereignty  over  it,  and  foreign  nations  have  always  acquiesced. 

"American  jurists  have  not  hesitated  to  claim  such  waters. 
Their  plea  has  been  that  they  claim  for  domestic  purposes,  con> 
aected  with  the  national  weli^e  and  safety,  the  control  of  the 
waters  of  their  own  coasts,  though  within  lines  stretching  from 
quite  distant  headlands,  as  for  instance  Cape  Ann  to  Cape  Cod 
(32  miles),  and  even  from  the  South  Cape  of  Florida  to  the 


**  It  is  true  that  these  claims  have  not  been  pressed,  but  there  is  a 
growing  tendency  to  fix  some  limit  to  what  may  constitute  a  sea- 
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chamber,  on  that  portion  of  the  sea  which  is  cut  off  from  the  open 
sea  by  a  line  drawn  from  headland  to  headland. 

^'Another  question  of  limit  seawards  has  been  raised  in  the 
problem  how  fatx  there  exist  any  rights  to  call  upon  vessels  not 
to  approach  near  enough  to  the  three-mile  limit  to  injure  vessels 
within  it 

**  I  may  here  remark  that  it  b  well  understood  that  the  three-mile 
limit  does  not  affect  free  passage  <^  Stzaits  leading  from  one  open 
sea  to  another. 

'^Generally  speaking,  then,  in  regard  to  the  limits  of  Territorial 
waters  seaward,  the  three-mile  limit  is  coming  to  be  universally 
acknowledged  so  far  as  the  exercise  of  territorial  sovereignty  is 
concerned,  but  in  special  cases  and  for  special  purposes  a  wider 
limit,  not  yet  specifically  determined  on  by  any  common  consent, 
is  often  acquiesced  in. 

^  It  is  easy  to  see  that  this  question  of  the  limit  depends  closely 
on  the  character  of  the  dominion  to  be  exercised,  or,  in  the  terms 
of  the  reference,  on  the  privileges  of  Territorial  waters. 

"  Tlkar  Frivikges. 

"  Territorial  waters,  as  portions  of  the  open  sea  subject,  accord- 
ing to  International  Law,  to  territorial  sovereignty,  enjoy  the 
privileges  of  the  open  sea  as  circumscribed  by  this  superim- 
posed authority. 

"The  right  of  aU  nations  to  the  open  sea  is  in  regard  to  its  use. 
But,  as  we  have  seen,  this  right  of  use  in  Territorial  waters  is  sub- 
jected to  many  limitations.  Belligerents  must  not  carry  on  war 
within  such  waters;  the  British  Government,  in  the  Act  above 
quoted,  has  decided  that  foreigners  in  foreign  ships,  merely 
exercising  the  right  of  passage  through  British  territorial  waters, 
'  may  be  arrested,  tried,  and  punished  under  English  Criminal  Law ; 
the  police  of  the  seas,  as  managed  by  the  State  owning  the  shore, 
is  allowed,  and  this  includes  the  suppression  of  piracy.  Fighting, 
obstmction,  or  reckless  navigation  are  all  matters  that  would 
come  under  the  cognizance  of  the  land-holding  State,  and  be  dealt 
with  by  that  State  both  in  its  own  interest  and  in  the  common 
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• 

interests  of  all  who  wish  to  navigate  those  seas,  and  accessory  to 
this  is  the  supply  and  control  of  lights,  seamarks,  buoys,  and  other 
aids  to  navigation.  In  the  interests  of  its  own  citizens^  the  State 
must  prevent  smuggling  and  impose  quarantine  regulations. 

"  But  while  asserting  these  rights  the  State  is  bound  to  its  duty  of 
allowing  all  innocent  use  of  its  waters.  Sir  Travers  Twiss  states 
this  clearly  and  conclusively : — *  If  free  and  common  use  of  a 
thing  in  itself  inexhaustible  be  prejudicial  to  a  nation,  the  care 
of  its  own  safety  will  entitle  it,  so  far  and  so  far  only  to  control 
the  use  of  it  by  others,  as  to  secure  that  no  prejudice  or  danger 
result  to  itself  from  their  use  of  it'    (f  140.) 

"  The  '  innocent '  right  of  navigation  may  therefore  even  be 
extended  to  a  belligerent  man-of-war  on  its  way  to  attack  some 
foe,  provided  equal  privilege  be  allowed  to  the  foe. 

*<  Then  too  it  is  the  duty  of  the  State  to  allow  refuge  to  those 
in  distress,  whether  by  weather  or  by  war.  This  latter  right  of 
asylum  in  war  was  denied  by  the  Dutch,  who  inclined  to  the 
opinion  that  the  victor  in  the  heat  of  fighting  could  pursue  and 
capture  a  defeated  enemy  even  if  he  had  crossed  the  three-mile 
limit  The  majority  of  authorities  are  against  this  interpretation, 
and  maintain  that  Territorial  waters  are  in  many  respects  the  same 
as  territory,  and  that  no  act  of  hostility  can  take  place  therein 
except  by  leave  of  the  controlling  State. 

^^  It  is  well  to  follow  Sir  Travers  Twiss  into  the  distinction  he  so 
ably  draws  between  Rights  of  Dominion^  or  Property  (in  the  sense 
of  excluding  all  other  claims  to  control  or  administration),  and 
Rights  of  Empire^  or  Jurisdiction  (in  the  sense  of  controlling  and 
administering  all  persons  and  property  within  the  Umits).  In 
Territorial  waters  both  rights  are  admissible  under  the  sanction  of 
International  Law ;  but  while  the  right  to  exclude  all  others  from 
control  is  generally  acknowledged  to  be  inherent  in  the  State,  the 
right  to  control  all  persons  and  property  within  the  area  is  not  so 
generally  conceded  except  for  definite  and  particular  purposes. 

"  For  instance,  in  one  respect  States  have  always  been  accorded 
full  right  of  Dominion  and  of  Empire,  and  that  is  in  the  matter  of 
defence.     Vattel,  in  discussing  the  *  headlands '  question,  main- 


(    75    ) 

tains  that  States  enjoy  full  rights  over  all  bays  or  inlets  along  their 

coasts  where  hostile  fleets  could  find  shelter  from  wind  and  wave, 

and  thus  be  able  the  better  to  attack.    On  this  plea  is  founded 

the  theory  that  the  Sea  Chambers,  or  King's  Chambers,  are  the 

property  of  the  State,  no  matter  what  thdr  size  or  shape.    The 

maxim  *Salus  populi  suprema  Lex'  is  in  this  case  peculiarly 

applicable. 

"Theory  and  practice  both  indicate  that  the  one  general  rule 
in  these  matters  is  that  the  State  is  allowed  to  exercise  any  right 
over  Territorial  waters,  either  in  defence  of  herself  and  her  own 
interests,  or  in  maintaining  the  right  of  free  passive  to  all  others. 

'^  Fisheries. 

'^  All  nations  have  a  common  right  to  use  the  sea,  provided  in  so 
doing  they  do  not  limit  or  hamper  a  like  right  in  others.  But  then 
Mows  the  question  of  reaping  the  harvest  of  the  sea. 

"*  In  the  deep  sea,  the  fish  are  the  property  of  nobody,  and  they 
are  inexhaustible  in  supply,  and  sufficient  in  quantity  for  all ;  but 
this  is  by  no  means  the  case  with  fish  nearer  the  shore.  The  fish 
there  need  preserving,  and  too  much  fishing,  or  using  peculiar 
appliances,  may  exhaust  the  supply  or  drive  off  the  fish.  It  there- 
<(»€  seems  to  be  commonly  acknowledged  that  whatever  the  right 
of  all  to  the  *  usus'  of  the  open  sea,  for  purposes  of  '  innocent ' 
transit,  yet  the  *  fructus '  of  Territorial  waters  belong  to  the  nation 
controlling  them.  This  is  sometimes  specially  granted  in  Treaties, 
as  in  the  Paris  Convenrion  of  1839,  between  France  and  England, 
whereby  exclusive  rights  of  fishing  within  the  three-mile  limit  are 
reciprocally  acknowledged.  Then  in  Australia  and  Ceylon  there 
are  valuable  Pearl  Fisheries  which  need  much  care  for  their  pre- 
servation, as  well  as  police  regulations  for  the  benefit  of  those  who 
frequent  those  Fisheries. 

"  A  remarkable  pair  of  instances  (still  in  active  dispute)  it  was 
my  good  fortune  to  investigate  last  winter  in  North  America* 
Briefly  stated,  the  United  States  Government  was  making  urgent 
diplomatic  remonstrances  against  the  action  of  the  Canadian 
Government    for    preventing    American    fishing-boats    entering 
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within  the  three-mile  limit  on  the  Atlantic  coast  But  at  the 
same  ctioment,  on  the  Pacific  coast,  the  Canadian  Government 
was  making  urgent  diplomatic  remonstrances  against  the  action  of 
the  American  Government  for  preventing  Canadian  fishing-boats 
plying  their  trade  within  one  hundred  miles  of  certain  Pacific 
coasts. 

"  The  explanation  of  this  playing  at  cross  purposes  is  simply  the 
fact  that  on  the  Atlantic  mackerel  and  cod,  and  on  the  Pacific  seals 
were  the  objects  of  the  Fisheries. 

**  The  fish  on  the  Atlantic  are  to  be  caught  along  the  coasts  as 
well  as  out  at  sea,  and  each  country  claims  full  and  exclusive 
rights  of  fishery  over  its  own  three-mile  limit ; — and  this  has  been 
acknowledged  in  all  Treaties  made. 

"But  the  seals  in  the  Pacific  are  best  to  be  captured  on  their 
breeding  islands:  in  fact,  it  has  been  conclusively  proved,  not 
only  in  these  Aleutian  Islands,  but  in  all  parts  of  the  world  where 
the  seal,  of  seal-skin  fame,  has  been  found,  that  only  the  most 
judicious  preserving  and  careful  methods  of  capture  enable  the 
annual  supply  to  be  maintained.  These  seals  visit  their  breeding 
blands  once  every  year ;  but  for  the  rest  of  the  year  they  travel 
South  for  hundreds  of  miles.  Thus  the  question  arises  for  the 
owners  of  seal-breeding  islands  how  far  can  they  claim  to  protect 
at  sea  the  seals  which  annually  return  to  their  islands  to  breed. 

''  In  the  North  Pacific  there  are  vessels  annually  fitted  out  to 
capture  the  seals  as  they  journey  to  their  breeding  grounds ;  and 
the  owners  of  those  grounds  point  out  that  such  a  process  is 
suicidal,  inasmuch  as  it  may  exterminate  the  whole  race  of  seals. 

"  Then,  too,  in  regard  to  the  ordinary  fishery  rights,  many 
technical  elements  enter  in  to  complicate  matters.  Fish  do  not 
respect  the  three-mile  or  '  cannon-shot '  limit,  and  it  is  not  always 
practical  for  fishermen  to  respect  the  limit  Mr.  Dana,  at  the 
Halifax  Conference,  went  so  far  as  to  point  out  that  fishermen  in 
pursuit  of  free  swimming  fish  with  nets  or  lines  not  touching  the 
bottom,  did  not  transgress  the  three-mile  limit  Nevertheless, 
such  a  limit  mutually  agreed  upon  by  neighbouring  nations  works 
well,  because  flagrant  or  customary  infringement  is  not  approved 
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on  ether  side,  and  is  discovered  and  put  a  stop  to  by  the  Govern* 

ment  of  the   aggrieved  State.     All  has  been  foand  to  work 

smoothly  in  the  crowded  seas  between  Great  Britain  and  the 

Coodnent  of  Europe,  although  occasionally  minor  troubles  will 

axise.    In  the  American  Atlantic  matters  are  just  now  in  a  state 

of  acute  tension;   but  that  is  mainly  because  definite  treaty 

engagements,  to  which  the  fisherfolk  on  either  side  had  become 

habituated,  had  been  allowed  to  lapse,  and  matters  have  reverted 

to  antiquated  treaty  arrangements  formulated  in  the  year  1818. 

It  is  earnestly  to  be  hoped  that  common  sense  on  both  sides  will 

speedDy  bring  about  a  practical  settlement,  by  making  new  treaty 

arrangements  suited  to  the  case  of  the  present  day. 

''  In  conclusion,  I  have  endeavoured  to  show  that  in  these  matters, 
whether  in  regard  to  limit  or  privilege  of  territorial  waters,  Inter- 
national Law  or  the  general  custom  of  nations  has  not  as  yet 
succeeded  in  fomiulating  any  complete  system  of  rules.  Local 
exigencies,  indeed,  necessitate  local  differences,  and  while  it  is 
commonly  conceded  that  each  State  has  both  duties  and  rights 
over  the  waters  of  the  open  sea  immediately  adjacent  to  its  coasts, 
yet  the  precise  nature  of  these  duties  and  rights,  and  the  precise 
area  over  which  it  is  allowed  they  can  be  asserted,  are  matters  for 
which  no  general  rule  or  rules  have  as  yet  received  the  common 
consent 

"  It  is  found,  however,  that  the  only  means  of  providing  for  the 
mutual  enjoyment  of  equivalent  right  over  Territorial  waters,  is  for 
neighbouring  nations  to  come  to  a  mutual  understanding,  on  the 
basis  of  a  correct  view  of  the  special  circumstances  of  the  case. 

**  It  is  matter  for  regret  that  in  too  many  cases  international 
arrangements  are  made  without  sufficient  knowledge  of  the 
technical  details  or  necessities.  If  the  records  of  the  repeated 
attempts  to  settle  the  Newfoundland  or  the  Nova  Scotia  Fishery 
disputes  is  examined,  it  will  be  seen  that  difficulties  leading  to 
squabbles  and  to  denunciations  of  Treaties  too  frequently  arose 
because  the  drafting  and  execution  of  the  Treaties  was  controlled 
or  inspired  by  those  who  lacked  personal  knowledge  of  three 
essential  technical  details — ^viz.,  deep-sea  fishing,   including  the 
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habits  of  the  fish  and  methods  of  capture ;  ordinary  navigation, 
including  local  coasting  trade  customs;  and  local  geography, 
including  tides  and  weather. 

"  There  are  thus  questions  of  practical  importance  now  jH-essing 
for  solution  in  which  the  correct  theory  of  the  limits  and  pre- 
rogatives of  Territorial  waters  is  the  turning  point  I  have  ventured 
to  come  to  the  conclusion  that  International  Law,  in  many  of 
these  disputed  points,  fails  to  lay  down  any  absolute  guiding 
principle. 

'*But  the  matter  is  well  worthy  of  elucidation,  and  I  would 
venture  to  submit  the  following  problems: — Can  nations  agree 
(L)  to  determine  that  the  Sovereignty  and  laws  of  a  State  shall 
extend  over  neighbouring  portions  of  the  open  sea ;  (iL)  to  define 
the  limits  of  the  area  of  such  influence,  both  along  coast  lines  and 
in  regard  to  inlets ;  and  (iii.)  to  decide  how  far  rights  of  property 
include  all  kinds  of  harvests  of  the  sea. 

'^  I  venture  to  think  that  these  are  matters  in  which  uniformity 
can  be  resolved  upon  by  common  consent,  and  the  practical 
results  follow  of  similar  Acts  or  Clauses  becoming  the  Statute  Law 
of  many  lands.  This  would  be  a  very  palpable  advance  in  both 
the  reform  and  codification  of  the  practice  of  nations  in  matters  in 
which  the  interests  of  several  nations  must,  of  necessity,  overlap. 

**  Nor  may  it  be  forgotten  that,  in  these  days  of  rapidly  improving 
over-sea  communication,  uniformity  in  this  question  of  the  limits 
and  privileges  of  Territorial  waters  becomes  more  and  more  a 
practical  necessity. 

'^  The  President  of  this  Conference  in  his  opening  address  told 
us  that  a  first  and  practical  step,  that  could  now  be  taken,  is  the 
removal  or  lessening  of  divergencies  prevailing  in  national  codes 
or  customs.  I  have  endeavoured  to  show  what  divergencies 
exist  in  regard  to  Territorial  waters,  and  how  easy,  but  how  im- 
portant, it  is  to  remove  them.  And  I  trust  that  the  ventilation  of 
the  subject  at  this  Conference  will  focus  some  public  attention  on 
a  problem  which  may  easily  be  solved  by  common  agreement, 
but  which  has  been  before  now  and  is,  at  the  present  moment, 
the  cause  of  strained  relations  between  great  nations  like  the 
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British  and  the  American^  which  ought  to  be  bound  together  not 
•  only  by  the  bonds  of  kindred,  but  of  permanent  alliance  and 
anuty." 

The  Hon.  David  Dudley  Field  (New  York)  stated  his  con- 
viction that  it  was  absolutely  necessary  for  the  different  views  held 
bj  the  various  countries  to  be  investigated  on  their  merits,  and 
that  was  just  the  work  which  this  Association,  a  society  of 
independent  gentlemen  of  all  nations,  could  well  perform.  He 
mored  that  the  subject  of  this  Paper  be  referred  to  a  Committee  of 
five  members,  who  should  be  instructed  to  formulate  regulations 
as  to  the  rights  and  duties  over  Territorial  waters  of  the  adjoining 
States,  such  regulations  to  be  submitted  to  a  future  sitting  of  the 
Conference. 

Dr.  Barclay  (Paris)  seconded  the  resolution,  but  suggested 
its  amendment  so  as  to  provide  that  the  Committee  should  have 
power  to  continue  its  deliberations  if  found  desirable,  and  report 
the  result  to  a  future  Conference,  instead  of  to  a  future  sitting  of 
the  present  Conference. 

Mr.  Field  accepted  the  suggestion,  as  well  as  a  subsequent 
proposal  made  by  Dr.  Barclay,  that  the  Committee  should  be 
nominated  by  the  President,  who  should  have  power  to  add  to  its 
number. 

After  some  remarks  in  support  of  the  resolution  from  Mr.  J.  R. 
Arnott,  Sir  Travers  Twiss  expressed  his  doubt  as  to  the 
possibility  of  establishing  any  common  rule  as  to  fisheries,  owing 
to  the  very  diverse  requirements  of  the  fleets  engaged  in  fishing, 
in  deep  or  shallow  waters,  or  for  whales,  seals,  or  the  different 
kinds  of  fish,  many  of  them  being  of  migratory  habits. 

Counsellor  Schweigaard  (Christiania)  expressed  his  entire 
concunence  with  Sir  Travers  Twiss's  remarks.  He  said  that  for 
his  nation  it  would  also  be  a  very  serious  matter  if  it  were  con- 
sidered an  open  question  whether  the  limit  of  three  or  four  miles 
should  be  recognized  as  the  limit  within  which  the  waters  were 
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territorial,  since  cod-fishing  was  mainly  carried  on  between  the 
two  limits. 

The  resolution  was  then  put  to  the  meeting  in  the  following 
terms : — 

''  That  a  Committee  of  five  members  of  this  Association  be 
appointed  by  the  President,  who  shall  have  power  to  add 
to  its  numbers,  with  instructions  to  take  into  consideration 
the  valuable  paper  of  Mr.  Geobge  Baden-Powell,  and  to 
frame  some  general  rules  for  the  common  regulation  of  the 
duties  and  privileges  in  Territorial  waters  of  adjacent  States, 
to  be  presented  to  this  Conference,  or  to  a  future  Confer- 
ence of  this  Association." 

The  resolution  was  unanimously  adopted. 

**  Under  what  Circumstances  is  it  justifiable  to  destroy  Shipping 
Property  at  SeaV 

Rear-Admiral  Colomb  read  a  paper  with  the  above  title  as 
follows : — 

"  I  have  thought  I  should  do  most  usefiil  service  by  treating 
this  question  entirely  from  the  practical  point  of  view,  leaving  its 
legal  aspect  to  be  dealt  with  in  discussion ;  but  I  should  like  to 
refer  the  meeting  to  the  proposals  made  by  Dr.  Wendt  in  1867, 
and  their  bearing  on  the  more  general  question.  It  will  be  seen 
at  once  that  the  question  propounded  in  my  title  has  reference 
chiefly  to  the  question  of  the  removal  of  derelicts,  for  it  can  only 
be  justifiable  to  destroy  shipping  property  at  sea  when  the  abstain- 
ing therefrom  may  have  an  injurious  effect  on  other  property  of 
more  importance,  or  may  possibly  be  dangerous  to  life.  The 
destruction  of  shipping  property  at  sea,  for  other  than  war  pur- 
poses, would  be  carried  out  as  a  rule  under  the  direction  of 
Government,  or  by  persons  in  the  employment  of  Government, 
who  might  consider  such  destruction  to  come  within  the  sphere  of 
their  discretion  and  duty.  It  is  a  question,  therefore,  which 
nearly  concerns  the  naval  officer  in  all  maritime  coimtries,  but 
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mofil  nearly,  and  most  largely,  the  English  naval  oflker,  from  the 
gjceater  numbeis  of  his  class  and  the  &equenqr  of  his  opportonities. 
"  Let  me  speak  then  as  an  ordinary  English  naval  officer,  Hadrly  re- 
pEcesenting  his  fdlows,  and  let  me  say  how,  without  special  instruc* 
tion,  we  should  regard  the  subject  In  the  first  idace,  our  universal 
bdief  and  feeling  is,  that  we  are  a  body  established  specially  for 
the  protection  of  property  at  sea.  We  feel  ourselves  called  on  to 
respond  generally  to  any  reasonable  demand  on  our  services  which 
tends  towards  that  end.  The  merchant  ship  in  distress,  or  in 
danger  of  any  kind,  has  a  prima  fade  claim  on  our  good  offices, 
and  these  will  always  be  rendered  where  our  action  would  not 
interfere  with  the  rights  of  legitimate  salvorss  The  Royal  Naval 
salvor  will  not  generally  offer  his  services  where  the  ship  in  trouble 
can  obtain  assistance  by  paying  for  it  To  do  so  would  be,  in  our 
qxnion,  acting  in  restraint  of  trade.  But  where  Royal  Naval 
assistance  is  alone  available,  we  generally  offer  it  freely,  and  few 
naval  officers  have  not  acted  as  salvors  in  some  case  or  another,  on 
the  general  principle  that  the  safety  of  shipping  property  at  sea  is 
one  of  the  principal  objects  for  which  a  modem  navy  exists.  The 
first  thought,  therefore,  which  comes  into  the  naval  mind  on 
observing  shipping  i^operty  at  sea  in  danger  of  any  kind,  is  its 
salvage.  And  this  being  so,  it  is  exceedingly  unlikely  that  steps 
tending  to  destruction  would  be  taken  until  it  was  quite  certain 
that  there  was  no  reasonable  hope  of  recovering  the  wreck  for  its 
owners.  There  is  in  the  maritime  world  a  Intimate  and  well- 
founded  fear  of  the  dangers  arising  to  navigation  from  the  existence 
of  derelicts  in  the  open  sea.  It  is  not  within  my  knowledge — 
which  on  this  point  is  limited — that  there  is  record  of  any  ships 
having  been  destroyed  by  running  into  a  derelict  at  sea ;  but  it  is 
quite  possible  that  this  may  have  been  the  fate  of  many  of  the 
*  missing'  ships,  of  which  nothing  is  ever  heard. 

"  The  Admiralty  and  the  officers  of  the  Navy  are  not  prime 
movers  in  this  question  of  ridding  the  sea  of  these  dangers  to 
navigation.  The  Foreign  Office,  acting  on  information  received 
from  abroad,  the  Board  of  Trade,  the  Trinity  House,  and  the 
Committee  of  Lloyd's  are  generally  the  prime  movers  in  England, 
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and  except  under  special  request  or  special  pressure,  the  Admi- 
ralty would  naturally  confine  itself  to  issuing  a  ^Notice  to 
Mariners/  stating  the  position  of  a  derelict  when  last  seen,  and 
the  probable  direction  and  speed  of  its  '  drift '  owing  to  the 
current  But  the  Admiralty  is  often  moved  by  Lloyd's  to  take 
steps  for  the  destruction  of  floating  wreck  as  dangerous  to  navi- 
gation. As  a  rule,  it  attends  to  these  requisitions,  and  generally 
takes  some  action  upon  them ;  but  it  does  not  wholly  admit  that 
the  removal  of  dangerous  wreck  is  properly  part  of  its  duty.  It 
occasionally  acts  when  it  is  represented  that  private  enterprise 
has  either  abandoned  the  task,  or  does  not  propose  to  under- 
take it.  The  Trinity  House,  I  believe,  takes  a  similar  view  of  its 
duty. 

'*  Perhaps  a  few  notes  of  what  has  actually  been  done  by 
the  Admiralty  may  set  this  part  of  the  question  in  a  clear  light. 
And  here  I  wish  to  express  my  acknowledgments  to  the  Lords 
of  the  Admiralty  for  the  kind  way  in  which  they  have  perautted 
me  to  use  their  records.  In  December,  1872,  a  Hamburg  nmil 
steamer  brought  word  to  the  Naval  Commander-in-Chief  at 
Devonport  that  she  had  passed  a  waterlogged  derelict  in  the 
track  of  ships  making  for  the  St.  George's  Channel  This  was 
a  distinct  danger  to  navigation,  and  the  Commander-in-Chief  pro- 
posed to  send  the  '  Immortality,'  not  to  destroy  the  derelict,  but,  if 
possible,  to  bring  her  in.  The  Admiralty  approved,  and  informed 
Lloyd's.  In  May,  1874,  the  Receiver  of  Wreck  at  Bridgwater 
reported  to  the  Board  of  Trade  that  wreckage  considered  dangerous 
to  navigation  had  been  seen  six  miles  to  the  N.N.K  of  Bishop's 
Rock.  As  some  ten  days  elapsed  before  this  news  reached  the 
Admiralty,  nothing  was  done,  as  it  was  considered  that  the  wreck- 
age must  have  drifted  out  of  the  way  into  Cardigan  Bay,  Lloyd's 
was  informed.  Here  I  may  say  that  the  Admiralty  invariably 
inform  Lloyd's  of  every  piece  of  intelligence  which  reaches  it,  and 
may  seem  of  importance  to  underwriters,  and  especially  of  all  cir- 
cumstances connected  with  wreck  and  derelict  shipping  property 
met  at  sea.  In  September,  1877,  the  Trinity  House  wrote  to  the 
Board  of  Trade,  pointing  out  that  the  wreck  of  the  *  Forest,' 
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which   had   been   destroyed    by  collision^  was  afloat    near  the 
Sbamhles  and  was  a  danger  to  navigation ;  and  suggested  that  the 
Adnuxaity  should   be  asked  to  destroy  it  with  torpedoes.     The 
Board  of  Trade  wrote  to  the  Admiralty,  that  as  the  owners  of  the 
*  Forest '  were  in  Nova  Scotia,  the  danger  to  navigation  could  not 
be  sofiered  to  remain  until  they  had  been  communicated  with. 
The  Admiralty  was  asked  then  if  the  wreck  could  not  be  towed  to 
a  place  of  safety,  she  might  be  destroyed    As  it  was  ascertained 
that  the  Steam  Tug  Company  had  abandoned  their  attempts  to  tow 
the  wreck,  the  Admiralty  ordered  its  destruction.    In  May,  1879, 
a  man^f-war  reported  a  derelict  bottom  up  off  the  Start,  and  there* 
ibie  a  danger  to  navigation.     The  Admiralty  at  once  communi- 
cated with   Lloyd's,  who  found  themselves  unable  to  give  any 
directions,  because  the  vessel  was  not  insured  at  Lloyd's.     Four 
fishing  smacks  had  hold  of  the  wreck,  but  naturally  could  do 
nothing  with  her.    The  Admiralty,  however,  sent  a  steamer  from 
Devonport  to  tow  the  wreck  to  the  nearest  port,  and  she  actually 
was  got  close  in  to  Brixham,  but  there  all  further  attempts  to 
tow  her  failed.     In  May,  1880,  the  Board  of  Trade  notified  to  the 
Admiralty  the  existence  of  a  derelict  off  the  Azores.  The  Admiralty 
obtained  a  statement  of  her  exact  position  and  probably  issued  a 
notice  to  mariners.     In  October,   1880,  a  man-of-war  passing 
Gibraltar  outward-bound  reported  by  signal  havbg  passed  a  water- 
logged derelict  off  the  northern  coast  of  Portugal    This  being  re- 
ported  to  the  Admiralty,  they  informed  Lloyds,  but  took  no 
further  acdon,  unless  perhaps  issuing  a  notice  to  mariners.     In 
December,  1880,  the  'Cjmosure,'   timber  ship,   being  reported 
derelict  320  miles  west  of  Cape  Clear,  the  Admiralty  informed 
Lloyd's,  the  Trinity  House,  and  the  '  Shippbg  Gazette,*  and  also 
issued  a  notice  to  mariners,  but  took  no  further  action.     In 
November,  1886,  Lloyd's  reported  to  the  Admiralty  that  there  was 
a  large  ship  bottom  up  16  miles  W.S.W.  of  the  Cardigan  lightship, 
and  asked  that  she  might  be  removed  as  a  danger  to  navigation. 
The  Admiralty  sent  a  steamer  frem  Milford,  which  failed  to  find 
an  intact  ship,  but  met  loose  wreckage  which  was  supposed  to  be 
all  that  remained  of  the  derelict 
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"These  instances  are  sufficient  to  show  that  the  Admiralty 
are  not  at  all  ready  to  employ  their  destructive  powers  on 
shipping  property  at  sea.  They  properly  reserve  their  freedom 
to  act,  or  abstain  from  acting ;  but  if  they  take  action  at  all,  it  is 
in  the  direction  of  salving  in  the  first  instance,  and  the  removal 
of  a  danger  to  navigation  by  destruction  is  not  undertaken  if  a 
reasonable  hope  of  success  in  salving  exists.  As  the  Admiralty  in 
these  cases  takes  Lloyd's  into  its  confidence,,  the  general  interests 
of  property  at  sea  are  unlikely  to  be  neglected.  No  special  in- 
structions are  as  yet  issued  to  naval  officers  as  to  their  treatment 
of  derelicts.  Captains  are  therefore  lefb  to  follow  the  dictates  of 
their  judgment  in  such  cases,  and  I  believe  it  will  be  seen  that 
each  particular  case  stands  upon  its  merits,  action  being  governed 
by  the  general  principles  I  have  already  enunciated 

"  It  must  be  remembered  that,  though  the  Admiralty  and  the 
captains  of  H.M.'s  ships  recognise  a  general  duty  lying  upon 
them  for  the  protection  of  property  at  sea,  neither  can  accept 
the  proposition  that  this  duty  extends  to  any  particular  case* 
Her  Majest/s  ships  have  nearly  always  duties  to  perform  which 
are  concerned  only  indirectly  in  the  preservation  of  property 
at  sea.  They  are  always  under  orders  of  some  sort,  often 
so  stringent  as  not  to  permit  of  turning  aside,  on  a  mere 
question  of  shipping  property,  no  matter  how  valuable  it  may 
be,  or  how  great  its  danger.  When  life  is  involved,  I  know  of 
no  rule  or  law  which  would  not  justify  the  naval  officer  in  delay- 
ing, or  even  diverting,  his  voyage  to  save  it  But  this  is  not 
the  case  with  property.  Here  a  balance  must  always  be  struck 
in  the  captain's  mind  between  the  stringency  of  his  orders,  the 
probable  effect  on  the  objects  of  his  voyage  of  delay  or  diversion, 
and  the  value  of  the  property,  its  danger,  and  the  chances  of 
saving  it  Every  case  is  therefore  dealt  with  freely  on  its  merits, 
and  if  I  give  some  instances  of  the  free  action  of  the  captains  of 
H.M.'s  ships,  as  I  have  already  done  of  that  of  the  Admiralty,  a 
more  satisfiaictory  view  of  the  state  of  the  case  will  be  obtained. 

"In  December,  1871,  H.M.S.  'Occano'met  a  derelict  in  the 
Straits  of  Malacca ;  she  delayed  her  voyage  and  towed  the  vessel 
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into  Penang  in  safety.  In  February,  1872,  H.M.S.  •  Immortality/ 
being  then  on  her  voyage  from  Plymouth  to  Bermuda,  fell  in  with 
the  derelict  brig  •  Zuleika,'  300  miles  west  of  the  coast  of  Portugal. 
This  ship  was  sunk  as  a  danger  to  navigation,  and  Lloyd's  was 
informed  of  the  fact.  In  June,  1874,  H.M.S.  *  Amethyst,*  on  her 
voyage  from  Plymouth  to  Madeira,  met  a  waterlogged  derelict  of 
about  1,000  tons,  100  miles  north  of  Cape  Finisterre.  Efforts 
were  made  without  success  to  ascertain  the  ship's  name.  The 
'  Amethyst '  simply  reported  what  she  had  seen,  which  was  again 
reported  to  Lloyd's.  In  October,  1874,  the  royal  yacht  'Os- 
borne '  passed  a  vessel  bottom  up  off  the  Skaw.  She  merely 
reported  her  as  a  danger  to  navigation.  In  August,  1876,  H.M  S. 
*  Wye '  on  passage  out  to  Gibraltar  met  a  derelict  70  miles  S.  W. 
of  Vigo.  She  was  leaking  but  not  waterlogged,  and  her  crew  were 
m  another  vessel  near  at  hand  The  *  Wye '  sent  a  party  to  keep 
her  afloat  with  her  pumps,  took  her  crew  on  board,  took  the  vessel 
in  tow  and  left  her  in  safety  at  Vigo.  In  June,  1877,  the  royal 
yacht  *  Osborne'  on  her  homeward  voyage  from  the  Mediter- 
ranean met  a  waterlogged  derelict  150  miles  south  of  Ushant 
She  recognised  her  as  a  danger  to  navigation,  but  found  she  could 
neither  tow  her  nor  sink  her,  and  so  was  obliged  to  content  herself 
with  reporting  her.  In  May,  1877,  H.M.S.  'Sirius'  on  her  home- 
ward voyage  from  Lagos  met  a  waterlogged,  gutted,  and  dis- 
masted derelict  in  the  North  Atlantic.  Considering  her  a  danger 
to  navigation,  and  there  being  no  prospect  of  recovering  her,  she 
was  blown  in  two  by  a  torpedo,  but  could  not  be  sunL  In 
September,  1877,  H.M.S.  'Porcupine'  met  a  derelict  sloop  water- 
logged in  the  Channel  She  pumped  her  out  and  brought  her  in 
safety  to  Newhaven.  In  November,  1877,  H.M.S.  'Valiant' 
picked  up  a  dismasted  barque  derelict  off  the  north  coast  of 
Ireland,  and  towed  her  in  safety  to  Moville.  In  November,  1878, 
H.M.  troopship  'Orontes,'  on  her  voyage  from  Jamaica  to 
Bennuda,  made  great  efforts  to  tow  a  derelict  fomid  at  sea,  but 
failing,  she  left  her,  and  reported  the  existence  of  this  danger  to 
narigation.  In  May,  1879,  H.M.  troopship  'Jumna'  reported 
passing  a  derelict  off  the  Start,  bottom  up.    The  Admiralty  sent 
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help  to  secure  this  ship,  as  I  have  akeady  mentioned,  but  the 

*  Jumna*  herself  did  nothing  further.  In  June,  1879,  H.M. 
troopship  '  Euphrates '  met  a  derelict  timber  ship,  with  mainmast 
alone  standing,  between  Madeira  and  the  Canary  Islands.  She 
sent  a  boat  and  examined  her,  but  took  no  steps  beyond  making  a 
report  on  her  arrival  at  Durban  in  NataL  In  October,  1870, 
H.M.  troopship  'Serapis'  passed  a  waterlogged  derelict  off  the 
coast  of  Portugal,  and  reported  the  fact  by  signal  in  passing  the 
Rock  of  Gibraltar.  In  August,  1880,  Lord  Alcester,  then  Sir 
Beauchamp  Seymour,  cruising  with  his  squadron  in  the  Mediter- 
ranean, met  a  derelict  with  8  feet  of  water  in  her  hold  He 
detached  one  of  his  ships  to  pump  her  out  and  tow  her  into 

'Palermo,  where  she  arrived  in  safety.  In  December,  1881,  H.M.S. 

*  Lapwing '  met  a  derelict  barque  near  the  Azores.  The  '  Lap- 
wing '  was  under  sail  on  her  homeward  voyage,  and  she  got  steam 
up  to  close  and  examine  the  derelict  Found  her  to  be  a  water- 
logged timber  ship ;  but,  having  neither  the  means  of  recovering 
nor  of  destroying  her,  she  proceeded  on  her  voyage.  In  October^ 
1882,  H.M.S.  *  Foam  *  in  the  West  Indies  met  a  wreck  which 
was  a  danger  to  navigation,  which  she  was  unable  to  either  secure 
or  destroy.  She  reported  her  at  Jamaica,  and  the  commodore 
there  published  a  notice  to  warn  shipping  of  the  danger.  Id 
October,  1884,  H.M.S.  *  Canada,'  on  her  voyage  to  Bermuda, 
met  a  derelict  which  was  a  danger  to  navigation.  She  secured  the 
vessel  and  towed  her  to  within  41  miles  of  Bermuda.  The  hawsers 
there  broke,  and  she  was  unable  to  take  her  further.  But  going 
on  to  Bermuda,  she  procured  the  necessary  materials,  found  the 
derelict  again,  and  brought  her  safely  in.  These  instances,  which 
I  have  given  just  as  I  found  them,  show  what  I  have  already 
stated,  that  each  case  of  derelict  property  met  with  at  sea  has  been 
treated  on  its  merits.  That  the  first  point  considered  is  the 
possible  recovery  of  the  property ;  the  next,  whether  it  is  a  danger 
to  navigation  ;  and  the  last,  whether  the  danger  is  so  pressing  as 
to  call  for  destructive  action,  and  possible  delay  on  the  part  of  the 
manof-war. 

*'  I  have  said  already  that  up  to  the  present  time  no  special 
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inslnictions  have  been  issued  to  the  officers  of  her  Majesty's 
Navy ;  but  the  subject  has  been  quite  recently  before  their 
Lordslups  of  the  Admiralty ;  and  they  have,  with  great  courtesy, 
not  only  given  me  permission  to  search  the  records  for  the  cases 
1  have  given  you,  but  have  communicated  to  me  the  text  of  an 
order  they  are  about  to  issue  on  the  subject  It  runs  thus : — 
'Should  any  of  her  Majesty's  ships  fall  in  with  any  water- 
logged vessel  abandoned  at  sea,  and  constituting  a  danger  to 
navigation,  the  same  should  be  examined ;  and  unless  it  appears 
that  the  cargo  is  composed  of  such  large  balks  of  timber  as  to  be 
of  themselves  a  danger  if  released  to  float,  or  unless  the  position 
of  the  wreck  is  such  as  to  make  it  probable  that  she  may  be 
presently  towed  into  port,  every  effort  should  be  made  to  sink  or 
otherwise  destroy  her/  I  think  that  this  order  embodies  not  only 
the  common  sense  of  the  question,  but  the  usual  practice.  It 
may  be  observed  that  it  refers  wholly  to  '  waterlogged '  derelicts, 
which  are  distinctly  dangers  to  navigation,  and  that  still  destruc- 
tion ought  not  to  be  resolved  on  if  there  is  any  likelihood  of  the 
derelict  being  secured  either  by  the  ship  first  discovering  her  or 
by  any  other.  I  think  it  also  bears  out  what  I  have  ventured  to 
think  is  the  traditional  view  that  the  ordinary  naval  officer  takes 
of  his  duty,  namely,  that  he  is,  except  towards  an  enemy's  pro- 
perty in  war,  concerned  primarily  in  securing  the  safety  of  ship- 
ping property  at  sea.  I  think,  also,  that  upon  what  has  been  said 
we  may  frame  our  answer  to  the  question  put  in  my  title,  namely, 
that  it  is  only  justifiable  to  destroy  shipping  property  at  sea  when, 
as  it  stands,  it  constitutes  an  evident  danger  to  navigation, 
removable  in  no  other  way." 

Dr.  Wendt  said,  that  the  thanks  of  the  meeting,  and  of  all  who 
were  interested  in  shipping,  were  due  to  Admiral  Colomb  for 
bringing  forward  this  subject.  It  was  most  important  that  there 
should  be  some  fixed  rule  with  regard  to  the  destruction  of 
derelicts,  for  whilst  the  vessels  of  Her  Majesty's  Navy  were,  no 
doubt,  very  careful  not  to  destroy  property  that  might  well  be 
salved,  the  same  care  was  not  always  exercised  by  the  captains  of 
merchant  vessels.     He  proceeded  to  give  several  instances  of  the 
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way  in  which  derelicts  of  great  value  had  been  unjustifiably 
destroyed  by  merchant  captains.  He  wished  to  move  the  adoption, 
as  a  resolution,  of  the  answer  which  Admiral  Colomb  had  given 
to  the  question  forming  the  title  of  his  paper,  and  accordingly 
proposed :  "  That,  in  the  opinion  of  this  Conference,  it  is  only 
justifiable  to  destroy  shipping  property  at  sea  when  it  constitutes 
an  evident  danger  to  navigation,  removable  in  no  other  way." 

Mr.  George  Brown  (Glasgow),  as  representing  the  Glasgow 
Shipowners*  Association,  considered  the  destruction  of  derelicts 
by  merchant  ships  necessary  and  very  desirable.  He  said  that 
there  were  in  the  Atlantic  more  derelicts  than  icebergs,  and  that 
more  vessels  were  destroyed  by  the  former  than  by  the  latter. 
Men-of-war  were  few  and  generally  confined  to  the  neighbourhood 
of  our  coasts,  but  many  of  the  steamers  belonging  to  our  great 
transatlantic  lines  met  the  derelicts  all  over  the  ocean.  He 
considered  that  the  master  of  every  merchant  vessel  which  met 
with  a  derelict  should  be  held  justified  in  destroying  it  by  fire  or 
otherwise,  if  he  thought  it  a  danger  to  navigation. 


Capture  of  Private  Property  at  Sea  in  time  of  War — Question  of 
Procedure. 

Mr.  John  Glover  (London)  agreed  with  the  last  speaker,  but 
went  even  fiirther,  as  he  held  that  such  master  should  not  only 
be  justified  in  destroying,  but  should  be  bound  to  destroy  a 
dangerous  derelict.  He  thought,  however,  that  the  title  of  the 
paper  which  had  been  read  to  them  entitled  him  to  speak  on  the 
much  wider  subject,  how  far  private  property  might  be  destroyed 
at  sea  in  time  of  war.  On  that  question,  he  held  that  the  present 
practice  was  an  outrage  on  civilisation.  He  wished  to  ask  the 
Chairman  whether  he  would  be  justified  in  going  into  this  ques- 
tion, as  he  had  been  led,  by  the  title  of  the  paper,  to  suppose  that 
this  was  the  subject  for  discussion,  and  was  much  disappointed  at 
finding  that  the  paper  was  restricted  to  a  much  narrower  one. 

The  Hon.  D.  D.  Field  fully  agreed  with  Mr.  Glover  on  the 


(    8?    ) 

broader  question,  and  thought  that  it  would  properly  fall  within 
the  scope  of  the  debate  this  afternoon. 

The  Chairman  (Sir  Trayers  Twiss)  ruled  that  the  question  raised 
by  Mr.  Glover  could  not  properly  be  discussed  in  connection 
with  Admiral  Colomb's  paper,  but  that  it  would  be  competent  to 
any  member  to  introduce  the  subject  at  a  future  sitting  of  the 
Conference,  on  giving  proper  notice. 

The  Hon.  General  Secretary  hoped  that  the  subject  referred 
to  by  Mr.  Glover,  on  which  an  interesting  discussion  had 
already  taken  place  at  the  Antwerp  Conference  of  the  Associa- 
tion, would  again  be  brought  forward  on  some  suitable  occasion. 

The  Attorney-General  (Sir  Richard  E,  Webster,  M.P.)  sup- 
ported the  Chairman's  ruling,  as  he  thought  the  disci»sion  on  a 
paper  should  be  confined  to  the  subject  treated  of  in  the  paper, 
and  that  the  other  question  ought  not  to  be  discussed  without 
notice,  as  it  had  not  been  dealt  with  in  the  paper,  though  he  hoped 
that  it  would  be  brought  forward  at  the  Conference  in  a  regular 
manner. 

The  HoiL  David  Dudley  Field  accordmgly  gave  notice  that 
at  the  aftemoon*s  sitting,  after  the  debate  on  International 
Arbitration,  he  would  introduce  the  subject  of  the  Capture  of 
Private  Property  at  Sea  in  time  of  War. 

DestntOion  of  Derelicts  at  Sea — Resutfud  Debate, 

The  discussion  on  the  subject  of  derelicts  was  then  resumed, 
and  Dr.  Wendt  consented  to  modify  his  resolution  as  follows : — 

*'  That,  in  the  opinion  of  this  meeting,  derelict  private  property 
at  sea  ought  only  to  be  destroyed  where  there  is  an 
evident  danger  to  navigation,  and  the  vessel  is  unlikely 
to  be  salved." 

The  resolution  having  been  seconded. 

Professor  Baldwin  (New  Haven,  Conn.,  U.S.A.)  said,  that,  in 
his  opinion,  there  was  an  intimate  connection  between  the  present 
question  and  that  which  had  been  previously  discussed,  with 
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regard  to  the  rights  and  duties  of  Maritime  States  with  regard  to 
the  adjacent  seas.  He  thought  the  question  under  discussion 
was  worthy  of  further  consideration  before  any  conclusion  was 
arrived  at,  and  that  it  might  well  be  referred  for  that  purpose  to 
the  Committee  which  was  to  be  appointed  under  the  previous 
resolution.  He  moved  as  an  amendment :  ^'  That  the  valuable 
paper  of  Admiral  Colomb  be  referred  to  the  Committee  to  be 
raised  under  the  resolution  last  passed,  to  inquire  and  report, 
so  far  as  they  deem  it  practicable,  their  conclusions  as  to  the 
right  and  regulation  of  the  destruction  of  derelicts  at  sea,  whether 
by  men-of-war  or  merchantmen,  when  such  derelicts  constitute  a 
danger  to  navigation." 

Mr.  W.  Griffith  (London)  seconded  the  amendment 

The  Hon,  Judge  Peabody  (New  York)  thought  the  terms  of 
Admiral  Colomb's  proposal  limited  too  strictly  the  right  to 
destroy  derelicts. 

Mr.  John  Glover  took  the  same  view.  He  also  thought  that 
the  Conference  should  express  its  thanks  to  the  British  Admiralty 
for  their  efforts  in  the  interests  of  commerce,  of  which  Admiral 
Colomb  had  given  the  meeting  so  interesting  an  account  He 
wished  to  move  as  an  amendment:  *'That  the  thanks  of  the 
Conference  be  tendered  to  the  Admiralty  for  the  order  they 
propose  to  issue  respecting  the  destruction  of  derelicts  at  sea ; 
and  that  the  public  interest  would  be  furthered  by  the  discretion 
of  the  naval  officer  being  less  fettered  than  in  the  proposed 
order." 

The  Chairman,  however,  ruled  that  the  amendment  of  Professor 
Baldwin,  to  refer  the  subject  to  a  Committee,  must  first  be  put  to 
the  meeting,  and  this  was  accordingly  done,  with  the  result  that 
the  amendment  was  carried  by  five  votes  against  two.  Dr.  Wendt's 
resolution  having  thus  been  negatived, 

Mr.  Glover  thought  the  Conference  should  not  pass  from  the 
subject  without,  at  least,  expressing  its  thanks  to  the  Admiralty, 
and  he  accordingly  moved  the  following  resolution  : — 
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*'  This  Conference  thanks  the  Admiralty  for  having  decided  to 
issue  instructions  to  British  men-of-war  with  regard  to 
the  destruction  of  derelicts  causing  danger  to  navigation, 
but  is  of  opinion  that  the  terms  of  the  proposed  instruc- 
tions  are  unnecessarily  restricted." 
Mr.  Freeland  (Chichester)  having  seconded  the  resolution,  it 

was  put  to  the  meeting,  and  carried  by  a  large  majority,  only  one 

voting  against  it 

It  being  too  late  to  proceed  with  the  remaining  subject  on  the 
programme,  "The  Obligation  of  Treaties  in  relation  to  the 
Concert  of  Nations,"  the  Conference  adjourned. 

Tuesday  Afternoon. 

The  Conference  re^assembled  at  a  p.m.,  under  the  presidency 
of  the  Hon.  David  Dudley  Field,  of  New  York,  a  former 
President  of  the  Association. 

Intematumal  Arbitration. 

Mr.  Henry  Richard,  M.P.  (London),  read  the  following 
paper,  entitled — 

"  Further  Progress  of  International  Arbitration, 

"When  this  Association  was  founded  at  Brussels  in  1873, 
among  the  resolutions  passed  was  one  moved  by  Mr.  Thomas 
Webster,  and  unanimously  adopted,  to  the  effect,  that  while  the 
different  national  committees  which  it  was  proposed  to  establish 
would  be  competent  to  deal  with  the  question  of  International 
Law,  public  and  private,  in  which  the  respective  nationaUties  may 
be  interested,  '  the  principal  object,  nevertheless,  to  be  kept  in 
view  is  to  be  arbitration  as  a  means  of  settlement  of  all  differences 
between  nations.'  It  is,  therefore,  in  strict  harmony  with  the 
primaiy  object  of  the  Association,  that  prominence  should  be 
given  to  the  question  which  stands  foremost  in  the  order  of  to- 
day's proceedings.  •  But  there  are  special  reasons  arising  out  of 
the  present  condition  of  Europe  why  this  subject  should  be  pressed 
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with  more  than  ordinary  urgency  upon  the  attention  of  this  Con- 
ference. Cicero  says  that,  *  there  are  two  kinds  of  contention, 
one  by  reasoning,  the  other  by  force ;  the  former  is  proper  to 
men,  the  latter  to  brutes.'  Unhappily,  the  great  nations,  or  let 
us  rather  say  the  great  governments  of  the  civilised  world,  have, 
as  a  matter  of  general  policy,  preferred  to  rely  upon  the  latter 
mode  of  contention  in  deciding  their  differences  with  each  other, 
that  which  is  proper  to  brutes  rather  than  to  men.  They  place 
their  reliance  upon  force  for  the  maintenance  of  their  existence 
and  independence  ?  As  the  necessary  consequence  of  this  they 
are  driven  into  a  course  of  reciprocal  rivalry  in  armaments,  to 
which  there  is  no  measure  or  limit  And  hence  the  deplorable 
and  humiliating  spectacle  presented  at  this  moment  by  what  calls 
itself  Christian  Europe. 

"  Accorduig  to  the  sUtistics  of  the  *  Statesman's  Year  Book,'  for 
1887,  the  number  of  men  in  the  armies  of  Europe  on  the  peace 
footing  is  3,041,054;  on  the  war  footing,  10,576,508.  The 
annual  cost  by  direct  taxation  on  the  people  is  ;^i58,428,74o. 
But  this  forms  only  a  small  part  of  the  actual  cost,  for  besides  the 
figures  mentioned  which  constitute  merely  the  war  budgets  of  the 
nations,  we  have  to  take  into  account  the  enormous  loss  to 
society  by  the  withdrawal  of  so  many  able-bodied  men,  in  whole 
or  in  part,  from  the  occupations  of  productive  industry,  together 
with  the  prodigious  capital  invested  in  all  warlike  preparations  and 
appliances,  and  which  is  absolutely  unproductive.  According  to 
careful  estimates  made  by  competent  statisticians,  the  total  cost 
in  all  ways  of  European  armaments  cannot  amount  to  less  than 
;^5oo,ooo,ooo.  One  necessary  result  of  the  expenditure  on  wars 
and  preparations  for  war  is  the  steady  growth  of  national  debts. 
We  are  told  by  M.  Neymarck,  the  eminent  statistician,  that  the 
aggregate  national  debts  of  Europe,  by  far  the  larger  proportion 
of  which  has  been  contracted  for  war  purposes,  amounts  at 
the  present  time  to  ;^4,68o,ooo,ooo,  on  which  an  armual  interest 
is  paid  of  ;^2 13,640,000.  And  what  is  still  more  alarming  is 
the  fact  that  these  debts  are  constantly  on  the  increase.  In 
1 866  the  sum  of  the  European    debts  was  ;^2,64o^oo,ooo, 
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and  the  interest  jf  97,510,000,  so  that  in  twenty  years  the  debts 
have  had  an  additioD  of  ;^a,o4o,ooo,ooo,  and  tlie  interest  has 
much  more  than  doubled. 

"It  is  impossible  adequately  to  measure  the  evil  consequences 
of  this  system.  For,  apart  from  its  appalling  costliness,  which 
crushes  the  people  to  the  earth  by  taxation,  and  begets  among 
them  sullen  discontent,  most  dangerous  to  goremments,  and  the 
oppiessiTe  burden  of  general  military  service,  which  is,  in  fiict, 
a  species  of  universal  slavery,  its  indirect  influences  are,  if 
possible,  still  more  disastrous.  It  envenoms  the  heart  of  nations 
with  mutual  suspicion,  jealousy,  anld  hatred.  It  diverts  the 
resources  of  science  and  art  from  the  service  of  humanity  to  the 
service  of  barbarism,  he  being  the  most  highly  honoured  and  the 
most  amply  rewarded  who  discovers  any  agent,  or  invents  any 
machine,  more  deadly  and  destructive  against  human  life  and 
property  than  anything  previously  devised.  Far  from  giving  to 
nations  the  sense  of  security  which  is  sometimes  alleged  in 
justification  of  the  system,  it  keeps  Europe  in  a  state  of  perpetual 
panic,  as  if  in  daily  and  nightly  apprehension  of  an  earthquake, 
the  mischievous  effects  of  which  on  commerce,  industry,  and 
enterprise  it  is  difficult  to  exaggerate. 

**  Is  it  not  possible  to  bring  the  human  reason  to  bear  upon  this 
system  of  folly  and  mutual  ruin?  Obvioudy  the  best  remedy  for 
the  evil  would  be  the  permanent  substitution  of  some  other 
method  than  that  of  '  violence  and  sword  law '  (to  use  Milton's 
phrase),  in  the  decision  of  international  differences.  And  why 
should  not  statesmen,  jurists,  and  philanthropists  bend  their 
energies  to  the  discovery  and  adoption  of  such  means.  The 
history  of  the  past  abounds  with  instances  to  show  that  not  only 
is  that. possible,  but  that  it  is  the  natural  law  of  civilisation. 
Through  all  the  conflict  and  confusion  of  the  past  there  may  be 
traced  a  powerful  and  prevailing  tendency  on  the  part  of  man- 
kind to  unite  and  mass  themselves  in  larger  social  aggregates 
under  protection  of  a  common  policy,  based  on  submission  to 
the  authority  of  a  common  law.  There  is  not  a  country  in 
Europe  at  this  moment  which  did  not  at  one  time  consist  of  a 
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number  of  races  the  most  dissimilar  in  their  origin,  religion,  and 
government,  and  who  lived  in  a  condition  of  more  constant  and 
deadly  feud  with  each  other  than  exists  now  between  the  most 
hostile  of  European  nations.  Gradually  all  these  conflicting 
elements  have  been  fused  into  one  community  who  are  subject  to 
the  same  jurisdiction. 

*'  It  is  curious  to  observe  how  difficult  it  is  to  persuade  men 
that  it  is  possible  to  dispense  with  the  bloody  arbitrament  of  the 
sword  in  the  settlement  of  international  disputes;  and  yet  it  is 
an  unquestionable  fact  that  numerous,  far  too  numerous,  as  wars 
have  been  within  the  last  tentury,  the  cases  in  which  differences 
have  been  adjusted  by  some  form  of  reference  or  arbitration, 
have  been  still  more  numerous.  Many  may,  perhaps,  be  startled 
by  this  allegation.  The  reason  is  this,  that  war  is  loud,  glaring, 
conspicuous,  and  forces  itself  on  the  attention  of  mankind. 
'  Every  battle  of  the  warrior  is  with  confused  noise,  and  garments 
rolled  in  blood;'  whereas  the  other  mode  of  disposing  of 
differences  by  reason,  evidence,  and  argument,  may  be,  and  often 
is,  transacted  quietly  and  silently,  without  eyer  coming  to  the 
general  knowledge  of  the  world  There  are,  I  believe,  at  least 
forty  well-authenticated  cases  of  that  nature  within  the  present 
century. 

'^At  the  Conference  of  this  Association,  held  at  Cologne,  in 
1 88 1,  I  read  a  paper  on  the  'Recent  Progress  of  International 
Arbitration,'  in  which,  going  no  further  back  than  the  year  1873, 
and  not  including  the  '  Alabama '  settlement  by  the  Tribunal  of 
Geneva,  I  was  enabled  to  enumerate,  within  those  eight  years, 
no  fewer  than  a  dozen  instances  of  successful  Arbitration.  In  the 
Conference  at  Milan,  in  1883, 1  called  attention  to  a  variety  of 
facts  and  incidents,  tending  to  show  how  the  idea  of  Arbitration 
was  gradually  working  its  way  even  into  the  minds  of  statesmen, 
and  obtaining  increasing  recognition  in  the  proceedings  of  Govern- 
ments and  nations.  I  ask  permission  to  resume  a  similar  historical 
recital  from  that  time  to  this. 

"  I  will  begin  with  one  or  two  minor  matters,  but  with  this 
preliminary  remark,  in  answer  to  the  common  objection,  that  it 
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is  only  the  sinall  discords  of  natioqs  that  can  be  settled  in  the  way 
we  propose,  that  oone  of  the  discords  that  have  been  settled  by 
Arbitration  can  be  smaller  or  more  trivial  than  those  which  have 
often  led  to  prolonged  and  destructive  wars.  Let  me  first 
mcndon  the  case  of  a  difference  between  Holland  and  the 
Republic  of  St  Domingo,  arising  out  of  the  setaure  by  the 
Oommican  authorities  of  a  Dutch  vessel  the  *  Havana  Pacset» 
This  was  an  act  Ukely  to  beget  a  good  deal  of  bad  blood  between 
the  two  countries ;  but  they  agreed  to  refer  the  matter  to  Arbitra- 
tion, and  they  chose  as  Arbitrator  M.  Gr^vy,  President  of  the 
French  Republic,  and  it  was,  of  course,  summarily  settled. 

"  Another  mmor  case  I  will  cite  in  the  language  of  one  of  our 
journals: — 

'*'One  of  the  tnniUesome  Colonial  questions,  which  keep  cropping  up 
between  En^^d  mad  Germany,  has  been  disposed  of,  and  that  in  the  most 
titisfsctoiy  manner  possible.  This  is  the  dispute  about  the  hmd  claims  of 
certain  German  subjects  in  Fiji  After  embroiling  the  diplomatists,  and  dis- 
turbmg  the  sood  relations  of  the  two  countries  for  several  years,  the  claims 
in  question  were,  this  spring,  referred  to  two  Commissioners,  one  German 
and  one  English,  to  settle  between  them.  The  English  Commissioner  received 
his  instmctions  on  March  3rd,  and  by  April  15  he  and  his  German  colleague 
had,  it  appears,  come  to  a  completely  amicable  and  satisfactory  settlement* 

"  A  third  instance  is  supplied  in  the  case  of  a  dispute  between 
Spain  and  the  United  States.  It  related  to  the  seizure  and  sale 
of  an  American  ship,  in  the  Spanish  port  of  Manilla,  on  an 
allied  charge  of  smuggling.  It  was  a  small  matter,  certainly, 
but  it  was  big  enough  to  create  a  considerable  amount  of  ill- 
feeling  between  the  two  Governments,  as  we  find  that  it  had  been 
twice  referred  to  in  Presidents'  Messages ;  but  by  mutual  consent 
it  was  referred  to  the  adjudication  of  Baron  Blanc,  the  Italian 
Minister  at  Washington,  and  immediately  disposed  of. 

^  I  now  pass  to  a  question  of  a  somewhat  graver  character. 
You  are  aware  that  there  was  unhappily  a  war,  lasting  for  many 
years,  between  Chili  and  Peru,  in  the  course  of  which — and  such 
complications  are  also  among  the  inevitable  evils  of  war — certain 
subjects  of  England,  France,  and  Italy  had  sustained,  or  alleged 
they  had  sustained,  divers  wrongs  and  damages  at  the  hand  of  the 


(    96    ) 

former  power.  It  was  a  long  and  lingering  complaint,  extending 
over  several  years;  but  at  the  beginning  of  1884  there  appeared 
in  the  public  journals  the  following  announcement : — 

••  •  Her  Majesty's  Government  and  the  Governments  of  France  and  Italy 
having  claims  against  Chiti  for  damages  incurred  by  their  subjects  during  the 
late  war  between  Chili  and  Pern,  it  was  settled  between  Chili  and  each  of 
the  above  countries,  to  submit  these  claims  to  a  Committee  of  Arbitration^ 
composed  of  a  member  from  each  of  the  two  countries^  and  a  third  member 
to  be  appointed  by  the  Emperor  of  Brazil.  His  Majesty  has  appointed,  for 
all  the  three  Committees,  His  Excellency  F.  Lopes  Netto,  Brazilian  Minister 
to  the  United  States^  an  eminent  lawyer,  and  for  many  years  a  member  of 
the  Brazilian  legislature.' 

^  And  on  the  8th  of  April,  1884,  there  appeared  in  the  London 
Gazette  the  text  of  the  Treaty  of  Arbitration  between  Her 
Majesty  the  Queen  and  the  President  of  the  Chilian  Republic 
And  later  on  we  had  a  careful  and  elaborate  code  of  R^;ulations 
drawn  by  M.  Lopes  Netto  for  the  proceedings  of  the  Italo-Chilian 
Court  of  Arbitration.  There  can  be  no  doubt  that  the  whole  of 
these  tangled  and  irritating  claims  will  be  disposed  of  as  fully  and 
satisfactorily  as  the  Mixed  Commission,  consisting  of  Mr.  Russell 
Gumey,  Mr.  James  Eraser,  and  Count  Corti,  disposed  of  similar 
questions  between  England  and  the  United  States  under  the 
Treaty  of  Washington. 

''  The  next  case  I  have  to  call  your  attention  to  is  a  question  which 
arose  between  England  and  Russia  respecting  the  Penjdeh  boundary 
in  Central  Asia.  The  excitement  and  agitation  to  which  that  gave 
rise  are  still  fresh  in  the  memory  of  many  of  us,  nor  can  there  be 
a  doubt  that  there  was  a  moment  of  a  perilous  and  critical 
character  in  the  relations  of  the  two  countries.  The  immediate 
point  in  dispute  related  to  the  interpretation  of  an  agreement 
entered  into  between  the  two  Cabinets  with  regard  to  advancing 
or  attacking  on  one  side  or  the  other.  For  a  time  there  was  a 
great  deal  of  heat  and  passion,  aggravated,  as  unhappily  is  so 
often  the  case,  by  the  violence  of  some  portion  of  the  press  on 
both  sides.  But  timely  attention  was  called  to  the  fact  that 
England  and  Russia  were  both  parties  to  the  Protocol  of  Paris, 
which  provided  that  when  aoy  serious  misunderstanding  arose 
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between  any  of  the  signatory  Powersi  recourte  should  be  had  to 
iHe  good  offices  of  a  friendly  Power.  Acting  on  this  engagement, 
om  Government  proposed  to  the  Russian  Government  to  '  refer 
the  difference  to  the  sovereign  of  a  friendly  State,  with  a  view  to 
the  setdement  of  the  matter  in  a  mode  consistent  with  the  honour 
of  both  States.'  This  overture  was  accepted,  and  all  the  difficulty 
which  beset  the  question,  and  all  the  vehemeuce  of  feeling  to 
which  it  had  given  rise,  disappeared  as  if  by  enchantment.  We 
believe  the  reference  never  actually  took  place.  It  was  not 
necessaiy.  The  mere  consciousness  of  the  fact  that  the  matter 
had  been  withdrawn  from  the  province  of  prejudice  and  passion 
to  that  of  reason  and  law  sufficed  to  allay  the  fever  of  excitement 
on  both  sides  which  was  the  only  real  source  of  danger,  and  the 
quarrel  died  a  natural  death. 

''I  come  now  to  another  remarkable  case  which  attracted  a 
good  deal  of  attention  at  the  time.  A  difference  which  threatened 
to  become  very  serious  arose  between  Germany  and  Spain, 
respecting  the  Caroline  Islands.  After  a  considerable  amount  of 
angxy  feeling  had  been  provoked,  and  some  menacing  language 
had  been  used  on  both  sides,  Prince  Bismarck  proposed  to  refer 
the  point  in  dispute  to  the  mediation  of  Pope  Leo  XIII.,  who 
soon  found  an  adequate  solution,  and  the  difficulty  at  once  dis- 
appeared. Never  did  a  minister  of  Christ  fulfil  a  nobler  function, 
or  one  more  worthy  of  his  character  and  calling,  than  His  Holiness 
did  on  that  occasion. 

"  And  in  this  connection,  permit  me  to  remind  you  of  this 
striking  fact,  publicly  attested  by  one  of  our  own  statesmen,  that 
in  the  decade  between  1870  and  1880,  after  the  success  of  the 
'Alabama'  Arbitration  had  borne  fruit,  there  were  no  fewer  than 
seven  cases  in  which  disputes  between  the  United  Kingdom  and 
foreign  Powers  were  referred  to  Arbitration. 

**  1  turn  now  to  another  class  of  facts,  not  referring  to  particular 
arbitrations,  but  pointing  in  a  still  more  significant  way  to  a 
growing  conviction  in  favour  of  providing  some  effectual  means  of 
disposing  of  differences  between  States  by  some  more  rational 
means  than  an  appeal  to  the  sword. 

H 
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-  **  And  first  let  me  mention  a  fact  of  great  importance,  to  which 
my  attention  was  first  called  by  my  honoured  fiiend,  the  distin- 
guished chairman  of  the  Executive  Council  of  this  Association,  Sir 
Travers  Twiss.  You  are  aware  that  two  years  ago  a  Conference 
was  held  at  Berlin,  consisting  of  the  accredited  representatives 
of  fifteen  States,  to  determine  the  government,  institutions,  and 
relations  of  a  vast  territory  on  the  Congo.  I  cannot  better  explain 
what  took  place  than  by  citing  a  few  sentences  from  the  letter 
which  Sir  Travers  Twiss  was  kind  enough  to  write  to  me  on  the 
occasion  :— 

'"It  may  be  interesting  to  yon  to  know  that  the  Conference  of  Berlin  has 
formally  countenanced  a  resort  to  arbitration  for  the  settlement  of  disputes 
within  the  Congo  territories.  I  have  only  become  aware  of  it  recently,  as  it 
was  only  settled  in  the  last  meeting  after  the  '*  Association  Internationale  " 
had  been  recognised  as  a  State.  There  had  been  adopted,  some  time  earlier, 
a  clause  under  which  the  Signatory  Powers  had  engaged  themselves  to  have 
recourse  to  the  mediation  of  one  or  more  friendly  Powers  in  case  of  any  dispute 
within  the  limits  of  the  Congo  territories.  This  was  a  step  in  advance  of  the 
Congress  of  Paris  of  1856,  in  which  the  Signatory  Powers  undertook  to  have 
recourse  to  the  " good  offices"  of  a  friendly  Power  before  going  to  war.  In 
the  last  meeting  of  the  Conference  they  added  to  the  paragraph  respecting 
mediation  :  *'  Pour  le  m^me  cas  les  mdmes  Puissances  se  r^rvent  le  recours 
&cultatif  ii  la  proc^ure  de  I'arbitrage."  This  clause  is  printed  only  in  the 
last  large  letter  version  of  '*  L'Acte  G6i6ral,"  so  that  the  majority  of  persons 
who  have  earlier  versions  of  the  *'  General  Act  **  will  probably  be  unaware  of 
the  addition.  This  is  a  step  forwards,  both  as  regards  "  mediation,"  which 
is  a  matter  of  direct  engagement,  and  arbitration,  which  is  suggested  as  a 
coune  to  which  the  Powers  in  such  a  case  may  be  disposed  to  have  recourse.' 

*'  I  must  next  revert  for  a  moment  to  a  significant  movement  in 
South  America,  to  which  I  referred  in  my  paper  at  Milan.  I 
mean  the  Treaty  of  Arbitration  entered  into  between  the  Republic 
of  the  United  States  of  Columbia  and  that  of  Honduras.  Nothing 
is  more  common  now  than  to  have  an  arbitral  clause  inserted  in 
treaties,  agreeing  to  refer  any  difference  that  may  arise  in  regard 
to  the  specific  matter  dealt  with  in  those  particular  treaties  to 
Arbitration.  But  general  treaties  of  Arbitration,  binding  two 
countries  beforehand  to  submit  every  kind  of  dispute  that  may 
arise  between  them  to  this  method  of  settlement,  are  far  mor« 
rare.  In  1861,  a  treaty  was  formed  between  the  Kingdom  of 
Italy  and  the  Republic  of  Venezuela  with  the  following  clause: 


(    99    ) 

"  'In  order  to  avoid  thegr^at  cakmityof  wir,  the  oontisctiiig  paitict  Agree 
that  if  snythii^  should  nnhapptly  anse  to  compromise  their  relatioiis  of  matnsl 
frienddiip,  tibey  shall  not  have  recourse  to  the  sinister  use  of  arms  without 
fint  submitting  the  question  in  dispute  to  the  judgment  of  a  friendly  and 
naitral  nation,  whose  decision  shall  be  held  obligatory  in  regard  to  it.' 

'*  But  SO  &r  as  I  know,  the  Treaty  between  the  United  Sutes  of 
Cdumbfa  and  Honduras  is  the  first  expressly  formed  for  the  one 
object  of  binding  the  two  parties  to  terminate  eveiy  kind  of 
difierence  that  may  arise  between  them  to  Arbitration.  This  is 
the  first  clause : — 

*'*  Article  L— The  Republic  of  Honduraa  and  the  United  States  of 
Colomhia,  hereby  enter  into  a  perpetual  obligation  to  submit  to  Arbitration, 
whenever  they  cannot  be  arranged  by  their  ordinary  diplomacy,  the  differences 
and  difficulties  of  every  kind  which  may  henceforth  arise  between  the  two 
Batkms,  in  spite  of  the  earnest  and  constant  desire  of  their  respective  Govern- 
t  to  obviate  such.' 


'*  A  subsequent  clause  expresses  their  intention  to  do  all  they 
can  to  make  the  other  American  nations  unite  in  a  similar  contract, 
so  'that  this  mode  of  settlement  may  become  a  prindple  of 
general  American  law.' 

"  Happily  we  can  trace  this  movement  still  further  on,  for  it 
has  been  taken  up,  on  a  laiger  scale,  by  the  United  States.  I 
speak  in  the  presence  of  the  veteran  champion  of  our  cause, 
Mr.  Dudley  Field,  who  will  correct  my  errors  and  supply  my 
deficiencies  in  speaking  of  his  country.  But  not  long  ago  I  read 
this  announcement : — 

^*A  Bill  has  passed  the  Senate  of  the  United  States,  for  a  Congress  of 
American  autonomous  nations,  to  be  held  at  Washington,  to  devise  means  to 
create  an  International  Supreme  Court  for  the  Americans,  which  may  aa 
effectually  stop  war  in  America  as  the  Supreme  Court  does  between  the  States 
of  the 'Union.  The  Bill  for  this  purpose  was  passed  unanimously  by  the 
Senate  of  the  United  States.  •  •  .  A  similar  Bill  passed  last  term  through 
the  Coomiittee  on  Foreign  Relations  of  the  House  of  Representatives.  •  .  • 
This  Bill  has  been  accepted  by  the  House,  and  is  now  on  the  calendar, 
avaittng  its  turn  for  consideration.* 

**  How  the  matter  now  stands  Mr.  Field  will  probably  inform 
OS.  This  scheme,  as  I  understand  it,  points  to  the  creation  of  a 
Sopieme  International  Court  for  all  the  American  nations.  It  is 
impossible  to  exaggerate  the  importance  of  such  a  project  as  that, 

u  a 
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should  it  happily  reach  consummatioD.  Chancellor  Kent,  the 
illustrious  American  jurist,  referring  to  the  Supreme  Court  of  the 
Federation  in  that  country,  thus  speaks  of  it  with  just  patriotic 
pride : — 

**  *  I  cannot  conceive  of  anything  more  grand  and  imposing  in  the  whole 
administration  of  human  justice  than  the  spectacle  of  the  Supreme  Conrt  sitting 
in  solemn  judgment  upon  the  conflicting  claims  of  the  national  and  State 
Sovereignties,  tranquillising  all  jealous  and  angry  passions,  and  binding 
together  this  great  Confederacy  of  States  in  perfect  harmony  by  the  ability, 
the  moderation,  and  the  equity  of  its  decisions.' 

*'  But  surely  still  more  imposing  and  august  would  be  a  Judicial 
Institution,  embracing  within  its  jurisdiction  the  whole  of  the 
American  Continent. 

*'  But  I  wish  now  to  call  attention  to  another  movement,  which 
I  hope  is  assuming  important  proportions.  I  have  already  alluded 
to  a  treaty  of  Arbitration  between  two  American  Republics,  which 
binds  the  signatory  parties  beforehand  to  refer  all  matters  of 
dispute,  of  whatever  kind,  that  may  arise  between  them,  to  peace- 
ful adjudication.  Now,  why  should  not  such  a  treaty  have  been 
entered  into  between  Great  Britain  and  the  United  States  ?  Six 
years  ago,  acting  on  behalf  of  the  friends  of  Peace  in  this  country, 
I  opened  a  considerable  correspondence  with  a  number  of  in- 
fluential gentlemen,  on  the  other  side  of  the  Atlantic,  on  this 
subject  Perhaps  I  may  be  permitted  to  read  a  sentence  or  two 
from  one  of  the  letters  I  wrote  on  that  occasion. 

"  *  Some  of  the  friends  of  Peace  in  this  country,  encouraged  by  the  recent 
remarkable  display  of  fnendly  national  feeling  on  both  sides  of  the  Atlantic, 
are  of  opinion  that  the  present  is  a  favonrable  moment  for  approaching  the  two 
Governments,  with  a  view  to  suggest  their  entering  into  a  general  treaty  of 
Arbitration,  agreeing  to  refer  any  difference  that  may  arise  between  them 
hereafter  to  this  method  of  settlement.  If  Great  Britain  and  the  United  States 
could  be  brought  to  take  such  a  step,  it  would  be  of  incalculable  value,  as  an 
example  and  precedent  .  .  .  Perhaps  your  statesmen,  unfettered  by  the  old 
traditions  of  European  diplomacy,  are  more  free  to  attempt  such  an  innovation 
than  ours.  I  feel  certain  that,  if  such  a  proposal  were  to  come  from  your 
side,  a  great  body  of  influential  opinion  would  be  brought  to  bear  on  this  side 
to  urge  its  acceptance  by  our  Government.' 

''Nothing  could  be  more  friendly  and  encouraging  than  the 
responses  we  received  to  this  overture,  and   steps  have  been 
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squally  taken,  in  divers  directions,  to  give  effect  to  the 
tion.  We  understand  that,  at  the  present  time,  there  are  more 
than  one  proposal  to  that  effect  before  Congress,  while  various 
measures  axe  taken  out  of  doors  to  enlist  public  opinion  in  its 
fiivoiir.  Among  these  may  be  mentioned  a  special  Conference, 
called  by  the  Society  of  Friends,  to  meet  at  Richmond,  Indiana, 
in  September  next,  to  which  several  gentlemen  have  been  deputed 
by  the  same  body  in  this  country.  I  have  great  pleasure  in  adding 
that,  through  the  efforts  of  Mr.  W.  K  Cremer,  M.P.,  the  able  and 
inde£sttigable  Secretary  of  the  Workmen's  Peace  Association,  a 
Memorial  to  the  President  and  Congress  of  the  United  States, 
respectfully  supporting  this  proposal,  has  been  prepared  and 
signed  by  126  members  of  the  British  Parliament,  to  which  it  is 
expected  that  a  considerable  number  of  signatures  will  be  added 
before  it  is  sent  It  would  be  a  great  triumph  for  civilisation  if 
the  two  great  branches  of  the  Anglo-Saxon  family  should  thus 
enter  into  a  solemn  agreement  to  refer  whatever  differences  may 
hereafter  arise  between  them  to  the  decision  of  reason  and  justice, 
and  never  again  to  shed  one  drop  of  brother's  blood." 

The  Hon,  Judge  Peabody  (New  York),  proposed  the  following 
resolution  :  **  That  this  Association  has  heard  with  much  satisfac- 
tion the  Paper  of  Mr.  Heniy  Richard  on  the  progress  of  Inter- 
national Arbitration,  and  reiterates  its  declarations  of  former  years 
in  favour  of  the  substitution  of  arbitrament  for  war  in  international 
disputes." 

Professor  Leone  Levi  (London),  said : — 

Some  hesitancy  has  been  expressed  at  the  introduction  of  the 
subject  of  International  Arbitration  before  this  Association  ;  but  I 
do  not  know  that  this  Association  has,  at  any  time,  decided  to 
confine  its  attention  to  private  International  Law,  and  ot  public 
International  Law  the  means  for  avoiding  war  torm  ceicainly  a 
most  important  part  What  is  International  Law  but  the  ethics 
of  international  relations,  and  these  international  relations  need 
the  teaching  of  International  Law.  I  consider  the  principal  func- 
tion of  International  Law  to  be,  so  to  define  the  rights  and  duties 
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ef  States,  that  disputes  as  to  what  States  are  or  are  not  entitled  to 
may  be  avoided,  and  so  to  impress  upon  States  the  character  of 
war,  that  when  disputes  do  occur,  States  will  endeavour  to  settle 
them  in  any  other  manner  rather  than  war.  The  principal  causes 
of  war  are,  I  apprehend,  but  few  in  number ;  they  are  rivalry  of 
States  in  the  extension  of  territory  and  of  political  influence ; 
troubles  arising  from  the  disorganisation  of  weak  States,  and  dis- 
putes on  matters  relating  to  commerce  and  finance.  There  is 
not  a  nation  now  who  would  not  be  prepared,  at  once,  to  disclaim 
any  desire  to  take  an  inch  of  territory  belonging  to  another  State, 
and  yet  cases  of  disputed  claims  on  territories  are  by  no  means 
rare.  The  danger  arising  from  the  disorganisation  of  weak  States 
is  great,  from  the  chance  it  affords  to  neighbouring  States  to  take  for 
themselves  coveted  territories.  Disputes  involving  money  com- 
pensation are  very  irritating.  What  is  necessary  to  remember  in 
all  such  cases  is  that,  important  as  any  such  matters  may  possibly 
be,  and  important  as  the  maintenance  of  rights  really  is,  infinitely 
more  important  it  is  to  avoid  war,  so  great  is  the  magnitude  of 
the  peril  involved  in  it  Whatever,  moreover,  be  the  provoca- 
tion, International  Law,  and  every  consideration  of  religion  and 
morals,  urge  nations  to  try  every  other  method  before  resorting  to 
the  highest  trial  of  right,  the  sad  arbitrament  of  the  sword.  But 
that  counsels  of  peace  may  prevail,  there  must  be  a  strong  public 
opinion  in  its  favour.  Depend  upon  it,  it  is  public  opinion  that 
governs  the  action  of  the  State.  And  if  we  can  do  something 
to  arrest  the  downward  course  of  negotiations  in  time,  before 
passion  is  raised,  and  while  reason  still  prevails,  we  shall  do  the 
best  thing  to  prevent  the  occurrence  of  war.  It  is  this  that  made 
me  suggest  the  establishment  of  some  Council  of  International 
Arbitration  which  shall  speedily  take  hold  of  the  dispute  and  lead 
it  to  peaceful  issues.  But  there  is  anotlier  operating  cause  which 
leads  to  war,  and  that  is  the  enormous  armaments  kept  up  by  the 
leading  powers.  If  we  take  only  six  States  of  Europe — viz..  Great 
Britain,  France,  Russia,  Germany,  Austria-Hungary,  and  Italy — 
these  now  maintain  collectively  an  army  of  some  3,000,000  men, 
jnind  you,  on  what  is  called  a  **  peace  footing,"  the  numbers  being 
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doubled  or  trebled  when  on  a  <' war  fbotuig."    Look  at  the  cost 
The  nuiitaxy  and  naval  expenditure  of  these  six  States,  for  one 
^rcai,  acnoimted,  in  iS86,  to  not  less  than  ^^150,000,000 ;  and  if 
you  calculate  the  loss  of  useful  labour  of  all  these  3,000,000  men» 
positivdy  the  flower  of  European  manhood,  at  the  moderate  sum 
of  ^50  each,  we  have  another  ;^i  50,000,000,  making  in  all 
j^joo  000,000  taken  out  of  the  resources  of  the  people,  im- 
poverishing them,  and,  in  fact,  ruining  the  States  by  imposts  and 
boidens  of  all  kinds. 
The  £u:ts  respecting  each  State  arb  as  follows : — 

Aemijes  of  ths  Leading  Powxrs  in  Europe. 


- 

Number  ofMen 

ofMniUryAse, 

•0-40. 

Number  of 
Army. 

Percent 
iaarmi. 

Toul  Militvy     '!;,^!* 

Anstna-Hiuigarf 
Frmaoe    .     .     . 
GeriDany       .     . 
Great  Britain     . 
Italy.     .     .     . 
Russia     .     .     . 

5,700,000 
5,700,000 
7,000,000 
5,200,000 
4,400.000 
12,700,000 

268,000 
523,000 
427,000 
220,000 
240,000 
890.000 

45 
90 
6*1 

3'7 
5*4 
7-0 

I 
9,000,000 
56,000,000 
21,500,090 
39,000,000 
13,600,000 
37,000,000 

61 
43 

40,700,000 

2,919,000* 

7-1 

156,100,000 

33 

Assuming  that  an  average  of  15  per  cent  of  the  entire  popu- 
lation consist  of  men  of  the  militaiy  age  of  between  twenty  and 
forty,  about  one  per  cent  of  the  entire  number  are  taken  for  the 
military  service*  The  militaiy  and  naval  expenditure  constitutes, 
in  round  numbers,  about  a  third  of  the  whole  expenditure*  In  the 
offensive  and  defensive  forces,  the  navies  form  an  important 
element,  and  these  are  otherwise  distributed  than  the  armies 
are.  The  proportion  of  the  military  expenditure  in  Germany  ap- 
pears larger  than  it  is,  for  the  above  is  only  in  proportion  to  the 
Imperial  expenditure. 

*  It  will  be  seen  that  this  total  is  incorrect,  but  Professor  Levi  having 
unhappily  been  disabled  by  illness  from  correcting  the  fignres,  we  reprint 
them  as  presented  by  him  to  the  Conference,  not  feeling  sore  in  what  part  of 
the  statement  the  error  has  arisen. — Hon.  Gen,  See, 
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This  is  of  itself  an  evil  of  the  greatest  magnitude,  all  the  more 
that  it  seems  to  have  no  limits,  because  we  find  the  armaments 
growing  yearly  bigger,  whilst  they  leave  each  State  relatively  to 
the  others  precisely  as  it  was  before.  Is  there  no  means  of  lessen- 
!ng  this  sad  waste,  or  closing,  or  narrowing,  as  much  as  we  can, 
this  hole,  by  which  so  much  hard-won  wealth  is  constantly  leakir^ 
out  ?  It  is  to  this  end  that  we  appeal  to  public  opinion,  whether 
it  would  not  be  infinitely  better  to  leave  any  dispute  to  the  decision 
of  arbitrators.  Any  dispute  ?  I  will  not  argue  at  present,  whether 
there  are  not  questions  that  States  will  hesitate  leaving  in  any 
doubt  whatever.  At  any  rate,  I  may  safely  say  that  the  great 
majority  of  disputes  may  be  safely  so  left  in  the  hands  of  just  and 
wise  men  to  settle.  And  that,  if  so  left,  the  subject-matter  will  be 
settled  in  accordance  with  what  is  right,  and  quite  regardless  of 
the  size  or  power  of  the  States  in  dispute.  Arbitration  has  been 
resorted  to  a  hundred  times,  and  with  the  happiest  effect  Let 
this  be  henceforth  the  ordinary,  instead  of  the  occasional,  mode  of 
settling  international  disputes.  Let  public  opinion  sanction  it,  and 
the  whole  world,  I  am  persuaded,  will  be  the  gainer  by  its  adoption. 
Gentlemen,  I  am  by  no  means  an  enthusiast  If  I  am  in  favour 
of  International  Arbitration,  it  is  because  I  believe  that  it  is,  on 
the  whole,  the  likeliest  means  to  improve  a  position  of  affairs 
perilous  in  the  extreme.  Europe  needs  peace.  Commerce  needs 
peace.  The  working  classes  need  peace.  The  people  cannot 
afibrd  to  have  their  industries  shattered,  and  torrents  of  blood  shed, 
for  interests,  at  the  best,  purely  theoretical  Business  is  bad 
enough.  Let  us  remove  one  cause  at  work,  worse  than  any  other 
source  of  disquiet  and  want  of  confidence,  the  perpetual  fear  of 
the  breaking  out  of  war. 

M.  FRfiD^Ric  Passy  (Paris),  seconded  the  resolution. 

He  pointed  out,  in  the  first  place,  that  in  international  disputes, 
just  as  in  the  differences  which  occur  in  private  life,  friendly 
solutions  are  in  reality  the  general  rule,  whilst  the  recourse  to  force 
is  the  exception.  Secondly,  that  of  late  years  especially,  notwith- 
standing the  ever  precarious  condition  of  international  relations, 
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tbe  reconise  to  mediation  and  to  arbitration  had  become  more  and 
more  frequent,  and  was  more  and  more  accepted  in  fiurt,  though 
not  ahrays  avowed  by  the  Powers.  Thus,  not  only  had  disputes 
of  the  most  serious  character,  such  as  those  which  had  arisen 
between  Great  Britain  and  Russia,  and  between  Germany  and 
Spain,  been  made  the  subject  of  formal  reference  in  order  to  a 
friendly  compromise,  but  other  difficulties,  not  perhaps  less 
serionsly  threatening  the  peace  of  the  world  had  been  settled, 
without  any  formal  arbitration,  by  a  sort  of  tacit  arbitration,  or  the 
quiet  pressure  of  European  opinion.  Thus  it  had  happened  that, 
notwithstanding  so  many  events  which  might  have  produced  an 
explosion,  war  had  not  arisen  out  of  the  dispute  between  Turkey 
and  Greece,  nor,  up  to  the  present  time,  at  least,  out  of  the 
Bolgaiian  question ;  nor  even  out  of  the  grave  incidents,  whichi 
in  the  course  of  the  present  year,  had  seemed  likely  to  rekindle 
war  between  France  and  Germany.  For  his  own  part,  he  thought, 
in  spite  of  many  appearances  as  well  as  many  opinions  to 
the  contrary,  that  alike  the  wisdom  and  prudence  of  the 
Governments  had  contributed  largely  to  this  result ;  and  that  on 
neither  side  was  there  any  disposition  to  rush  into  adventures  of 
which  none  could  foresee  the  issues,  but  of  which  the  disastrous 
consequences  for  both  conquerors  and  conquered  were  certain. 
But  he  also  believed  that  there  had  been  a  pressure,  none  the  less 
effective  because  it  was  cautiously  applied,  on  the  part  of  the 
European  powers  in  general,  to  prevent  conflagrations  from  the 
effects  of  which  none  could  hope  co  be  exempt,  so  that  in  reality 
it  was  Europe  which  interposed,  because  the  safety  of  Europe  was 
engaged.  He  had  some  reason  to  believe  that  governments  were 
beginning  to  realize  these  truths,  and  he  supported  this  opinion 
by  referring  to  some  words  of  M.  de  Freycinet  in  replying  to  him- 
self with  regard  to  the  Turco-Greek  dispute,  that  he  agreed  with 
him  (M.  Passv),  and  he  had  no  doubt  with  every  member  of  the 
Chamber,  in  thinking  that  it  was  desirable  to  substitute  the  voice 
of  justice,  of  reason,  and  of  humanity,  for  the  brutal  voice  of  the 
cannon.  He  might  also  refer  to  a  more  recent  occasion  when, 
having^  on  behalf  of  the  French  Society  of  the  Friends  of  Peace, 
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at  the  time  of  the  Anglo-Russian  dispute,  addressed  letters  to  the* 
different  governments  of  Europe,  he  received  from  several  of  the 
embassies,  not  merely  simple  acknowledgments,  but  letters  of 
evident  sympathy ;  and  some  days  later,  by  order  of  the  govern- 
ments they  represented,  special  letters  of  thanks.  From  all  these 
fsLCts  he  thought  he  might  deduce  the  conclusion  that,  in  spite  of 
all,  progress  is  being  made,  and  that,  perhaps  the  arrival  of  an  era 
of  international  justice  is  not  so  distant  as  some  other  signs  would 
dispose  one  to  think. 

Dr.  Pankhurst  (Manchester),  supported  the  resolution. 

Sir  Joseph  W.  Pease,  Bart.,  M.P.  (London),  in  supporting  the 
resolutions,  said  he  thought  there  were  signs  that  men  were  be- 
ginning to  look  forward  to  the  time  when  they  should  trust,  not  to 
the  power  of  armed  hosts,  but  to  the  power  of  reason,  for  the 
settlement  of  disputes.  Arbitration  had  now  become  almost 
universal  as  a  means  of  settling  disputes  between  employers  and 
working  men  in  the  great  industries  of  England ;  and  the  sufferings 
and  bad  feeling  formerly  caused  by  strikes,  were  now  things  of  the 
past  This  had  greatly  disposed  the  working  men  of  the  North  of 
England  in  favour  of  the  application  of  the  same  principle  to 
disputes  between  nations ;  and  there  was  now  a  strong  and  grow- 
ing conviction  amongst  them  on  the  subject  He  had  frequently 
had  to  act  as  arbitrator  in  such  disputes ;  and  in  one  case 
he  had  had  a  remarkable  illustration  of  the  moral  influence  of 
arbitration,  even  when  it  was  not  for  the  moment  successful. 
Having  been  appointed  as  arbitrator  to  decide  the  rate  of  wages, 
he  gave  a  decision  with  which  the  men  were  dissatisfied,  and  they 
accordingly  struck  against  the  reduction  which  he  had  awarded. 
But  they  met  with  no  sympathy  from  their  fellow-workmen  in 
other  trades,  it  being  considered  dishonourable  on  their  part  not 
to  accept  the  award,  and  in  about  a  fortnight  the  strike  came  to  an 
end.  At  the  end  of  the  period  for  which  his  award  had  been  given, 
when  a  fresh  decision  had  to  be  arrived  at,  the  very  men  who  had 
before  struck  against  his  decision  nominated  him  as  arbitrator  on 
their  behalf,  and  this  time  th^  award  was  readily  accepted. 
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Sir  Richard  E.  Wibstkr,  M.P.,  Attorney-General  for  Ertgland, 
heartilj  congratulated  the  Conference  on  having  had  the  Of^i^ 
timity  of  listening  to  such  a  clear  statement  of  important  principles 
^  were  contained  in  Mr.  Richard's  paper,  which  was  specially 
valuable  as  a  compilation  of  hcta  only  to  be  discovered  by  much 
research  in  the  newspapers  and  official  documents  through  which 
they  were  scattered.     He  would  suggest  that  the  principles  which 
Mr.  Richard  had  advocated  must  so  strongly  recommend  them 
seives  to  the  minds  of  thinking  men,  that  there  was  a  danger  of 
their  stopping  at  the  enunciation  of  them,  and  going  no  farther. 
It  was  therefore  most  desirable  that  those  who  have  the  cause  of 
peace  at  heart,  and  who  were  promoting  it,  whether  on  the  plat- 
form or  by  the  pen,  should  devote  their  attention  to  the  practical 
canying  out,  from  an  international  point  of  view,  of  the  principles 
contained  in  the  paper;  There  were  certain  international  questions 
which  the  general  feeling  of  every  civilised  nation — ^and  he  was 
speaking  throughout  of  civilised  nations  only,  for  he  did  not  think 
that  arbitration  could  possibly  be  applied  except  amongst  the 
civilised  nations — was  in  £iivour  of  submitting  to  arbitration.  Such 
a  question  was  that  which  was  at  present  the  subject  of  negotia- 
tion between  the  United  States  and  Canada,  with  regard  to  the 
Fisheries  on  the  Canadian  coast.    A  very  little  pressure  of  public 
opinion  in  fzvouT  of  arbitration  would  prevent  such  a  question  as 
this  from  becoming  a  matter  from  which  war  could  arise.     Then 
there  was  the  question  of  boundaries,  which  had  often  been  a 
source  of  great  irritation,  and  had  been  the  occasion  of  many 
small  wars  some  hundred  or  hundred  and  fifty  years  ago.  Breaches 
of  treaty,  again,  gave  rise  to  a  very  large  class  of  disputes  which 
might  all  be  settled  by  arbitration.     In  these  cases,  tbey  would  be 
able  to  put  the  thing  in  a  concrete  shape.     If  we  desired  to  pro- 
mote civilisation  and  good  commercial  relations,  no  such  matters 
as  international  copyright  should  form  the  subject  of  disputes 
between  countries,  but  should  be  arranged  by  conventions.    He 
trusted  that  this  Association  might  be  able  to  start  anew  from  the 
'present  time,  and  that  in  the  course  of  the  next  ten  or  fifteen 
years  they  might  make  a  distinct  advance  by  getting  .the  principle 
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of  arbitration  recognised  in  many  of  the  questions  which  divided 
the  civilised  nations  of  the  world 

Sir  Wilfred  Lawson^  Bart,  M.P.,  expressed  his  sense  of  their 
indebtedness  to  his  friend  Mr.  Richard — ^he  might  call  him 
'*  General "  Richard,  for  he  was  the  acknowledged  leader  in  this 
great  cause — for  his  able  paper,  and  for  the  way  in  which  he  had 
shown  up  the  false  glory  which  seemed  always  to  surround  the 
topic  of  war.  He  was  also  very  glad  to  meet  with  the  Attorney- 
General,  and  to  hear  his  admirable  speech — in  the  House  of 
Commons  they  sat  upon  opposite  sides,  and  no  doubt  thought 
very  hardly  of  each  other ;  but  that  was  at  night,  and  it  was  much 
better  to  come  out  into  the  daylight  and  find  out  that  they 
cordially  agreed  on  this  point,  the  policy  of  settling  disputes  by 
arbitration  instead  of  by  the  sword.  It  was  to  him  very  sad  and 
very  shocking,  that  in  this  Jubilee  year  of  Her  Majesty's  reign 
the  glorification  of  force  and  the  delight  in  huge  armaments  should 
be  as  great,  out  of  doors,  as  it  was  fifty  years  ago.  There  was 
nothing  that  delighted  people  more  than  to  see  great  masses  of 
armed  men  blowing  trumpets,  waving  flags,  walking  up  and  down, 
and  making  fools  of  themselves.  Then  last  Saturday  everybody 
went  to  see  the  Naval  Review,  and  the  nobility,  gentry,  and 
clergy  were  immensely  pleased  at  the  great  engines  of  destruction 
there  collected  together,  as  though  it  were  the  most  delightful 
sight  they  could  see.  In  speaking  of  the  question  of  the  establish- 
ment of  peace  and  goodwill  between  nations,  he  must  always 
allude  to  the  senseless,  ridiculous,  and  useless  proverb,  which  every 
old  woman  talked  about,  and  which  every  statesman  seemed  to 
feel  that  he  must  learn  from  the  old  woman,  that  if  they  wished 
for  peace  they  must  prepare  for  war.  This  was  the  greatest 
rubbish  that  was  ever  foisted  upon  the  people.  His  friend  Mr. 
Richard  and  he  knew  what  impostors  the  military  men  were.  He 
asked  the  Attorney-General  if  there  could  be  anything  worse  than 
a  **  colonels'  night "  in  the  House  of  Commons.  They  had  to  sit 
there  from  half^past  four  in  the  afternoon  till  half-past  two  the 
next  morning  while  6ne  colonel  after  another  got  up — sometimes 
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varied  by  a  general,  who  was  worse  perhaps  than  the  colonel — ami 
told  them  that  everything  was  gomg  to  the  dogs,  and  this  when 
we  had  been  spending  millions  a  year  on  the  forces.  He  believed 
that  if  they  were  given  a  hundred  millions  a  year  they  would  still 
declare  that  the  nation  had  no  defence.  And  they  honestly 
believed  what  they  said,  poor  fellows.  Last  year  there  was  a 
scheme  to  make  a  tunnel  twenty  yards  wide,  or  something  of  that 
sort,  under  the  Channel  from  France  or  Germany,  and  imme- 
diately all  the  colonels  got  up  and  said  that  if  the  tunnel  were 
made  we  should  stand  in  fear  of  invasion,  and  might  wake  up  one 
morning  and  find  ourselves  dead  men,  like  the  Assyrians.  He 
should  have  thought  that  these  old  women  with  broomsticks  would 
be  able  to  keep  the  mouth  of  the  tunnel.  When  the  people  began 
to  think  they  would  understand,  and  when  they  understood  they 
would  make  short  work  of  th^se  military  humbugs  who  inflicted 
soch  misery  upon  them. 

Don  Artcro  de  Marcoartu  (Madrid)  expressed  his  full 
agreement  with  the  resolution.  He  said  that  his  first  words 
should  be  those  of  gratitude  for  the  privilege  of  being  again  per- 
mitted to  take  part  in  such  a  discussion,  for  he  might  remind 
them  that  he  had  been  one  of  the  founders  of  the  Association. 
In  its  eariy  days  they  were  few  in  number.  Amongst  the  earliest 
members  was  the  illustrious  Mazzini,  who  upheld  the  principle  of 
arbitration,  not  only  when  in  England,  but  in  his  own  country 
also.  The  speaker  was  decidedly  of  opinion  that  in  every  Inter* 
national  Treaty  of  Commerce  there  should  be  a  clause  providing 
for  the  settlement  of  disputes  by  arbitration. 

Mr.  David  Maclaren  (London)  dwelt  upon  the  efficacy  of 
arbitration  in  international  disputes,  as  shown  by  the  settlement 
at  Geneva  of  the  differences  between  England  and  America  with 
regard  to  the  Alabama.  But  he  thought  the  Court  which  it  had 
been  proposed  to  establish  for  the  settlement  of  international 
differences  should  be  more  than  a  Court  for  the  solution  of  ethical 
questions,  it  should  have  some  means  of  enforcing  its  decisions ; 
and  he  wished  to  know.how  this  was  proposed  to  be  done.    There 
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was  a  growing  strength  x>(  public  opinion  in  favour  of  the  principle 
of  arbitration. 

Mr.  Hodgson  Pratt  (London)  asked  whether,  after  the  passing 
of  this  resolution,  it  would  be  open  to  any  member  to  introduce 
a  definite  proposition  on  this  subject.  He  thought  it  would  be 
very  much  to  be  regretted  if  the  Conference  did  not  affirm  some 
definite  resolution. 

The  Chairman  intimated  that  it  would  be  in  order  to  propose 
a  further  resolution  on  the  subject,  after  that  which  was  before 
the  meeting  had  been  disposed  oL 

Mr.  W.  Cremer,  M.P.,  desired  to  say  a  few  words  before 
leaving  for  the  House  of  Commons.  He  had  a  growing  con- 
viction of  the  widening  faith  of  the  public  on  the  subject  of 
arbitration.  Amongst  the  working  classes  especially  was  this  the 
case,  and  the  Workmen's  Peace  Association,  of  which  he  was 
Secretary,  had  always  found  a  ready  response  amongst  that  class. 
He  was  quite  certain  that  the  British  democracy  was  in  favour  of 
peace. 

Admiral  Colomb  (London)  said  that  although  the  profession  to 
which  he  belonged  had  been  subjected  to  a  good  deal  of  criticism 
by  the  honourable  baronet  who  had  spoken  earlier  in  the  dis- 
cussion, he  could  assure  them  that  it  was  generally  their  great  aim 
to  preserve  peace.  He  had  himself  commanded  a  vessel  at 
Dulcigno  in  the  International  Squadron,  which  was  sent  to  that 
port  to  enforce,  by  its  blockade,  treaty  obligations,  and  which  had 
succeeded  in  averting  a  war.  He  felt  no  difficulty  in  accepting 
the  resolution* 

Mr.  Thomas  Snape  (I^iverpool)  expressed  his  pleasure  that  the 
Association  had  devoted  an  afternoon  to  this  important  question, 
the  promotion  of  which  was  the  main  object  for  which  it  had  been 
originally  established.  He  believed  the  discussion  would  have  a 
valuable  influence  in  promoting  the  cause  of  peace. 

The  Chairman  (the  Hon.  David  Dudley  Field),  in  closing 
the  discussion,  observed  that  it  was  due  to  their  own  reputation 
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that  they  should  adopt  a  resolution  on  this  question  of  arbitratioa. 
T\ke  Association  had  been  founded  by  men  who  aimed  at  much 
moie  than  it  had  yet  accomplished.  They  had  sought,  it  was 
tme,  to  bring  about  a  common  understanding  in  commercial 
matters ;  bat  they  had  a  yet  higher  object  in  view,  and  that  was 
the  object  expressed  in  the  prayer,  "Give  peace  in  our  time, 
0  Lord."  The  first  thing,  therefore,  to  be  done  was  to  define  the 
rights  of  nations ;  and  the  next  thing  was  to  lay  down  the  principle 
that  all  disputes  should  be  settled  by  the  arbitrament  not  of  arms, 
but  of  reason.  He  saw  the  review  at  Spithead,  and  it  occurred  to 
him  to  ask  himself  what  must  be  the  state  of  the  international 
laws  which  made  it  necessary  to  maintain  such  vast  armaments. 
Could  it  be  true  that  the  nineteenth  century  could  devise  no  way 
of  ridding  itself  of  the  enormous  armaments  which  thrust  down 
the  people  of  Europe  at  the  present  day  ?  If  half  the  statesman- 
ship, half  the  philanthropy,  and  half  the  literature  brought  to  bear 
on  other  matters  were  applied  to  this,  the  armaments  of  the 
Powers  might  be  made  to  disappear  or  to  be  proportionately 
reduced.  To  speak  otherwise  was  to  surrender  mankind,  and  to 
take  up  the  position  of  beasts  of  prey  that  deserved  to  die.  Cer- 
tainly the  fact  of  the  Alabama  claims  being  settled  by  arbitration 
had  reflected  more  enduring  honour  upon  England  than  all  the 
martial  victories  which  she  had  ever  won  on  sea  or  land 
The  resolution  was  then  put,  and  carried  unanimously. 

Capture  of  PrwaU  Property  at  Sea  in  time  of  War. 

The  Chairman  (the  Hon.  David  Dudley  Field),  in  pur- 
suance of  the  notice  given  by  him  to  that  effect  at  the  morning 
atting,  introduced  the  above  subject  He  expressed  himself 
stion^y  of  opinion  that  private  property  should  be  exempt  at  sea, 
as  it  already  was  on  land,  fix>m  capture  in  war.  Those  who  took 
the  opposite  view  urged  that  to  abolish  this  right  would  tend  to 
make  war  less  deadly,  and  therefore  less  feared ;  but  the  argument 
was  entirely  opposed  to  the  tendency  of  modem  international  law, 
which  had  already  abolished  so  many  inhuman  and  barbarous 
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customs,  and  which,  with  regard  to  land  warfare,  recognised  the 
principle  that  war  was  a  conflict  between  armed  men,  in  which' 
the  least  possible  injury  was  to  be  done  to  non-combatants.  If 
the  opposite  principle  were  adopted,  they  ought  to  go  back  to  the 
use  of  poisoned  weapons  and  explosive  bombs.  He  moved  the 
following  resolution : — 

**  That  it  is  the  judgment  of  this  Association  that  private  pro- 
perty at  sea  should  be  as  much  exempted  from  capture  as 
private  property  on  land." 

Mr.  John  Glover  seconded  the  resolution,  which  he  cordially 
supported 

Admiral  Colomb,  whilst  he  believed  that  the  existence  of  the 
right  of  capture  shortened  war,  was  not  prepared  to  oppose  the 
resolution.  He  believed  that  the  oflicers  of  Her  Majest/s  Navy 
would  generally  be  in  favour  of  the  proposed  abolition  of  the  right 
of  capture. 

Professor  Leone  Levi  suggested  the  postponement  of  the 
debate  on  this  important  subject,  in  order  that  it  might  be  more 
fully  discussed. 

The  Chairman,  however,  pointed  out  that  the  subject  had 
already  been  discussed  at  former  Conferences  of  the  Association. 

The  resolution  was  then  put  to  the  meeting,  and  unanimously 
carried. 

MoHon  on  International  Arbitration  in  the  British  House  of  Lords^ 

Don  Arturo  de  Marcoartu  drew  attention  to  the  previous 
evening's  debate  in  the  House  of  Lords,  when  the  Marquis  of 
Bristol  proposed,  and  Lord  Stanley  of  Alderley  seconded,  a  motion 
in  favour  of  referring  intemarional  disputes  to  arbitration.  He 
thought  the  Association  ought  to  express  its  gratitude  to  these 
noblemen  for  their  effort  in  the  cause  of  international  ^arbitration, 
and  he  proposed  the  following  resolution  : — 

''  That  a  vote  of  thanks  be  addressed  to  the  Marquis  of  Bristol 
and  to  Lord  Stanley  of  Alderley,  as  the  mover  and  seconder 
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of  the  motion  presented  last  evening  to  the  House  of  Lords 
in  favour  of  the  formation  of  an  International  Tribunal  for 
the  reference  of  international  disputes,'' 

Dr.  Wendt  seconded  the  resolution,  which  was  carried  unani- 
mously. 

The  sitting  then  terminated 

Wednesday  Morning,  July  27. 

The  Conference  met  at  10  A.M.,  under  the  presidency  of  Dr* 
SiEVEiUNG,  President  of  the  Hanseatic  Court  of  Appeal,  Hamburg. 

The  Hon.  General  Secretary  read  the  minutes  of  the  previous 
day,  which  were  confirmed,  and  signed  by  the  Chairman. 

Proposed  Alterations  of  Constitution, 

The  Hon.  General  Secretary  gave  notice  that  when  the  altera- 
tions of  the  constitution  which  Dr.  Stubbs  had  given  notice  of  his 
mtention  to  move  should  be  proposed,  he  would  move  the  amend- 
ments thereto,  which  are  set  out  at  pp.  247  and  following  of  this 
Report 

Bills  of  Lading. 

The  Chairman  opened  the  discussion  on  the  above  question, 

and  explained  the  present  position  of  the  question,  suggesting 

that  the  attention  of  the  Conference  should  be  directed  solely  to 

the  negligence  clause.    The  question  had  twice  been  before  the 

Conference — at  Liverpool,  and  again  at  Hamburg  in  1885.    At 

Liverpool,  the  form  of  bill  of  lading  adopted  excepted  the  "  act  of 

God,  perils  of  the  sea,  fire,  barratry  of  the  master  and  crew, 

enemies,  pirates,  and  thieves,  arrest  and  restraint  of  princes,  rulers, 

and  people,  collisions,  stranding  and  other  accidents  of  navigation, 

even  when  occasioned  by  the  negligence,  default,  or  error   in 

judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the 

shipowners."     The  Bill  of  Lading  adopted  at  Hamburg  contained 

ihe  following  clause  :— "  The  shipowner  shall  be  responsible  that 
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his  vessel  is  properly  equipped,  manned,  provisioned,  and  fitted 
out  in  all  respects  seaworthy  and  capable  of  performing  her 
intended  voyage,  and  for  the  stowage  and  right  deliveiy  of  the 
goods.  He  shall  also  be  responsible  for  the  barratry,  faults,  and 
negligence,  but  not  for  errors  in  judgment,  of  the  master,  officers, 
and  crew."  Before  the  Hamburg  Conference  concluded,  a  protest 
was  handed  in  by  the  Hamburg  Chamber  of  Commerce  declaring 
that  in  the  opinion  of  that  Chamber  the  clause  was  too  strong 
against  shipowners,  and  that  it  would  not  be  practicable.  He 
brought  the  proceedings  of  the  Hamburg  Conference  to  a  con- 
clusion by  expressing  the  hope  that  before  the  next  conference 
there  would  be  an  interchange  of  opinion,  and  that  some  com- 
promise would  be  arrived  at  Since  1885  a.  Bill  of  Lading  had 
been  approved  by  the  Chambers  of  Commerce  of  Hamburg  and 
Bremen,  and  between  this  Bill  of  Lading  and  the  Liverpool  Bill 
of  Lading  there  was  great  similarity. 

Mr.  Gray  Hill  (Liverpool)  moved  : — 

"  That  the  following  principle  adopted  by  the  Conference  of 
this  Association  held  at  Liverpool  in  1882  be  now  con- 
firmed and  adopted  as  the  basis  of  discussion.  That  the 
principle  of  the  common  form  of  Bill  should  be  this — that 
the  shipowner,  whether  by  steam  or  sailing  ship,  should  be 
liable  for  the  faults  of  his  servants  in  all  matters  relating 
to  the  ordinary  course  of  the  voyage,  such  as  the  stowage 
and  right  delivery  of  the  cargo  and  other  matters  of  this 
kind;  but  on  the  other  hand  the  shipowner  should  be 
exempt  from  liability  for  everything  which  comes  under 
the  head  of  accidents  of  navigation,  even  though  the  loss 
from  these  may  be  .indirectly  attributable  to  some  fault  or 
neglect  of  the  crew." 

He  said  this  Bill  of  Lading  was  not  sprung  upon  the  Conference 
which  adopted  it  On  the  contrary,  it  was  carefully  prepared  by 
a  committee  composed  of  representatives  of  all  associations  who 
were  interested  in  the  matter.     Shipowners  were  there,  under- 
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writers  were  tfaeie,  cargo  owners  were  there,  and  there  was  a  small 
delegation  of  lasers.  Nme  associations  were  represented,  and 
only  two  of  them  were  shipowners'  associations.  On  the  other 
hand,  not  one  single  British  shipowner,  British  underwriter,  or 
^tish  merchant,  attended  the  Hamburg  Conference.  He  was 
not  able  to  say  how  far  the  same  interests  were  represented  from 
the  Continent,  but  he  believed  he  was  correct  in  stating  that  the 
majority  of  the  gentlemen  present  were  jurists  who  were  not 
sufficiently  acquainted  with  the  wants  of  the  mercantile  world. 
This  absence  of  the  English  mercantile  world  from  the  Conference 
was  easily  accounted  for :  the  mercantile  world  in  this  country 
regarded  the  matter  as  having  been  settled  at  Liverpool  But 
even  in  the  assembly  to  which  he  had  referred,  the  Hamburg  Bill 
of  Lading  was  adopted  by  only  24  against  17  votes.  The  action 
of  Liverpool  had  been  followed  almost  universally,  while  the 
action  of  Hamburg  had  been  almost  entirely  neglected,  the  reason 
being  that  the  Liverpool  Bill  of  Lading  met  the  wants  of  the 
mercantile  world,  while  the  Hamburg  Bill  did  not  **  Error  in 
judgment,"  so  far  as  English  law  was  concerned,  meant  nothing. 
Either  shipowners'  servants  were  negligent  or  they  were  not  negli- 
gent The  question  was  simply  whether  there  was  negligence, 
and  therefore  the  Hamburg  Bill  appeared  to  give  what  in  reality 
it  did  not  give.  They  were  there  not  to  discuss  what  the  law 
ought  to  be,  they  were  there  to  discuss  what  form  of  Bill  of  Lading 
they  should  recommend  to  the  mercantile  world ;  but  if  the  mer* 
cantile  world  would  not  adopt  that  form  they  were  wasting  their 
time  at  that  meeting.  If,  as  the  President  said  on  Monday,  ship- 
owners were  unreasonable  and  would  not  adopt  the  form  of- Bill 
of  Lading  suggested,  the  Association  might  stand  aside  and  leave 
the  matter  to  be  decided  by  legislation.  The  decision  of  an 
important  body  like  that  might  have  considerable  influence  on 
legislation,  and  he  therefore  drew  attention  to  the  question  whether 
there  ou^t  to  be  a  change  in  the  law.  As  it  stood  the  law  was 
very  much  against  the  shipowner,  because  unless  he  made  special 
contracts  he  was  liable  for  any  kind  of  negligence  on  the  part  of 
his  servants.     It  was  now  proposed  that  the  law  should  step  in 

I  2 
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and  make  the  shipowner  liable,  although  he  said  by  his  contract 
that  he  was  not  liable.  What  about  the  freedom  of  contract  ? 
Surely  shippers  were  able  to  take  care  of  themselves.  They 
were  quite  able  to  make  their  own  arrangements.  The  monopoly 
argument  was  nonsense.  This  was  a  contract  with  regard  to  the 
cargo,  and  nothing  else.  The  shipowner  was  bound  by  the  terms 
of  this  resolution  to  see  that  his  ship  was  seaworthy.  What  more 
could  he  do  ?  There  were  no  passengers  on  board,  and  if  the 
shipowner  provided  a  vessel  which  was  seaworthy,  in  whose  hands 
was  the  question  whether  there  should  be  loss  of  life  ?  It  was,  of 
course,  in  the  hands  of  the  crew.  Surely  the  probabilities  were 
that  the  crew  would  look  after  their  own  lives  I  If  they  did  not, 
no  contract  between  other  parties  could  affect  them  at  alL  He 
was  satisfied  that  in  the  minds  of  lawyers  there  lurked  a  prejudice 
on  the  question,  traceable  to  the  old  idea  that  the  carrier  was 
to  be  liable  for  everything  but  the  act  of  God  and  the  Queen's 
enemy.  Some  of  the  judges  who  laid  down  that  principle  based 
it  on  the  consideration  that  the  carrier  was  a  dangerous  kind  of 
man,  who  might  combine  with  thieves  and  robbers  to  take  away 
the  goods  consigned  to  him.  But  did  that  state  of  things  apply 
now  ?  Certainly  not ;  and  shipowners  asked  for  power  to  contract 
themselves  out  of  such  liabilities.  He  doubted  whether  the  law 
could  prevent  a  contract  being  made  as  the  parties  to  it  wished. 
They  had  seen  many  fruitless  attempts  to  interfere  with  the  free- 
dom of  contract  If  they  did  that,  what  would  be  the  result  ? 
They  might  possibly  put  the  risk  on  the  shoulders  of  the  ship- 
owner, but  they  would  not  be  able  to  keep  it  there.  They  could 
not  transfer  the  incidence  of  this  risk  without  remunerating  the 
person  to  whom  it  was  transferred.  No  thimble-rigging  would 
enable  them  to  get  over  that  And  if  there  was  any  force  behind 
the  Hamburg  resolution  it  was  the  force  of  those  underwriters  who 
wanted  to  have  their  cake  and  to  eat  it  He  urged  the  Conference 
to  be  practical,  and  bear  in  mind  they  were  recommending  a 
document  for  the  acceptance  of  the  mercantile  world,  and  do  not 
let  them  recommend  something  with  which  the  mercantile  world 
would  have  nothing  to  do. 


(     "7     ) 

Mr.  John  Glover  (London)  seconded  the  motion.    He  said 
he  would  like  to  remove  any  prejudice  which  might  exist  in  the 
mind  of  any  merchant  or  other  gentleman  present  who  might  not 
have  been  able  to  follow  this  negligence  controversy  quite  so 
closely  as  shipowners  had  been  compeUed  to  do.    They  were  not 
met  to  defend  bad  Bills  of  Lading.    They  had  given  up  that 
They  all  believed  there  were  a  good  many  things  in  Bills  of  Lading 
in  the  early  days  of  steamships  which  were  not  necessary  for  the 
shipowners,  and  which  were  contrary  to  the  pubUc    interest 
Liverpool,  after  long  and  careful  consideration,  had  adopted  a 
nuional  Bill  of  Lading,  and  they  defended  that  rational  Bill  of 
Lading.    In  the  second  place,  he  wished  to  emphasise  the  fact 
that  they  were  not  seeking  to  be  exempted  from  the  consequences 
of  their  own  negligence.    So  far  as  a  shipowner  could  make  a 
vessel  complete  for  its  intended  voyage,  it  was  right  that  he  should 
be  responsible,  and  the  Liverpool  Bill  of  Lading  made  him  re- 
sponsible.   What  they  were  trying  to  remove  was  a  species  of 
vicarious  suffering  by  which  shipowners  were  made  responsible  for 
an  the  mistakes  of  the  professional  men  who  were  put  on  board 
their  ships.    He  held  in  his  hand  a  report,  dated  187  a,  signed  by 
Mr.  M'Andrew,  whom  he  was  glad  to  see  on  the  platform  today. 
That  report  contained  a  negligence  clause  with  which  he  was 
quite  satisfied,  and  which  Liverpool  ratified  in  1882.    This  negli- 
gence clause  had  had  no  efiect  on  merchants  in  increasing  their 
power  of  getting  paid  for  damage  in  the  owners'  control,  for 
premiums  had  not  increased  since  i88a.    Indeed,  he  ventured  to 
say,  that  in  the  last  ten  years  the  premiums  of  insurance  on  the 
leading  lines  to  America  and  the  East  had  fallen  by  nearly  one- 
half;  and  what  was  still  more  extraordinary  was,  that  the  insurance 
companies  had  made  good  profits  out  of  the  reduced  premiums. 
Why  ?    Only  one  reason  was  possible — the  maritime  traffic  was 
greater ;  it  was  carried  on  with  such  superior  ships,  and  with  such 
consummate  skill ;  it  was  safer,  and  no  one  had  suffered  since  tlie 
adoption  of  this  negligence  clause.    The  absence  of  such  clauses 
had  involved  shipowners  in  serious  losses,  and  the  Courts  had 
become  so  apt  to  split  hairs  that  shipowners  did  not  know  where 
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they  stood.  Every  shipowner  was  obliged  to  insure,  that  in- 
surance became  double  insurance,  and  they  all  knew  the  risk  of 
litigation  which  was  involved  in  double  insurance.  It  was  a 
question  who  was  to  pay  the  loss  if  the  negligence  clause  was  not 
there.  Our  English  flag  was  under  a  disadvantage  in  this  matter. 
The  liability  of  shipowners  abroad  was  not  in  person,  but  in 
rem^  so  that  if  a  ship  went  to  the  bottom  the  matter  ended. 
In  this  country,  though  the  ship  and  the  freight  were  lost,  the 
owner  could  be  sued  personally.  They  were,  therefore,  forced  to 
look  at  the  question  in  the  light  of  the  responsibility  which  the 
English  law  placed  upon  the  shipowner.  They  were  not  free  to 
choose  their  own  captains,  mates,  and  engineers.  If  a  man 
wanted  to  be  a  captain,  a  mate,  or  an  engineer,  he  had  to  serve  so 
many  years,  and  go  through  a  series  of  examinations,  such  as  a 
doctor  would  have  to  go  through,  and  then  he  became  a  profes- 
sional man.  He  exercised  a  professional  judgment,  and  shipowners 
said  that  it  was  not  fair,  when  they  were  restricted  in  the  choice  of 
their  servants,  that  they  should  be  held  responsible  for  the  mis- 
takes of  such  servants.  They  therefore  asked  the  Conference  to 
reaffirm  the  Liverpool  resolution,  because  of  what  had  happened 
since  it  was  adopted  in  1882.  He  did  not  like  to  see  the  Associa- 
tion on  two  sides  of  the  question.  The  discussion  of  the  subject 
at  Liverpool  occupied  fifty  or  sixty  pages  of  the  report  of  their 
proceedings.  They  discussed  the  Bill  of  Lading  line  by  line,  and 
at  last  came  to  a  decision,  recommending  a  Kll  of  Lading  which 
they  called  an  international  Bill  of  Lading.  '^They  agreed  that  a 
uniform  Bill  of  Lading  was  not  practicable,  but  they  thought  it 
was  possible  to  have  separate  Bills  of  Lading  for  various  trades 
on  the  principles  laid  down  in  the  resolution.  Their  American 
friends  had  a  few  objections  to  offer  to  what  was  done  at 
Liverpool,  but  their  criticisms  were  very  reasonable,  and  some 
of  them  were  met  With  reference  to  this  particular  question, 
that  of  negligence,  the  New  York  Produce  Exchange  said :  "This 
exemption  is  demanded  by  the  circumstances  under  which  modem 
steamship  traffic  is  carried  on,  and  is  a  change  eminently  just  and 
necessary."     In  the  great  coal  trade  of  England  the  question  was 
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taken  ap  at  a  Conference  in  London,  and  a  simple  Bill  of  Lading 
for  the  coal  trade,  embodying  a  negligence  clause,  was  settled  in 
1885.  In  the  same  year  there  was  the  meeting  at  the  Baltic, 
where  it  was  decided  that  there  should  be  a  conference  of  mer- 
chants and  shipowners  to  settle  the  question.  Seven  merchants 
and  six  shipowners  were  selected ;  and,  after  a  great  many  meet- 
ings, they  came  to  a  very  satisfactory  Bill  of  Lading,  which 
distinctly  oonfinned  the  Liverpool  decision.  In  consequence  of 
what  fell  from  the  President  the  other  day,  he  wished  to  refer  to 
what  had  been  done  in  London.  He  understood  Mr.  Justice  Butt 
to  say  that  the  Chamber  of  Conmierce  of  London  had  prepared  a 
Bill  of  Lading,  in  which  it  was  denied  that  the  shipowner  should 
have  this  negligence  clause.  It  was  very  singular  how  that 
happened.  After  the  Baltic  meeting  the  Chamber  of  Commerce 
of  London  convened  a  meeting  of  merchants,  from  which  ship- 
owners were  excluded,  and  appointed  a  sub-committee.  This 
subcommittee  recommended  a  resolution  which  would  have  left 
the  matter  in  its  present  uncertain  condition;  but  when  the 
resolution  was  brought  before  the  Chamber,  the  Chamber  came 
to  the  conclusion  that  the  matter  was  not  ripe  for  such  a 
step,  and  it  did  nothing.  Consequently  it  was  not  right  to 
say  that  the  London  Chamber  of  Commerce  was  in  favour  of 
die  Hamburg  decisioa  He  thought  Liverpool  had  a  right  to 
complain  of  the  action  of  Dr.  Wendt.  Why  was  the  decision  of 
Liverpool  not  considered  conclusive?  He  did  not  think  it  was 
right  to  seize  the  opportunity  when  there  was  no  British  shipowner 
present,  to  reopen  a  question  which  had  been  the  subject  of  such 
long  and  careful  consideration.  He  thought  he  had  said  enough 
to  show  that  if  the  Association  wanted  to  render  any  ftirther  service 
in  the  matter  there  was  only  one  course  open  to  them — ^they  could 
not  be  on  both  sides  of  the  question — they  arrived  at  a  decision 
in  Liverpocd — ^they  ought  to  confirm  that  decision.  He  appealed 
to  his  friend  Dr.  Wsndt  to  be  satisfied.  He  had  scored  very  well 
in  this  controversy.  He  hoped  the  Association  would  take  a 
sensible  course.  He  was  sure  Her  Majesty's  Government  would 
not  consent  to  interfere  with  their  liberty  of  contract ;  but  let  the 
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Association  take  a  consistent  position  and  get  rid  of  that  which 
common  sense  had  already  so  clearly  condemned. 

Dr.  Wendt  said:  I  have  been  requested  by  the  Executive 
Council  of  this  Association  to  explain  the  reasons  why,  after  the 
decision  of  the  Liverpool  Congress  in  1882,  this  subject  was 
re-opened  and  debated  at  the  Hamburg  Congress  in  1885.  They 
were  simply  that,  soon  after  it  had  become  known  that  the 
Liverpool  Congress  had  decided  to  relieve  shipowners  from 
liability  for  the  negligence  of  their  servants  (the  masters  and 
crews  of  their  vessels),  numerous  protests  were  addressed  to  the 
officers  of  the  Association  by  different  Chambers  of  Commerce 
and  bodies  of  underwriters,  not  only  in  this  country,  but  also  in 
India  and  Australia,  all  of  which  were  reported  to  the  Milan 
Congress  in  1883.  But  further,  there  had  been  a  great  pressure 
brought  to  bear  upon  the  Executive  Council  by  the  most 
important  Chambers  of  Commerce  and  underwriting  bodies  in 
the  interior  of  Germany — all  members  of  the  Association — ^to 
re-open  this  question  ;  and  when  the  Senate  of  Hamburg  honoured 
us  with  the  invitation  to  hold  our  Conference  in  that  city  in  1885, 
it  was  decided  to  make  use  of  that  opportunity  to  do  so.  As  all 
the  members  of  this  Association  had  due  notice  of  this  intention, 
not  only  through  the  General  Secretary,  but  likewise  by  the  public 
press,  which  was  equally  available  to  such  shipowners  as  had  not 
joined  our  Association,  it  is  quite  evident  that  if  the  English 
shipowners  did  not  think  it  advisable  to  see  their  interests 
represented  at  Hamburg,  it  was  'not  the  fault  of  the  Association. 
It  is  well  known  that  I  represent  as  many  underwriters  of  ships  as 
of  cargoes.  I  therefore  look  at  the  matter  from  an  impartial 
point  of  view ;  and  if  I  have  been  in  favour  of  the  liability  of 
shipowners,  it  is  because  my  experience  has  taught  me  that  nine- 
tenths  of  all  collisions  at  sea  are  clearly  caused  by  the  negligence 
of  the  crew.  But  before  I  sit  down,  let  me  add  a  few  words  on 
the  most  conspicuous  line  of  argument  used  with  regard  to  the 
matter  at  issue  between  ship  and  cargo  owners  and  their 
respective  underwriters.     Where  a  ship  has  been  lost  through  the 
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fault  of  the  roaster,  and  the  underwriter  of  cargo  on  board  has 
sued  the  shipowner  for  his  loss,  it  has  often  been  argued  that  the 
underwriter  should  not  be  allowed  to  make  such  a  claim,  as  he 
has  received  a  premium  for  this  risk;  and  public  opinion  has 
frequently  been  misled  by  this  line  of  argument.  I  may  therefore 
be  permitted  again  to  refer  to  the  well-known  principle  that  the 
contract  of  insurance  is  solely  a  contract  of  indemnity  between 
underwriter  and  assured.  As  soon  as  the  underwriter  has  paid, 
he  acquires  all  the  rights  of  the  assured  against  third  parties  ;  and 
af  he  covers  only  his  insured,  and  does  not  also  insure  the  ship- 
owner against  the  negligence  of  his  servants,  I  fail  to  see  why  he 
should  not  make  any  claim  against  the  shipowner.  I  have  never 
heard  it  stated  that  it  is  an  iniquity  if  the  underwriter  of  a  ship 
lost  by  the  fault  of  another  vessel  recovers  the  loss  from  the 
owner  of  the  latter  vessel  This  underwriter  has  likewise  received 
his  premium  for  the  risk  in  question ;  and  why  should  he  be 
entitled  to  recover,  and  the  same  remedy  be  refused  to  the  cargo 
underwriter  ? 

Herr  Laeisz  (Hamburg)  supported  the  resolution,  and  said  that 
he  believed  the  general  feeling  amongst  jurists  in  Germany  was 
in  favour  of  the  negligence  clause  being  embodied  in  the  bill  of 
lading. 

Mr.  Barnes  (London)  said  this  was  a  case  in  which  a  good 
underwriter  might  exclaim,  ''  Save  me  from  my  friends."  It  was 
only  the  litigious  underwriter  who  wished  to  dispute  claims.  He 
happened  to  know  that,  in  consequence  of  the  continual  friction 
between  some  small  underwriters  and  shipowners,  the  great  lines  had 
it  within  their  intention  to  issue  contracts  to  deliver ;  and  he  put  it 
to  Dr.  Wendt  and  his  friends  whether  six  months  after  that  course 
was  taken  the  underwriters  would  think  that  the  action  of  the 
Conference  had  been  wise  if  it  adopted  the  Hamburg  bill  of 
hding?  The  London  Chamber  of  Commerce  did  not  represent 
in  any  degree  mercantile  or  shipowners'  interests  on  this  question. 
He  knew  a  case  where  a  small  committee  of  the  Chamber  carried 
a  resolution,  and  the  secretary  forwarded  it  as  representing  the 
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opinion  of  the  Chamber.  As  soon  as  the  facts  were  known,  the 
merchants  of  the  City,  headed  by  Messrs.  Rothschild,  signed  a 
protest  condemnatory  of  everything  that  had  been  done,  and  a 
committee  was  called  of  people  who  understood  the  question. 
They  censured  the  secretary  and  the  committee  for  having  gone 
out  of  their  way  and  adopted  such  a  course  without  calling  the 
general  members  together.  No  shipowner  had  ever  heard  of  any 
such  idea  as  that  the  London  Chamber  was  going  to  discuss  this 
question,  still  less  that  it  was  going  to  send  a  resolution  favouring 
any  particular  course.  If  such  a  thing  had  been  done,  it  would 
be  necessary  that  it  should  be  followed  up  in  some  other  way  by 
getting  an  association  which  would  really  represent  mercantile 
interests.  If  nine-tenths  of  the  losses  at  sea  were  due  to 
negligence,  what  was  the  object  of  insurance,  except  to  provide 
against  loss,  and  those  losses  ought  to  be  covered  by  the  under- 
writers. If  that  association  were  to  affirm  the  Hamburg  resolution, 
the  great  body  of  shipowners  would  combine  together  and  have  a 
gigantic  insurance  association,  and  they  would  issue  a  bill  of 
ladmg  simply  receiving  the  goods  and  undertaking  to  deliver 
them  and  to  cover  them  against  all  risks.  Shipowners  were 
heartily  tired  of  having  to  pay  for  a  pipe  bursting  or  other  similar 
things  which  ought  to  be  paid  for  by  the  underwriters,  and  they 
had  fer  better  meet  the  difficulty  by  taking  the  risk  from  the  outset 

Mr.  Thomas  Scrutton  (London)  said  it  had  come  within  his 
duty  in  the  last  year  or  two  to  examine  rather  carefully  the  records 
made  in  connection  with  the  only  official  documents  which  we 
possessed  in  this  country  respecting  accidents  at  sea,  and  unless 
those  records  were  utterly  wrong,  there  was  no  foundation  for  the 
calculation  of  Dr.  Wendt.  The  official  returns  showed  that  out 
of  a  total  loss  of  over  6,000  lives,  no  fewer  than  4,043  were  due 
to  the  weather  alone,  and  under  weather  it  included  heavy  gales 
hurricanes,  calms,  currents,  fogs,  and  lightning.  He  hoped  that 
the  association  would  distinctly  put  aside,  therefore,  the  impression 
that  nine-tenths  of  the  accidents  were  due  to  the  negligence  of 
crews. 
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Mr.  Wjueacks  (New  York)  stated  that  the  negligence  clause 
adopted  at  New  Yoik  was  the  same  as  that  resolved  upon  at 
Liverpool,  the  only  difference  being  the  transposition  of  the  clause 
referring  to  the  want  of  due  diligence  on  the  part  of  the  shi|>- 
owner,  with  the  object  of  emphasising  the  feeling  that  under  no 
circumstances  should  shipowners  be  excused  for  their  own 
negligence;  but  when  they  exercised  all  due  diligence  in  the 
selection  of  their  servents  they  were  protected  in  the  bill  of 
lading. 

M.  Clunet  (Paris)  referred  to  the  decisions  on  this  subject  of 
the  Conference  on  Commercial  Law,  which  met  at  Antwcq)  in 
1886,  and  in  order  to  bring  the  Liverpool  bill  of  lading  into 
confirmity  with  its  decisions,  desired  to  propose  the  following 
amendments  to  the  resolution  before  the  meeting : — 

1.  That  the  Liverpool  form  of  bill  of  lading  should  be  amended 

by  the  addition,  after  the  words  "  barratry  of  the  master 
and  crew,"  of  the  words  ''  (but  not  coomion  theft)/' 

2.  That  it  be  also  amended  by  the  addition  after  the  words, 

"  error  in  judgment  of  the  pilot,  master,  or  shiixjwner," 
of  the  words,  '*  (but  not  the  acts  of  the  grossest  fault  and 
recklessness)." 

Mr.  Brown  (Glasgow)  snppoited  the  motion  of  Mr.  Gray  Hill, 
with  which,  he  said,  Glasgow  was  thoroughly  in  accord. 

Mr.  M'Andrew  (London)  held  that  it  was  no  use  attempting  to 
introduce  a  set  form  of  bill  of  lading  when  past  experience  showed 
that  it  was  in  the  power  of  anybody  to  depart  from  it  if  they 
chose.  Legislation  was  necessary  in  order  that  the  liabilities  of  the 
shipowners  might  be  defined,  and  Mr.  Glover,  instead  of  hindering 
the  action  of  the  London  Chamber,  should  have  assisted  them  in 
bringing  the  subject  before  the  Legislature.  He  would  be  glad  if 
Mr.  Glover  would  now  give  them  that  assistance. 

Mr.  Allen  (Liverpool)  supported  the  resolution. 

Mr.   R.  Lowndes  (Liverpool)  thought  it  would  be  far  better 
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that  the  Conference  should  pass  the  resolution  than  leave  the 
question  to  be  settled  by  the  Legislature. 

Herr  Ahlers  (Hamburg)  urged  the  appointment  of  a  com- 
mission to  consider  the  question. 

M.  Theodore  C  Engels  (Antwerp)  supported  the  proposal  of 
Mr.  Gray  HilL 

Mr.  Elisha  Smith  (Liverpool)  complained  that  only  one  side 
of  the  question  had  been  put  forward.  He  had  no  objection  to 
the  clause,  but  it  would  be  wrong  to  let  it  go  forth  that  the 
Conference  wanted  only  the  Liverpool  bill  of  lading.  The 
Liverpool  bill  of  lading  was  a  compromise.  Merchants  were 
prepared  to  give  shipowners  all  they  wanted  in  this  matter. 
Would  shipowners  in  return  not  give  them  fair  play  ?  Merchants 
would  release  shipowners  from  all  things  which  were  not  imder 
their  control,  if  shipowners  would  only  hold  themselves  liable  for 
the  things  that  were  under  their  control  If  they  accepted  the 
Liverpool  bill  of  lading,  he  promised  them  that  they  should  hear 
nothing  more  on  the  question. 

The  Chairman  then  put  the  question.  M.  Clunet,  at  the 
suggestion  of  the  Chairman,  withdrew  his  first  amendment,  and  the 
second  fell  to  the  ground  for  want  of  a  seconder. 

Mr.  Gray  Hill's  resolution  was  then  put  to  the  meeting,  and 
carried  by  an  overwhelming  majority,  upwards  of  120  voting  in 
its  favour,  and  one  against 

The  sitting  was  then  suspended. 

Wednesday  Afternoon. 

The  Conference  reassembled  at  3  p.m.,  under  the  presidency  of 
Sir  Travers  Twiss,  Q.C.,  D.C.L.,  F.R.S. 

Conflict  of  Marriage  Laws. 

M.  RoDOLPHE  Lebel  (Paris)  read  the  following  paper  on  this 
subject : — 
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"  Ce  n*est  pas  sans  une  vive  Amotion  et  en  m£me  temps  sans 
une  grande  satisfaction  que  je  prends  aujourd'hui  la  parole  devant 
voQs.  Le  plus  jeune  parmi  vous,  il  aurait  6t6  beaucoup  plus 
prudent  et  je  crois  beaucoup  plus  politique  de  ma  part  de  garder 
le  silence  et  de  laisser  la  parole  k  des  hommes  d'un  savotr  juridique 
plus  ^tendu,  d'une  competence  plus  grande  et  surtout  d'une  ex« 
p^ence  plus  longue.  Mais,  encourage  par  vos  excellents  travaux 
qui  ont  pr&^d^  cette  conf<ircnce,  j'ai  cm  qu'il  ne  serait  pas  inutile 
de  r^sumer  tout  ce  qui  a  d^jk  6t6  fait  en  ce  qui  conceme  les  con- 
flits  des  legislations  en  mati^re  de  manage  et  ce  qui  reste  encore 
ifaire. 

"Depuis  1879  *^ctte  question  semble  vous  avoir  vivement  pr^- 
occup^s.  M.  Robert  Joseph  Phillimore,  qui  pr^sida  cette  annde 
la  Conference  de  Londres,  fit  dans  son  discours  d'inauguration 
allusion  an  manage  dans  le  droit  des  nations.  Ce  fut  Ut  le  point  de 
depart.  Inutile  d'ajouter  que  toutes  les  conferences  qui  suivirent 
celle  de  Londres  ne  manqubrent  point  de  reprendre  le  m£me  sujet 
et  de  le  discuter  avec  toute  I'ampleur  desirable. 

"  Le  maiiage  est,  en  effet,  la  base  de  toute  societe  organisee. 
Toute  nation  civilisee  doit  avoir  pour  fondement  la  famille  et  pour 
but  Tassimilation  de  plus  en  plus  grande  avec  les  autres  nations. 
£t  Ton  pent  dire  avec  juste  raison  que  Hi  oh  il  n'y  a  pas  de  manage 
ridee  de  famille  disparaft  forcement  et  fatalement,  et  la  nation  elle 
meme  perd  son  centre  de  gravitation.  On  a  essaye  dans  les 
demiers  temps  de  pousser  Tindividualisme  jusqu'k  ses  demi^res 
consequences.  On  Ta  tellement  exagere  qu'on  est  arrive  k  se 
demander  si  I'individu  ne  peut  absorber  la  famille.  Cest  Ih,  qu'ont 
abouti  les  partisans  des  unions  libres.  Mais  nos  tendances  ne 
vont  point  IL  Nous  cherchons,  nous,  k  fortifier  la  famille.  Nous 
voulons  lui  infuser  une  s^ve  nouvelle ;  nous  voulons,  en  un  mot,  lui 
donner  plus  de  force  et  de  vigueur,  en  cherchant  k  simplifier  les  lois 
parfois  si  divergentes  des  nations  en  mati^re  de  mariage.  Nous 
ne  voulons  pas  non  plus  qu'un  mariage  legitime  dans  tel  pays 
puisse  ^tre  considere  comme  iliegitime  dans  tel  autre.  Bref,  nous 
ne  voulons  pas  augmenter  le  nombre  des  unions  libres,  nous 
voulons  au  contraire  les  restreindre  dans  lalimite  du  possible.     £t 
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pour  me  r^sumer,  nous  ne  voulons  pas  que  des  individus  nudinten- 
tionnds  viennent  dans  d'autres  pays  surprendre  la  bonne  foi  de 
pauvres  jeunes  filles,  et  sous  pr^texte  d'en  faire  des  femmes,  en 
fassent  des  concubines.  Cest  contre  cet  ^tat  de.choses  que  nous 
voulons  r&Lgir. 

"D*oli  vient  cette  diversity  des  lois  en  matifere  de  manage? 

Comment  se  fait-il  qu'un  pays  puisse  reconnaitre  un  manage 

comme  legitime,  alors  qu'un  autre  pays  n'y  voit  qu'une  simple 

union  d^pourvue  de  tout  effet  juridique?    La  meilleure  r^ponse 

que  nous  puissions  donner  k  cette  question  c'est  de  faire  Thistorique 

de  cette  institution.     Dans  la  Conf(^rence  de  Liverpool,  tenue  en 

1882,  M.  Travers  Twiss  nous  disait  dans  un  langage  trbs  imag^ : 

*  Marriage  is  the  parent,  not  the  child,  of  civil  society.'     Mais 

un  mot  pour  ^viter  tout  malentendu.     Vous  savez.  Messieurs, 

qu'avant  les  unions  durables,  nous  avions  les  unions  passag^res  et 

qu'k  cette  ^poque  les  enfants  connaissaient  probablement  fort  peu 

leur  pfere.     C'^tait  la  parent^  par  la  mfere.     Le  droit  Romain 

renversa  cette  thdorie  pour  la  remplacer  par  celle  de  la  patria 

potestas.     Dans  cette  nouvelle  conception  de  la  parent^,  Tenfant 

se  rattacha  directement  au  pbre.     II  porta  son  nom  et  jouit  de  la 

m^me  consideration  sociale  que  lui.     La  mfere,  elle,  ne  joua  plus 

qu'un  role  tout  h  fait  effac^.     La  plus  grande  faveur  que  la  loi 

Romaine  pftt  accorder  k  une  mfere,  en  fait  de  parent^,  c'^tait  de 

lui  permettre,  dans  certains  cas  et  sous  certaines  conditions,  de 

devenir  la  soeur  agnate  de  ses  enfants.     Mais,  sous  I'influence  des 

pr^teurs  et  plus  tard  sous  I'influence  du  Christianisme,  cette  th^orie 

se  modifia,  se  transforma  peu  k  peu.     Le  pater  familias  qui  avait 

autrefois  un  droit  de  vie  et  de  mort  sur  son  enfant,  vit  sa  puissance 

successivement  diminuer  et  sliumaniser.     Quant  au  manage,  le 

droit  Romain  exigea  non  seulement  le  consentement  du  pfere — car 

la  mbre,  comme  je  le  disais  tout  k  Theure,  n'dtait  pas  la  mfere  agnate 

de  son  fils,  elle  pouvait  ^tre  tout  au  plus  sa  soeur  civile,  et  par 

consequent  n'avait  aucun  droit  pour  donner  son  consentement — 

mais  encore  le  consentement  du  grand-p^re,  de  Tarrifere-grand- 

pfere  s'ils  vivaient  encore.     Pour  etre  complet,  il  faut  que  je  dise 

que  ceci  ne  s'applique  qu'aUx  fils,  quant  aux  filles  le  consentement 
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da  pater  familiar  suffit  Done,  ce  qui  guide  le  Idgislateur  Romain, 
ce  qui  Finspire  et  ce  qui  le  dirige,  c'est  la  volont^  ferme  et  r^solue 
de  concentrer  tous  les  droits,  pouvoirs  et  obligations  de  la  famille 
daos  la  personne  du  pater  familias.  C*est  lui  qui  sera  le  chef  et 
Fadministiateur  du  patrimoine  de  la  famille,  c'est  lui  qui  sera  juge 
quand  une  contestation  delate  dans  le  sein  de  sa  famille  et  c'est 
lui  qui  sera  le  pontife  du  culte  domestique.  Tant  que  le  chef  vit 
son  fib,  eClt-il  60  et  100  ans,  reste  sous  sa  patria  potestas,  et  ce 
fils  fdi-il  k  son  tour  p^re,  grand-p^,  ou  arri^re-grand-p^re,  peu 
importe,  la  patria  potestas  subsiste  avec  toute  sa  force  et  toute 
son.  Anergic.  Aussi  le  fils,  le  petit-fils,  Tarri^re-petit-fils,  doit-il 
obtenir,  qoand  il  contracte  mariage,  le  consentement  et  de  son 
airi^re-grand-p^re  et  de  son  grand-pfere  et  de  son  p^re,  parce  qu'i 
la  mort  de  son  arri^re-gnrnd-p^re  il  va  tomber  sous  la  puissance 
de  son  grand-pbre,  et  k  la  mort  de  son  grand-p&re  il  tombera  sous 
la  puissance  de  son  p^re.  Car  '  nemini  invito,'  dit  la  loi  des 
Donze-Tables, '  heres  suis  agnascitur.'  Voili  le  manage  en  droit 
RomaiiL  Cette  legislation  pouvait  ^tre  acceptable  k  une  eix)que 
oil  Rome  nMtait  qu'une  petite  ville  et  k  une  ^poque  oti  elle  ne 
comptait  qu'un  petit  nombre  de  families.  Mais,  k  mesure  que  la 
vilie  grandissait,  les  inconv^nients  ont  dd  certainement  se  faire 
sentir,  car  la  loi  Romaine  n'a  jamais  connu  la  publicity  du  mariage 
telle  que  nous  la  pratiquons  aujourd*huL 

''  Le  droit  canon,  lui,  qui  tr^s  souvent  se  laisse  emporter  par  le 
sentiment,  combattit  vigoureusement  la  conception  de  la  famille 
Romaine.  II  chercha  par  tous  les  moyens  possibles  k  encourager 
et  surtout  h,  faciliter  le  mariage.  II  voit  d'un  oeil  tri:s  d^favorable 
les  unions  irr^guli^res.  D*apr&s  lui  le  simple  consentement  des 
epoux  sufiit  pour  qu*il  y  ait  mariage.  Ce  n'^tait  pas  autre  chose 
que  le  moyen  de  r^gulariser  les  unions  irreguli^res.  Tant  que 
i'Eglise  avait  h,  lutter  pour  imposer  sa  volontc^  et  sa  loi,  elle  n'a 
pas  eu  le  temps  pour  s'apercevoir  des  dangers  que  cette  loi  pouvait 
ofirir.  Mais,  aussitdt  que  sa  th^orie  fut  definitivement  ^tablie, 
r^glise  ne  tarda  pas  k  voir  qu'elle  s'etait  montree  trop  facile, 
je  dirais  volontiers,  Ughrc,  et  qu'elle  avait  6t6  trop  loin.  Non 
seulement  le  lien  familial  ^tait  fortement  ebranld,  mais  la  nouvelle 
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famille  qui  venait  de  se  fonder  dtait  extr^mement  fragile.  Aussi 
dans  le  Concile  de  Trente  proclama-t-elle  la  publicity  du  mariage* 
Ul&glise  ne  reconnatt  plus  d^sormais  d'autre  mariage  que  celui 
c6\6bT6  in  facie  ecclesiae.  £t  par  Ik,  il  faut  le  reconnaftre,  elle  fit 
un  grand  pas  en  avant 

'*  Le  Code  frangais,  en  attfouant  tout  ce  qu*il  y  avait  d'exag^rd 
dans  Tancienne  famille  Romaine  et  en  la  compl^tant  par  la 
publicity  du  manage  qui  avait  6t6  proclamde  au  Concile  de  Trente, 
avait  fait  une  oeuvre  aussi  complete  qu'une  ceuvre  humaine  peut 
r^tre.  Par  la  publicity,  il  favorise  le  credit  public,  car  les  tiers  sont 
pr^venus.  II  donne  dans  une  large  mesure  satisfaction  k  la  famille, 
parce  que  son  consentement  est  souvent  un  ddment  indispensable 
pour  la  validity  du  mariage,  mais  toujours  il  est  exig^.  Les 
parties  elles-m^mes  ne  peuvent  pas  raisonnablement  se  plaindre, 
puisqu'il  n'y  a  point  mariage  si  leur  consentement  fait  d^faut 

**  Pour  moi,  une  loi  sur  le  mariage  qui  aurait  la  pretention  de 
devenir  intemationale  doit  of&ir  cette  triple  garantie  et  cette  triple 
satisfaction.  II  faut  rendre  k  la  famille  son  droit  de  veto,  dqpt 
r^glise  Tavait  privd  Ce  serait,  je  crois,  faire  acte  d'une  bonne  et 
Equitable  legislation. 

"Aprfes  ces  quelques  d^veloppements,  je  puis  revenir  aux 
travaux  de  nos  conferences.  De  tout  ce  qu*y  a  6t6  fait,  en  cette 
matifere,  je  ne  veux  retenir  que  trois  propositions,  et  je  les  ex- 
poserai  par  leur  ordre  de  date.  Voici  d'abord  celles  de  M. 
Robert  Joseph  Phillimore :  i°  Le  mariage  contract^  devant  un 
officier  civil  suivant  les  formes  et  les  deiais  presents  dans  ce  pays, 
devra  ^tre  reconnu  comme  valable  partout  ailleurs;  2^  Hn  tous 
cas,  un  essai  devra  dtre  fait  par  un  traite  conclu  entre  deux  j^tats,  et 
si  cet  essai  r^ussit  qu'on  cherche  k  retendre. 

"  Ces  propositions  furent  reprises  par  M.  J.  G.  Alexander  dans 
la  Conference  de  Berne  tenue  en  1880.  Dans  un  discours  fort 
remarquable  M.  Alexander  s'efforga  de  faire  adopter  ces  proposi- 
tions,* mais  sans  obtenir  le  succ^s  qu'il  meritait 

♦  No;  Mr,  Alexander  considered  Sir  Robert  Phillimore's  proposals  im- 
practicable, and  made  a  much  more  modest  suggebtion.  See  *  Berne  Conference 
Report,*  pp.  153,  4. — //on.  Gen.  Sec, 
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"  BL  Clunet  proposa  alors,  au  moins,  comme  palliatif,  de  fiiire 
commimiqaer  par  les  autorit^  comp^tentes  aux  officiers  de  I'^tat 
dvil,  aox  ministres  du  culte  et  k  toutes  pexsonnes  autohs^es  k 
proc^er  k  la  c^^ration  du  manage,  les  lois  existantes  en  France. 
£t  M.  Climet  exprima  en  mtee  temps  le  disk  que  les  tribunaux 
firan^ais  se  montrassent  jaloux  de  leur  c6t^  pour  donner  le  plus 
d'effets  k  ces  contrats.  La  Social  Science  Association  s'inspira 
de  cette  idtfe  eC  la  fit  admettre  en  Angleterre  en  tant  que  les 
institutions  de  ce  pays  le  permettaient 

**£n  i88ay  k  la  Conf&ence  de  Liverpool  M.  Travers  Twiss 
appela  tout  particulibrement  Tattention  snr  une  loi  beige  qui 
venait  d'etre  pibmulgu^  Cette  loi  ^largit  la  competence  des 
agents  diplomatiques  et  consulaires.  Elle  leur  permit  de  procdder 
k  un  manage  entre  Beiges  et  fenunes  d'une  nationality  ^trangfere. 
Cette  loi  s'^tait  inspire  du  Consular  Marriage  Act  X3  &  13  Vic. 
c  68  (1849),  mais  elle  n*alla  pas  si  loin  que  la  loi  anglaise  qui 
permettait  aux  consuls  de  proc^der  au  manage,  m^me  quand  la 
femme  senle  ^tait  anglaise.  II  faut  ajouter  que  beaucoup  de  pays 
s'empress^ent  de  suivre  I'exemple  donn^  par  TAngleterre.  Ainsi 
ritaUe  fit  voter  une  loi  dans  ce  sens  le  28  Janvier  1866,  les 
Pays-Bas  le  25  juillet  1871,  la  Suisse  le  24  d^cembre  1874, 
FAUemagne  le  6  fdvrier  1878  et  enfin  la  Belgique  le  20  mai  1882. 
Dans  ce  sens  M.  Clunet  fit  la  proposition  suivante :  Qu'un  conseil 
special  ftit  nommd  pour  qu'il  insistit  auprbs  du  Gouvemement  de 
la  Grande-Bretagne  sur  la  n^cessitd  de  conclure  des  trait^s  avec 
les  puissances  ^trangires  (et  sp^cialement  avec  la  France)  dans  le 
but  de  r^gler  les  conditions  ndcessaires  d'un  manage  valable  entre 
dtoyens  de  diffdrentes  nationalit^s. 

"Je  vous  prie  done,  Messieurs,  de  reprendre  purement  et 
simplement  cette  proposition  de  M.  Clunet  que  vous  avez  admise 
par  un  vote  unanime,  ou  comme  dit  le  rapport  neniine  contra- 
dicente.  Je  crois  qu'en  faisant  entrer  cette  proposition  dans  la 
pratique  nous  nous  acheminerions  directement  vers  la  solution 
donate  par  M.  Robert  Joseph  Phillimore  et  M.  Alexander, 
laqnelle  nous  pourrions  plus  ais^ment  transformer  en  projet 
de  loi." 
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M.  Lachau  (Paris)  read  the  following  Paper  on  the  same 
subject  by  Professor  Gabba,  Pisa : — 

"  Confiit  des  Lois  concernant  U  Mariage, 

"  Je  me  r^jouis,  pour  ma  part,  de  remettre  k  Tordre  du  jour 
rimportant  argument  du  manage  en  droit  international  privd 
parmi  les  sujets  d'^tude  de  la  Conf(frence  actuelle  de  notre 
Association.  Ddjk  en  x88o  et  en  1882,  dans  nos  Conferences 
de  Berne  et  de  Liverpool,  nous  avions  ^tudid  cet  argument,  et 
personne  n'a  oublid  les  sages  consid^tions  de  nos  tr^  estim^s 
collbgues  Messieurs  Alexander,  Freeland,  Travers  Twiss  et  Clunet. 
Nous  devons  par  consequent  k  nos  traditions  monies  de  continuer 
retude  du  dit  argument,  aussi  difficile  qu'importante.  En  cette 
ann^e  du  reste  nous  ne  serons  pas  seuls  k  T^tudier;  Flnstitut  de 
Gand  Ta  inscrit  aussi  parmi  les  questions  k  traiter  dans  sa  prochaine 
reunion  de  Heidelberg.  II  est  k  esp^rer  que  les  deux  asso- 
ciations et  les  nombreux  jurisconsultes  dont  elles  se  composent, 
tomberont  d'accord  en  mainte  conclusion,  laquelle  aura  par  Ik 
une  plus  grande  autoritd  et  plus  de  chance  d'etre  prise  en  sdrieuse 
consideration  par  les  l^gislateurs. 

"  Je  nc  dois  pas  oublier  le  mot  c^l^bre  de  Tillustre  Phillimore 
h,  Londres  en  1879,  ^  The  present  international  practice  and  law 
with  respect  to  marriage  of  foreigners  is  a  disgrace  to  Christen<- 
dom.'  Je  n'oublie  pas  non  plus  cet  autre  mot  de  notre  illustre 
Vice-President,  Travers  Twiss,  k  Liverpool,  en  1882 :  *  It  is 
hopeless  to  expect  a  general  consensus  of  nations  upon  points  with 
regard  to  the  &mily.'  Je  crois  cependant  que  cette  honte  ne 
doit  pas  se  perp^tuer,  et  que,  si  les  nations  chr^tiennes  ne  peuvent 
pas  de  sitot  adopter  les  m^mes  iddes  en  fait  de  manage  et  de 
relations  personnelles  qui  s'ensuivent,  soit  entre  conjoints,  soit 
entre  p^res  et  fils,  elles  pourront  au  moins  tomber  d'accord  sur 
les  principes  ayant  pour  but  de  garantir  la  reconnaissance  et  le 
respect  mutuel  des  id^es  et  des  lois  propres  k  chacune  d'elles  sur 
ces  matibres. 

"  Tel  est  en  efTet  le  vrai  but,  le  caract&re  distinctif  du  droit 
international  privd.     II  ne  vise  pas,  ni  en  matifere  de  manage  ni 
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en  aucnne  autre  mati^,  h,  ^tablir  des  principes  de  droit  priv^, 
qui  paissent  toe  acceptds  par  toutes  les  nations ;  il  borne  platdt 
sa  tiche  k  dtablir  des  regies  raisonnables,  soit  pour  donner 
I'avantage  k  une  d'entre  plusieurs  legislations  civiles  concurrentes 
dans  un  mtoe  cas  international  privd,  soit  pour  garantir  une 
pleine  reconnaissance  et  une  exacte  application  k  toutes  ces  lois 
en  m^me  temps.  Une  tiche  si  modeste  est,  k  coup  sdr,  asses 
difficile^  mais  non  d^sespdr^ 

**  Cest  du  manage  k  I'^tranger  qu'il  s'agit,  lorsqu'on  considtee 
le  nxariage  en  droit  international  privd  En  effet,  ou  bien  un  sujet 
d'un  t,t2tt  veut  se  marier  dans  cet  £tat  avec  un  stranger ;  ou  bien 
deux  Strangers  veulent  se  marier;  ou,  finalement,  deux  sujets 
d'un  t,tBt  veulent  se  marier  dans  un  autre  £tat ;  dans  tous  ces  cas, 
^puisant  toutes  les  hypotheses  possibles  du  droit  international 
pnr6  en  fait  de  maxiage,  il  y  a  toujours  au  moins  un  individu 
qui  vent  se  marier  en  pays  granger. 

**  Un  point  de  vue,  une  pr^misse  fondamentale  plane  sur  toute 
cette  mati^re  du  manage  k  T^tranger:  il  faut  viser  k  ce  que 
Texistence  et  la  validity  du  manage  soient  reconnues,  ou  nides, 
^alement  et  en  m^me  temps  par  tous  les  J^tats  int^ress^s. 
Lorsque,  en  effet,  toutes  les  nations  int^ress^es  seront  tomb^es 
d'accord  sur  les  principes  amenant  le  dit  rdsultat,  il  s'ensuivra 
que  tout  manage  k  lYtranger  valablement  contract^  vis  k  vis  des 
^tats  int^ess^s,  sera  aussi  valable  vis  k  vis  de  tous  les  autres, 
savoir,  que  la  validity  du  manage  sera  en  tout  temps  et  partout 
JT^^e  d'apv^  les  mdmes  principes  de  droit  international  privd  qui 
auxont  preside  k  sa  conclusion  ordinaire. 

''Quels  sont,  k  mon  avis,  les  principes  les  plus  raisonnables 
du  droit  international  priv^  en  fait  de  manages  k  T^tranger? 

**Le  problbme  est  bien  difficile,  je  le  r^p^te ;  et  il  m^riterait 
d'toe  tiaitd  bien  plus  amplement  qu'il  ne  m'est  loisible  de  le  faire 
en  ce  moment  La  difficult<f,  du  reste,  est  m^me  pour  moi  con- 
sid^rablement  amoindrie  par  les  Etudes  dont  cette  mati^re  a 
d^jk  6t6  I'objet,  soit  au  sein  de  notre  Association  m^me,  soit  au 
seiu  de  Flnstitut  de  Gand,  et  dans  plusieurs  publications  qui  ont 
pani  en  differents  pays  dans  ces  derniferes  ann&s. 
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"  II  y  a  deux  points  essentiels,  deux  aspects  fondamentaux  k 
distinguer  et  k  consid^rer  k  part  et  successivement  D'abord  il 
s'agit  de  la  forme  ou  des  formality  ext^eures  du  manage; 
ensuite  il  s'agit  des  conditions  de  capacity  et  des  emp^hements. 

"  Des  formcUitks  exthieures  du  mariage  d  Pitranger, 

''  Sur  ce  point  il  y  a  presque  unanimity  quant  au  principe  k 
suivre ;  savoir,  le  principe  locus  regit  actum.  Tel  a  i\.i  en  effet 
Tavis  de  MM.  Arntz  et  Westlake  au  sein  de  Tlnstitut  de  Gand  k 
Munich  en  1883  ('Ann.  de  Tlnst  de  Dr.  Int'  tom.  viL  p.  42  et 
suiv.),  et  de  M.  Koenig,  au  sein  du  m£me  Institut  k  Bruxelles  en 
z886  (lA  tom.  viil).  MM.  Bar  et  Brusa  ne  partageaient  pas  tout 
k  fait  la  proposition  de  M.  Koenig,  mais  Tassembl^  de  Bruxelles 
se  rangea  du  c6td  du  dernier.  On  peut  m^me  dire  que  notre 
Association  aussi  a  adopts  le  principe  locus  regit  actum  en  fait 
de  forme  ext^rieure  du  mariage,  puisque  dans  la  reunion  de 
Liverpool  en  1882  (Report,  p.  153),  sur  une  motion  de  M.  Free- 
land,  elle  a  accept^  la  formule  de  M.  Phillimore,  qui  dit  en 
substance  que  le  mariage  contract^  devant  Tofficier  competent, 
d'aprH  la  loi  '  of  the  country  where  it  is  celebrated,  should  be 
everywhere  recognised  as  valid.' 

*'  II  serait  superflu  de  r^pdter  ici  les  arguments  connus  en  faveur 
de  la  prdfdrence  k  donner  k  la  loi  du  pays  o\x  le  mariage  est  con- 
tractd,  pour  ce  qui  a  trait  k  la  forme  extdrieure  de.cet  acte. 
Entre  pays  civilises,  saroir  entre  pays  Chretiens,  il  n'y  a  pas 
lieu  k  m^fiance  mutuelle,  soit  quant  k  Timportance  attribute  par 
la  loi  k  Tacte  du  manage,  soit  quant  k  la  vari^td  des  garanties 
gisant  dans  la  forme  extdrieure  mdme  de  cet  acte.  Quelle  que 
soit  cette  forme,  quel  que  soit  Tofficier  pr&idant  k  la  cd^ration 
du  mariage,  fdt-il  m6me  un  prgtre,  il  n'y  a  pas  k  craindre  que 
cet  officier  ne  soit  un  t^moin  siir  du  consentement  des  ^poux, 
un  gardien  vigilant  de  Tobservance  des  lois.  L'hypothbse  d'un 
pays  et  d'une  legislation  admettant  aujourd'hui  encore  les  anciens 
principes  du  droit  canon  en  fait  de  conclusion  du  mariage  est 
tout  k  fait  d^nu^e  de  fondement.  Lk  oh  le  mariage  est  encore 
rt^gi  par  les  lois  de  T^glise,  c'est  la  forma  Tridentina  qu'on  doit 


(     133    ) 

observer;  mais  k  rheuie  qu'il  est,  il  n'y  a  plus  de  pays  oh  la  loi 
ne  surveille  de  pr^  la  coDdusion  des  manages,  et  ob  elle  n'ait 
^tabli  des  offiders  d'etat  civil,  au  moins  pour  ceux  qui  ne  veulent 
pas  contracter  leur  manage  k  F^glise. 

**  Anssi  je  ne  crois  pas  qa*on  doive  accepter  la  formule  de  Sir 
Robert  PhiUimore,  en  tant  qu'elle  exige  toujonrs  et  partout  Tinter- 
vention  d'un  offider  d'dtat  dvil  dans  la  condusion  da  manage,  lit 
dessns  je  partage  tont  k  ^t  les  id^  et  les  objections,  exposes 
par  M.  Alexander  dans  la  conf<frence  de  notre  Association  k 
Beme,  en  i88a     (Report,  p.  153.) 

''  Concurremment  avec  la  comp^nce  de  Tofficier  local  pour  la 
condusion  d'un  mariage  k  I'^tranger,  je  crois  qu'on  doit  aussi 
admettre  celle  du  consnl,  ou  bien  de  Fagent  diplomatique  de  T^tat 
anqud  appartiennent  I'dpoux  ou  les  ^poux  Strangers.  Cest  une 
comp&ence  pou^  ainsi  dire  subsidiaire,  que  celle  du  consul  ou  de 
Fagent  diplomatique,  vis  k  vis  de  la  comp^ence  de  Tofficier  local 
U  n'y  a  pas  de  contradiction  entre  les  deux ;  le  sujet  Stranger  a 
libre  choix  entre  la  c^lAration  du  mariage  par  devant  Tofficier 
local  des  mariages,  ou  bien  par  devant  son  propre  consul  ou 
agent  diplomatique. 

'*  Cette  proposition  aussi  est  loin  d'toe  nouvelle.  Nous  nous 
souvenons  tous  de  Moquente  recommandation  qu'en  fit  Tillustre 
Travcrs  Twiss  dans  la  ConfArence  de  Liverpool  (Report,  p.  150 
et  smv.)  Plus  tard  elle  a  encore  6t6  soutenue  par  M«  Koenig 
pour  satisflEtire  au  d^sir  de  Tlnstitut  de  Gand  k  Bruxelles  en  1886 
(' Annales  de  I'lnstitut  de  Droit  Int'  tom.  viiL  p.  71).  Le  grand 
avantage  qu'dle  offire  k  peine  est-il  besoin  de  le  faire  remarquer. 
On  ne  peut  concevoir  de  meilleure  gaiantie  de  Tobservance  de  la 
loi  ^trang^  touchant  les  conditions  de  capacity  et  les  em- 
pSchements  au  mariage.  En  m£me  temps,  le  consul,  ou  bien 
Tagent  diplomatique  Stranger,  est  cens^  ne  pas  ignorer  ou  vouloir 
m&x>nnaltre  la  loi  du  pays  ob  il  rdside  en  vertu  de  la  confiance 
que  ce  m^me  pays  lui  t^moigne. 

*'Ce  n'est  cependant  que  dans  les  termes  propose  par  Sir 
Travcrs  Twiss,  que  j'accepte  et  que  je  recommande  sa  proposi- 
tion touchant  la  validity  des  mariages  contractus  k  T^tranger  par 
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devant  les  consuls  ou  les  agents  diplomatiques.  Savoir,  il  faut  que 
la  competence  de  ces  officiers  dans  la  conclusion  des  manages 
soit  reconnue  non  seulement  par  VitaX  Stranger,  lorsque  les  deux 
^poux,  ou  Tun  de  ceux-ci  est  Stranger,  mais  que,  dans  ce  demier 
cas,  elle  le  soil  aussi  pax  T^tat  auquel  Tautre  ^poux  appartient,  et 
oU  la  cddbration  du  manage  a  lieu.  II  fiaiut,  pax  consequent, 
d'apr^s  Tavis  de  Sir  Travers  Twiss,  proclamer  comme  principe 
du  droit  international  priv^,  et  recommander  k  toutes  les  nations 
civilis^es,  I'exemple  de  la  loi  anglaise  da  1849  (Act  12  &  13 
Vict  c.  68),  permettant  la  conclusion  des  manages  entre  sujets 
britanniques,  et  entie  un  sujet  britannique  et  un  Stranger,  en 
pays  Stranger,  par  devant  le  consul  anglais. 

'^  A  rheure  qu'il  est,  je  ne  crois  pas  F^tat  des  legislations  des  pays 
Chretiens,  en  fait  de  competence  des  consuls  dans  la  conclusion 
des  mariages,  different  de  ce  qu'il  etait  lors  du  discours  de 
Sir  Travers  Twiss  en  r88a.  Cest  k  dire,  aujourd'hui  encore, 
comme  il  y  a  cinq  ans,  le  principe  adopte  par  la  dite  loi  anglaise 
de  1849  ^'^st  reconnu  ni  en  Italie,  ni  en  Belgique,  ni  en  Allemagne, 
ni  en  Suisse,  ni  aux  Pays-Bas.  Les  legislations  de  tous  ces  pays 
ne  reconnaissent  la  validite  d'un  mariage  contracte  i,  retranger  avec 
rintervention  des  consuls,  que  si  les  deux  epoux  sont  des  sujets  de 
r^tat,  ou  bien  si  un  sujet  de  T^tat  epouse  une  femme  etrang&re. 

"  Sauf  la  modification  susdite,  en  fait  de  mariages  k  retrangei 
devant  les  consuls  ou  les  agents  diplomatiques,  je  n'hesite  pas  k 
affirmer  que  la  meilleure  loi  touchant  les  mariages  k  retranger  est, 
k  mon  avis,  la  loi  beige  du  20  mai  1882.  Elle  est  rapportee  dans 
nos  Reports y  Con£  de  Liverpool,  p.  149.  J'y  trouve  une  exacte 
et  complete  exposition  des  principes  que  je  viens  de  soutenir. 
Aussi  je  n'hesite  pas  non  plus  \.  conseiller  k  notre  Association  de 
vouloir  bien  ajouter  \  la  dite  loi  le  sceau  de  son  approbation 
intemationale. 

**  Des  conditions  de  capacite  et  des  empichements  du  mariage, 

^'  Cet  autre  cote  du  mariage  est  sans  contredit  bien  plus  difficile 
k  regler  en  droit  international  prive  que  la  forme  exterieure  du 
ni^me  acte.     Tandis  que  la  forme  exterieure  peut  ^tre  soumise  k 
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une  seuk  loi,  et  qae  le  manage  contmct^  dans  la  fonne  Aablie  par 
cette  loi  est  valable  de  ce  chef  partout  et  toujours,  la  validity 
intriiis^ue  du  manage,  telle  qu'elle  depend  de  la  capacity  des 
^poux  et  de  Fabsence  d'emp^chements,  ne  peut  pas  ressortir  d'ane 
seule  1(M.  Fnisque  plusieuzs  ^tats  sont  int^ess^  en  m£me 
temps,  et  au  m^e  degrd,  k  tout  maiiage  it  I'^tianger,  et  que 
cfaaqne  £tat  exige  et  doit  exiger  la  pleine  et  exacte  observance 
des  conditions  de  capacity  et  des  emp^chements  qu'il  a  teblie, 
tandis  qu'il  peat  se  contenter  des  fonnalitds  ext6ieures,  dtablies 
par  une  l^;islation  Arang^,  il  s'ensoit  que  tout  mariage  k 
r^tianger  doit  satis&ire  en  m£me  temps  anx  conditions  intrins^ques 
dtablies  par  la  loi  de  tous  les  £tats  qui  y  sont  int^ressds. 

*'  Les  £tat$  sont  k  mon  avis  au  nombre  de  deux :  savoir,  Tl^tat 
ob  diacun  des  ^ux  est  domicilii,  et  Tl&tat  auquel  chacun  des 
^poux  appaitient  comme  citoyen  on  sujet  En  d'autres  termes, 
r^tat  du  domicile  actuel,  et  Tl&tat  du  domicile  d'ongine.  On  ne 
pent,  suivant  moi,  ne  pas  avoir  dgaid  k  Tun  et  k  Fautre  de  ces 
deux  ifetatSy  m£me  sans  tenir  compte  du  couiant  actuel  en  faveur 
de  la  subrogation  totale  du  crit^ium  de  la  nationality  k  celui  du 
domicile  en  droit  international  priv^,  et  particuli^rement  en  droit 
personnel  et  &milier.  Quoiqu'en  effet  le  domicile  soit  pour 
chaque  indxvidu,  non  pas  seulement  le  si^ge  habituel  de  sa  per- 
Sonne  et  de  ses  affaires,  mais  anssi  le  milieu,  I'atmosphbe,  ob  il 
puise  les  dements  substantiels  de  son  existence  morale,  les 
prindpes  qui  prfeident  k  ses  relations  juridiques,  on  ne  pent 
cependant  nier  que  le  bien  national,  la  citoyennetd,  ne  soit  aussi 
im  bien  moral  et  juridique,  gardant  toute  sa  valeur  vis  k  vis  de 
ceux  qui,  tout  en  s'dtablissant  en  pays  Stranger,  n'ont  pas  cess^ 
d'etre  citoyens  de  I'^tat  d'ob  ils  proviennent  Si  ces  individus  ont 
le  devoir  de  respecter  les  lois  de  leur  domicile  it  T^tranger,  ils  ont 
le  m€me  devoir  vis  it  vis  des  lois  de  leur  patrie. 

*'  Je  suis  par  consequent  de  Favis  que  tout  mariage  it  F^tranger 
n'est  valable  partout  et  toujours,  que  s'il  remplit  toutes  les  con- 
ditions de  capacity,  s'il  n'est  exempt  de  tout  emp^hement 
^tabli,  soit  par  la  loi  nationale,  soit  par  la  loi  du  domicile  de 
chacun  des  ^poux. 
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"  Cette  proposition  n'a  pas  tout  k  fait  en  sa  faveur  Tunanimit^  des 
opinions.  An  contraire,  il  y  a  beaucoup  de  divergences  entre  les 
theories  qui  ont  6t6  Onuses  jusqu'ici  en  mati^  de  capacity  et 
d'emp^chements  du  manage.  Cependant,  si  Ton  compare  ces 
diffdrentes  theories,  on  y  aper9oit  plus  de  points  de  contact,  qu'on 
n'aurait  pu  soup9onner  k  premise  vue. 

"  Que  la  loi  nationale  doive  toe  observfe,  en  fait  de  capacity, 
soit  absolue,  soit  relative,  et  en  fait  d'emp£chements  au  manage, 
cela  a  6t6  admis  par  MM.  Amtz  et  Westlake  dans  leur  rapport 
susmentionnd  k  Flnstitut  de  Gand.  M.  Koenig  en  dit  autant  (L  c) 
pour  ce  qui  a  trait  aux  empfichements  qu'ils  soient  publics  ou  diri- 
mants.  Ce  m£me  auteur  exige  aussi  Tobservance  de  la  loi  du 
domicile  pour  les  dits  emp^chements.  II  y  a  done  entre  ces  juris- 
consultes  cette  seule  divergence,  que  MM.  Amtz  et  Westlake 
negligent  la  loi  du  domicile,  soit  pour  les  conditions  de  capacity, 
soit  pour  les  empdchements,  tandis  que  M.  Koenig,  tout  en  exigeant 
Tapplication  de  la  loi  nationale  et  de  la  loi  du  domicile  quant 
aux  emp^chements  publics  ou  dirimants,  n'a  aucun  ^gard  k,  la 
loi  nationale  pour  ce  qui  conceme  les  conditions  de  capacity 
D'aprbs  M.  Koenig,  soit  les  conditions  d'^ge,  soit  les  conditions 
attenantes  au  consentement  des  p^s  et  mbres,  ou  d'autres 
parents,  devraient  £tre  soumises  k  la  loi  du  domicile  ou  bien  k  la 
loi  du  pays  oh  le  manage  doit  6tre  contract^. 

"  Je  suis  d'accord  avec  MM.  Amtz  et  Westlake,  en  tant  qu'ils 
n'dtablissent  aucune  distinction  entre  les  conditions  de  capacity 
et  les  emp^hements  publics  et  dirimants.  Je  suis  aussi  d'accord 
avec  M.  Koenig,  en  tant  que  celui-ci  n'oublie  pas  la  loi  du 
domicile  k  c6t^  de  la  loi  nationale,  et  qu'il  ne  se  borne  pas  k 
cette  demibre,  que  MM.  Amtz  et  Westlake  ont  seule  en  vue. 
Aussi  Topinion  que  j'ai  ^mise  plus  haut  est  une  esp^ce  de  terme 
moyen,  d'dclectisme  entre  les  deux  theories  susdites  ;  elle  concilie, 
elle  fond  ensemble  ces  deux  theories,  en  ce  qu'il  y  a  de  juste  k 
mes  yeux  dans  chacune  d'elles. 

*'  En  effet,  quel  motif  y  a-t-il  d'^tablir  une  distinction  entre  les 
emp^hements  publics  et  les  autres  conditions  de  capacity,  dans 
la  matifere  qui  nous  occupe  ?    Je  n'apergois  pas  m^me  que  I'ige 
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requis  pour  le  manage  ne  soit  pas  une  condition  de  capacite, 
ainsi  que  M.  Koenig  a  Tair  de  le  penser.  Quant  aux  emp^he- 
ments  publics  et  dirimants  je  ne  nie  pas  qu'on  puisse  les  distinguer 
des  conditions  de  capacity  proprement  dites;  mais  une  pareille 
distinction  n'est  que  th^orique,  k  mes  yeux.  Puisque,  en  effet, 
la  loi  d'un  pays  donn^  ne  £ut  aucune  distinction  entre  toutes  ces 
conditions  du  manage  et  qu*elle  fidt  ddcouler  Tinvalidit^  de  cet 
acte  du  d^ut  de  Tune  ou  de  Tautre  d'entr'elles  indiff<^remment, 
on  ne  saurait  raisonnablement  k  I'dtxanger  avoir  moins  d'dgard  k 
Tune  qu'k  Tautre  de  ces  conditions. 

*'  Je  n'auiai  garde  de  justifier  mon  avis,  ci-dessus  dnonc^,  vis 
k  vis  du  projet  de  MM.  Bar  et  Brusa,  lors  de  la  reunion  de 
rinstitut  de  Gand  k  Bruxelles  ('Ann.  de  Tlnst  de  Dr.  Int'  viiL). 
Ce  projet  a  6ti6  mis  de  cdt^  par  le  dit  Institut,  et,  je  crois,  avec 
beaucoup  de  raison.  II  se  borne  k  exiger  I'observance  de  la 
loi  nationale  du  mari,  ce  qui  est  tout  k  fait  repugnant  k  Fopinion 
univeiselle  et  k  la  raison  elle-mtoe.  U^pouse  n'a-t-elle  pas,  en 
effet,  une  personnalit^  k  elle,  tout  anssi  bien  que  Tdpoux  ?  Les 
jnrisconsultes  susdits  se  sont  du  reste  aper^us  eux-m6mes  de  la 
iausset^  de  leur  prindpe  fondamental,  puisqu'ils  exigent  exception- 
nellement  Tobservance  de  la  loi  nationale  de  Tdpouse  par  ^gard 
an  consentement  des  parents,  et  Inobservance  de  la  loi  nationale 
de  Fdpouse,  ou  bien  de  la  loi  du  lieu  de  la  cdc^bration  du 
manage,  par  dgard  k  la  condition  de  T&ge.  Mais  ces  exceptions 
n'ont,  k  mon  avis,  d'autre  eflfet  que  de  faire  mieux  ressortir  la 
&usset^  de  la  rfegle  g^n^rale.  Comme,  du  reste,  ces  mtoes 
exceptions  ne  seraient  admises  qu'en  attribuant  au  tribunal  du 
lieu  de  la  c^^ration  du  manage  le  pouvoir  de  dispenser  T^pouse 
dtrang&re  de  Inobservance  de  sa  propre  loi  nationale,  le  systbme  de 
MM.  Bar  et  Brusa  finit  par  atteindre,  k  mes  yeux,  le  plus  haut 
degr^  d'incompr^ensibilitd ' 

**  Loi  nationale  et  loi  du  domicile  des  ^poux  ou  de  F^poux 
Granger ;  Fime  et  Fautre  loi  doivent  k  mon  avis  ^tre  considdr^es 
et  respectdes  dans  la  conclusion  des  manages  k  Fetranger.  D'une 
troisi^me  loi,  savoir,  de  la  loi  du  lieu  de  la  cdebration  du 
manage,  je  n'ai  pas  dit  mot  jusqu'icL     Je  suis  cependant  loin  de 
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n'y  avoir  pas  song^ ;  au  contraire,  je  suis  convaincu  qu'il  &at 
aussi  y  avoir  ^gard  dans  un  bon  systfeme  de  droit  intematioxial 
priv^  en  fait  de  manages  ^  F^tranger.  £t  je  crois  aussi  pouvoir 
plaider  Inobservance  de  cette  troisifeme  loi,  sans  ddroger  k  ma 
pr^misse  sus  dnonc^e,  et  surtout  sans  ddtoumer  aucunement  cette 
pr^misse  de  sa  juste  et  veritable  signification. 

"  En  r^alitd,  aucun  des  jurisconsultes  qui  ont  traits  jusqu'ici 
des  manages  k  Tdtranger  n'a  omis  de  tenir  compte  de  la  loi  du 
lieu  de  la  cd^bration  du  manage. 

'^  Messieurs  Amtz  et  Westlake  donnent  tout  k  fiait  la  mdme 
importance  k  la  loi  nationale  et  k  la  loi  du  lieu  de  la  cddbration 
du  mariage.  £n  particulier,  ils  ne  tol^reraient  pas  qu'aucune 
incapacity  au  mariage,  ayant  un  caractbre  pdnal  ou  religieux,  fiit 
prise  en  consideration  nulle  part  ailleuis  que  dans  T^tat  oh  elle  est 
dtablie.  M.  Koenig  n'admettrait  pas  non  plus  la  cSAzation  ni 
la  validity  du  mariage  entr^^trangers,  ou  bien  entre  un  Stranger 
et  un  sujet  de  F^tat,  en  d^pit  d'un  empfichement  d'ordre  public, 
^tabli  par  la  loi  du  lieu  de  la  c^dbration  du  mariage,  et  non 
reconnu  par  la  loi  nationale  des  ^poux,  ou  de  Tun  des  ^poux* 
Messieurs  Bar  et  Brusa  expriment  aussi  la  mdme  idde,  en  disant 
que  nul  mariage  ne  peut  ^tre  contract^,  ni  regard^  comme  valable, 
si  la  loi  du  lieu  de  la  c^lAration  du  mariage  y  envisage  un  crime 
ou  un  di/if. 

*'  Au  fond,  je  suis  d'accord  avec  les  illustres  jurisconsultes  sus 
nomm^s.  Je  crois  aussi  qu'on  ne  peut  pr^tendre  de  nul  l^tat 
civilisd  quelque  chose  de  plus  qu'une  simple  assistance  passive,  une 
veritable  cooperation  positive  et  foimelle  k  un  mariage  d^fendu 
par  ses  propres  lois,  au  nom  de  la  morality  publique,  telle  qu'il 
Fentend  Le  respect  dd  aux  lois  ^trangbres,  r^gissant  des  in- 
dividus  dtablis  dans  F^tat,  sans  en  6tre  les  sujets,  ne  saurait  dtre 
alMgue  pour  imposer  et  pour  justifier  la  violation  d'une  loi 
nationale,  toutes  les  fois  que  cette  violation  rev^tirait  Faspect  d'un 
veritable  scandale.  On  doit  plutdt  dire  que  la  premibre  de  ces 
deux  propositions  n'a  rien  k  faire  avec  la  seconde.  M.  Westlake 
a  tr^s  justement  remarqud,  qu'il  ne  serait  pas  possible  k  un  Stranger 
d'epouser  sa  nifece  en  Angleterre,   quand  m^me  celle-ci   serait 
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^tiang^,  et  que  la  loi  Arang^  r^issant  le  cas  admit  un  poreil 
manage,  qui,  aux  yeux  des  Anglais,  n'est  qu'tme  immomliuL  ()n 
pounait  dire  la  m€me  chose  pour  tout  autre  pays,  et  pour  tout 
autre  cas,  oil  la  diffonnittf  entre  la  loi  matrimoniale  locale  et  uoe 
loi  matiimoniale  ^trangbre  it^issaM  des  ^poux  ^tmngers,  soil  do 
chef  de  la  nationality  soit  du  chef  du  domicile,  iev6tit  Faspect 
d'nne  veritable  atteinte  aux  id^  et  aux  traditions  morales ;  en  on 
mot,  au  sens  moral  du  lieu  de  la  c^l^ration  du  mariage. 

*^  J'admets  done  de  bon  gri  que  la  loi  du  lieu  de  la  cddbration 
du  mariage  doit  aussi  6tre  prise  en  consideration,  ^  cot^  de  la  loi 
nationale,  et  de  la  loi  du  domicile  des  dpoux,  k  Teffet  d*emp^her 
tout  mariage  entre  Strangers,  ou  bien  entre  un  dtranger  et  un 
sujet  de  F^tat,  qui,  tout  en  dtant  admissible  et  valable  d'aprbs 
ces  deux  demiferes  lois,  ne  le  serait  pas  de  m£me  d'apr^  la 
premi^  loi,  et  pour  une  grave  laison  d'ordre  moral  Pour  une 
grave  raison  (fordre  morale  dis-je,  et  peut-^tre,  vaut-il  mieux  ici 
emprunter  k  notre  honorable  collogue,  M.  Clunet,  sa  formule: 
sou/  Us  cas  oi^  tardre  public  (du  pays  oil  le  mariage  doit  6tre 
c^dbr^  /y  oppaserait  (<  Ann.  de  Flnst  de  Dr.  Int'  Sess.  de 
Munich,  p.  47). 

^  C'est  en  ce  sens  que  je  crois  devoir  et  pouvoir  completer  ma 
formule  originelle,  en  y  ajoutant  la  mention  de  la  loi  du  lieu 
de  la  c^Aration  du  mariage,  sans  d^roger  ni  toucher  le  moins 
du  monde  k  son  importance  fondamentale.  £t  sur  ce  point 
j'invoque  d'une  £sigon  toute  particulihre  Fattention  de  mes  bono- 
xables  coUbgues. 

'*  Je  suis  loin  d'attribuer  k  la  loi  du  lieu  de  la  calibration  du 
mariage  la  m£me  importance  qu'k  la  loi  nationale  et  k  la  loi  du 
domicile,  dans  les  mariages  k  F^tranger.  Les  ^poux  Strangers 
ne  sent  pas  tenus  k  satisfaire  k  toutes  les  exigeances  de  la  premiere 
loi,  soit  quant  aux  conditions  de  capacity,  soit  quant  aux  em- 
pechements;  il  suffit  qu'ils  ne  contreviennent  pas  aux  prohibi- 
tions de  cette  loi ;  et  encore  ils  n'ont  k  se  soucier  de  ces  prohibi- 
tions, que  si  elles  out  la  nature  de  lois  ou  de  mesures  d'ordre 
public.  C'est  pourquoi  j'ai  toujours  soutenu  en  droit  civil  italien, 
que   la  disposition  de  Tart   102  du  Code  civil,  soumettant  les 
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^poux  Strangers  aux  m^mes  empdchements  dtablis  pour  les 
sujets  italiens,  doit  ^tre  restreinte  k  ceux  d'entre  ces  empeche- 
ments  qui  int^ressent  de  prbs  Tordre  moral  et  public,  afin  de  ne 
pas  duder  cet  autre  principe  gdn^ral  du  droit  civil  italien,  savoir, 
qu'en  matibre  personnelle  tout  Stranger  n'est  soumis  qu'k  sa 
propre  loi  nadonale.  De  cette  manibre,  la  loi  locale  n'est  qu'une 
loi  limitative  de  Tefiet  de  la  loi  nationale  et  de  la  loi  du 
domicile,  une  simple  condition  sine  qua  non  de  Tefficacitd  de 
ces  lois,  et  encore  ne  Test-elle  que  dans  une  limite  assez 
^troite. 

*'  II  y  a  plus.  Comme  la  loi  du  lieu  de  la  c^ Oration  du  manage 
ne  fonctionne  que  comme  un  obstacle  k  Tefficacit^  de  la  loi 
nationale  et  de  la  loi  du  domicile,  et  que  ses  prescriptions  ne  sont 
pas,  k  proprement  dire,  des  conditions  de  validity  du  manage  k 
r^tranger,  il  s'ensuit  que  ce  manage  ne  pourra  jamais  dtre  attaqud 
du  chef  de  Tinobservance  de  la  dite  loi.  En  d'autres  termes,  si  un 
mariage  k  -r^tranger  a  iti  conclu  en  d^pit  d'une  prohibition  de 
la  loi  locale  ayant  la  nature  d'une  disposition  iTordre  public^  il  ne 
pourra  jamais  ^tre  invalid^  pour  un  tel  motif,  ni  dans  le  pays 
m^me  oh  il  a  ili  c^dbrd,  ni  dans  le  domicile  ni  dans  la  patrie 
des  ^poux,  ni  nulle  part.  Ceci  d^oule  ^videmment  de  la  pr^roisse 
que  la  validity  du  mariage  k  T^tranger  est  uniquement  r^gl^e  par 
la  loi  nationale  et  par  la  loi  du  domicile  des  ^poux,  et  que  la  loi 
du  lieu  de  la  c^^ration  ne  peut  qu'opposer  des  defenses  k  cette 
c^l^ration,  sans  dtablir  de  v^ritables  conditions  de  validitd.  Les 
autorit^s  du  dit  lieu  n'auraient  du  reste  qu'k  se  plaindre  d'elles- 
mdmes,  si,  malgr^  leur  surveillance,  il  aurait  ix&  possible  k  des 
etrangers  d'y  contracter  un  mariage  en  opposition  directe  aux 
id^es  morales  ayant  cours  dans  le  pays. 

''  Tels  sont,  k  mon  avis,  chers  et  honorables  collbgues,  les  prin- 
cipes  les  plus  gdndraux  et  les  plus  satisfaisants  touchant  le  mariage 
k  r^tranger. 

"  Quelque  raisonnables  qu'ils  soient,  je  ne  me  dissimule  cepen- 
dant  pas  que  Fapplication  pratique  de  ces  principes  est  entourde 
de  difficult^s  d'un  autre  genre. 

"  Nul  doute,  en  efFet,  que  dans  I'^tat  actuel  du  droit  international 
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et  des  relations  intemationales,  il  n'y  a  pas  de  moyens  sQrs,  ni  de 
garanties  suffisantes,  de  la  connaissance  et  de  Tapplication  exacte 
et  loyale  des  Mgislations  ^trangferes.  A  ce  point  de  vue,  le 
droit  international  priv^  en  matibre  de  mariage  n'a  pas  une  base 
plus  solide  qu'en  toute  autre  matifcre.  Aussi  je  ne  me  crois  pas 
oblig^  de  trailer  k  part  la  question  de  la  connaissance  inter- 
nationale  des  difiifrentes  legislations  nationales  en  fidt  de  mariage. 
Je  dois  cependant  remarquer  que,  en  raison  de  Timportance  toute 
sp^iale  de  Tinstitution  du  mariage,  il  est  aussi  plus  important,  et 
mdme  plus  urgent,  en  cette  matibre  qu'en  toute  autre,  de  rechercher 
les  moyens  les  plus  aptes  k  combler  la  dite  lacune  du  droit  inter- 
national actneL  Dans  ce  but,  je  crois  que  notre  Association 
ferait  tr^  bien  de  continuer  et  d'dargir  Toeuvre  commence  par 
elle,  k  la  conference  de  Berne,  au  sujet  d'une  plus  exacte 
connaissance  du  droit  matrimonial  anglais  et  fran^ais,  en  France 
et  en  Angleterre. 

"  Je  pounais  m'arr^ter  ici,  puisque  je  m'dtais  propose  pour  sujet 
d'^tude  les  conditions  de  la  validity  intrinsfeque  des  manages 
k  retranger,  et  que  ce  sujet  peut  bien  ^tre  envisage  k  part  et  A 
lui  seuL  II  y  a  cependant  une  telle  connexit^  pratique,  sinon 
th^orique,  entre  la  th^orie  de  la  validity,  et  celle  des  effets  du 
manage,  que  je  ne  peux  me  dispenser  d'ajouter  quelques  remarques 
au  sujet  de  la  seconde  th^orie  apr^  avoir  plus  amplement 
discute  la  premiere. 

"  Pour  ce  qui  a  trait  aux  relations  personnelles,  soit  entre  mari  et 
femme,  soit  entre  parents  et  enfants,  il  n'y  a  pas  lieu  assur^ment  k 
Tapplication  contemporaine  de  deux  lois:  savoir,  de  la  loi  nationale 
et  de  la  loi  du  domicile  des  ^poux.  Une  seule  loi  doit  r^gir 
les  dites  relations,  et  je  n'hdsite  pas  k  donner  la  prdf(frence  k  la 
loi  du  domicile  des  conjoints,  savoir,  k  la  loi  du  domicile  du 
marL  Tel  est  aussi  Tavis  ^mis  par  M.  Koenig  dans  Toccasion 
plusieuTs  fois  mentionn^e. 

"  De  mtoe  pour  ce  qui  a  trait  aux  relations  patrimoniales  des 
^poux,  savoir,  au  contrat  de  mariage  proprement  dit,  je  partage 
encore  Topinion  de  M.  Koenig,  donnant  la  prdf(^rence  k  la  loi 
du  domicile  du  niari.     Telle  est  aussi  Topinion  dominante  en 
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Angleterre,  en  Am^rique  et  en  AUemagne.*  Seulement  il  faut 
avertir  que  le  contiat  du  manage  ne  peut  pas  dtre  r^gi  successive- 
ment  par  des  lois  difii^entes,  k  tout  changement  du  domicile  du 
mari,  et  que,  par  con^^quent,  il  doit  6tre  toujours  et  partout  soumis 
k  la  loi  du  domicile  du  mari  lors  du  commencement  de  la  soci^t^ 
matrimoniale. 

'^  Parmi  les  effets  du  manage,  on  doit  ranger  aussi  les  contesta- 
tions qui  peuvent  surgir  entre  les  ^poux,  soit  par  ^gard  k  la 
validity  du  manage,  soit  par  ^;ard  k  la  dissolution  du  mariage 
ou  au  divorce. 

''  II  est  notoire  que,  parmi  les  sujets  les  plus  controvers^s  en  droit 
matrimonial  international,  il  y  a  celui  dn/orum  competent,  soit  pour 
I'annulation,  soit  pour  la  dissolution  du  mariage.  Les  opinions 
des  dcrivains  sont  trbs  partag^s  Ik-dessus,  et  les  legislations 
positives  ne  sont  pas  moins  en  disaccord.  Ce  dernier  disaccord 
surtout  n'a  rien  moins  que  de  trbs  funeste,  et  de  trfes  dangereux 
m^me  pour  les  relations  Internationales  des  peuples  civilises. 
Peut-on,  en  efTet,  rien  imaginer  de  plus  irrdconciliable  avec  toute 
id^e  de  justice  internationale,  et  de  s^uritd  intemationale  des 
droits  priv&,  que  Tannulation  ou  la  dissolution  d'un  mariage  de 
la  part  de  Tautorit^  judiciaire  d'un  ]^tat,  tandis  que  le  m6me  mariage 
continue  d'etre  regard^  comme  subsistant  et  comme  valable  dans 
la  patrie  du  mari,  ou  dans  le  pays  oh  les  ^poux  sont  domicilii? 
II  est  temps  de  mettre  tout  en  oeuvre,  pour  faire  cesser  un  pareil 
^tat  de  choses;  mais  il  est  tout  aussi  certain  que  Taccord  des 
nations  civilises  sur  le  point  de  la  competence  k  prononcer 
Tannulation  ou  la  dissolution  du  mariage,  ne  peut  varier  qu'aprfes 
un  accord  pr^alable  entre  ces  m^mes  nations,  au  sujet  des  lois 
pr^sidant  k  la  conclusion  m6me  et  k  la  validity  du  mariage. 

"  IjSl  question  de  la  loi  k  appliquer  dans  les  proc^  d'annulation 
et  de  dissolution  du  mariage  ne  doit  pas  toe  confondue  avec  Tautre 
question  dw  forum  competent  pour  ces  proems. 

"  Sur  la  premiere  quesHcn^  je  n'h&ite  pas  k  me  prononcer  en 
faveur  de  Tapplication  exclusive  des  lois  r^glant  la  conclusion 

•  (Voir  Verger,  Des  Mariages  contractus  en  pays  itrangers^  Paris,  1880, 
p.  80.) 
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m^me  du  mariage,  k  une  seule  exception  pr^,  que  j*indi()uerai 
plus  loiiL 

"  II  y  atirait  omtradiction,  je  pense,  k  soumettre  rannulation,  on 
bicn  la  dissolution  du  mariage  k  une  loi  autre  que  celles  r^glant 
la  conclusion  et  la  validity  du  mariage.  La  nullitd  de  cet  acte, 
en  quelque  endroit  et  en  quelque  temps  qu'on  la  prononce,  ne 
sauiait  laisonnablement  s'appuyer  que  sur  des  motifs  de  nullit^  ou 
d'invalidit^  remontant  k  Torigine  m^me  du  mariage.  Quant  k  la 
dissolution  du  mariage  ou  au  divorce,  on  ne  saurait  pas  non  plus 
le  prononcer  en  d^pit  de  la  loi  nationale  et  de  la  loi  du  domicile 
des  ^poux,  ou  pour  des  motifs  qui  ne  aeraient  pas  admis  ^gale- 
ment  par  ces  deux  lois,  sans  perdre  de  vue  cette  intime  liaison 
entre  la  personnalit^  humaine  d'un  cdt^  et  la  patrie  et  le  domicile 
de  I'autre  cdt^,  qui  amine  I'application  simultan^  de  la  loi 
nationale  et  de  la  loi  du  domicile  lors  de  la  conclusion  du 
mariage.  Ce  n'est  pourtant  ni  k  la  nationality  ni  au  domicile  des 
^poux  lors  de  la  conclusion  du  mariage  qu'il  faut  avoir  ^gard, 
loTsqu'il  s'agit  du  divorce;  mais  k  la  nationality  et  au  domicile 
des  ^poux  k  I'instant  m^me  de  la  demande  en  divorce. 

"  Par  ce  que  je  viens  d'affirmer,  j'ai  tout  k  £ut  ^cart^  la  doctrine 
pr^alant  jusqu'ici  dans  les  tribunaux  anglais  et  allemands,  savoir, 
la  doctrine  de  Fapplication  exclusive  de  la  /^  fori  aux  con- 
testations de  toute  espice,  concemant  Tdtat  des  Strangers  domi 
cili^  Comme  cette  doctrine  ne  tient  aucun  compte  de  la  loi 
nationale  et  de  la  loi  du  domicile  des  ^poux,  je  ne  saurais 
aucunement  I'accepter,  et  je  ne  crois  pas  non  plus  probable 
qu'elle  soit  accept^  par  d'autres  nations,  vu  la  tendance  pro* 
nonc^  de  notre  ^poque  en  &veur  de  la  loi  nationale  dans  le 
domaine  du  droit  international  privd 

**  U  y  a  cependant  un  cas,  oU  Ton  ne  saurait  raisonnablement 
m^connaftre  Tautorit^  de  la  lex  fori  dans  un  procbs  de  divorce 
entre  Strangers,  et  j'y  faisais  pr^isdment  allusion  tout  k  Theure, 
apr^  avoir  ^nonc^  la  rigle  g^n^rale  k  suivre  dans  de  pareils  proems. 
Le  divorce  n'est  pas  k  prononcer  entre  Strangers,  ni  k  regard 
d'un  ^poux  Stranger,  dont  le  mariage  a  ^t^  conclu  d'aprbs  une  loi 
ftrang^,  lorsquc,  contrairement  k  cette  loi,  la  lex  fori  n'admet  pas 
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le  divorce  en  thbse  g^ndrale,  ou  qu'elle  repousse,  au  nom  de  Tordre 
moral  et  public,  le  motif  special  all^gu^  pour  obtenir  la  dissolu- 
tion du  manage.  Je  n'ai  pas  besoin  de  beaucoup  de  mots  pour 
justifier  une  pareille  reserve.  Les  m^mes  considerations  qui  justi- 
fient  Topposition  de  Tautoritd  locale  k  un  mariage  entre  Strangers, 
au  nom  de  Tordre  moral  et  public,  justifient  aussi  I'opposition  de 
la  m^me  autorit^,  et  pour  le  m^me  motifi  k  un  divorce  demand^ 
par  des  Strangers  soumis,  du  reste,  k  leur  loi  nationale  et  It  la  loi 
de  leur  domicile. 

**  Sur  la  seconde  question^  je  me  prononce  ddcid^ment  pour  le 
principe,  suivi  en  Angleterre  et  en  Allemagne,  que  le  juge  com- 
petent pour  prononcer,  soit  I'annulation,  soit  la  dissolution  du 
mariage,  soit  encore  la  separation  entre  ^poux  Strangers,  est  celui 
du  domicile  de  ceux-cL  Ce  principe  n'est  admis,  ni  en  France 
(voir  Paul  Pic,  Mariage  et  Divorce  en  Droit  international^  Paris, 
1885,  p.  150  et  suiv.)  ni  en  Italic,  oh  la  rbgle  dominante  est 
plutot  celle  de  rincomp^tence  des  Tribunaux  dans  toute  question 
d'etat  entre  etrangers  domicilies  dans  le  pays. 

*'  Non  seulement  je  me  prononce  pour  le  principe  sus  enonce,  mais 
je  crois  aussi  qu'ii  est  du  devoir  de  notre  Association,  et  de  toute 
autre  corporation  ayant  k  coeur  le  progrbs  du  droit  international, 
d'employer  toute  son  autorite  en  vue  d'accords  intemationaux 
pour  Tacceptation  de  ce  principe.  A  quoi  bon,  en  efTet,*  les  nations 
civilisees  tomberaient-elles  d'accord  sur  les  lois  k  suivre  pour  la 
conclusion  des  manages  k  retranger,  et  pour  Tannulation  ou  la 
dissolution  de  ces  manages,  si  le  plus  grand  nombre  de  ces 
nations  continuaient  k  refuser  toute  reconnaissance  aux  arrets 
rendus  en  vertus  des  dites  lois  par  le  juge  du  domicile  des  epoux  ? 
Est-il  possible  qu'un  procbs  d'annulation  ou  de  dissolution  du 
mariage  soit  debattu  ailleurs  que  dans  le  domicile  m^me  des 
epoux  ?  Aussi  toute  meconnaissance  de  Tarr^t  du  juge  du  domi- 
cile, soit  dans  la  patrie  des  epoux,  soit  partout  ailleurs,  n'est 
autre  chose,  ni  plus,  ni  moins,  qu'un  deni  de  justice,  qu'un  aveu 
d'impuissance,  qu'un  desaveu,  on  ne  peut  plus  absolu,  du  droit 
international  prive,  et  de  sa  noble  mission  parmi  les  peuples 
civilises. 
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^  II  iaat  cependant  des  traits  intemationaitx  poor  gamntir  cette 
aide  matuelle  entxe  les  nations,  dans  I'administradon  de  la  justice 
matrimonialey  que  je  viens  de  plaider.  Comme  la  reconnaissance 
des  airte  de  la  justice  ^trangbe  dans  toute  question  d*^t 
impHque  manifestement  on  baut  degri  de  confiance  dans  cette 
justice,  de  la  part  de  la  nation  k  qui  les  plaidants  appartiennent, 
on  ne  sanrait  rescinder  d'une  d^laration  formelle  d*une  pareiUe 
conliance,  sous  la  forme  d*un  tndtd  Par  ce  moyen  les  nations 
contractantes  pourraient  m£me  atteindre  un  autre  but  tout  aussi 
important,  savoir,  elles  se  garantiraient  mutuellement  Fexacte 
connaissance  des  lois  de  chacune  d'elles  de  la  part  des  juges. 

'*Tant  que  des  traitds  intemationaux  dans  le  but  susdit  ne 
soat  pas  encore  stipul^  chaque  nation  civilis^  pounait  bien 
smvre  Tezemple  donn^  par  la  Suisse,  savoir,  elle  ne  devrait 
admettie  aucun  proc^  en  divorce  ou  en  nullity  d'un  manage  entre 
Strangers  dcxnidU^  ches  elle,  que  s'il  est  ^tabli  que  F^tat  auquel 
les  ^poux  appartiennent,  reconnatt  le  jugement  C'est,  en  effet, 
ce  que  present  une  loi  f&ldrale  Suisse  de  1874* 

**  Je  ne  saurais,  chers  et  honorables  collogues,  quitter  cet  argu* 
ment  du  divorce  k  I'dtranger,  sans  r^ter  un  vceu,  que  j'ai  ddjk  eu 
Foccasion  d'6nettre,  et  de  soutenir  bien  chaleureusement  dans 
notre  Conference  de  Berne  en  1880  {Report^  p.  143)  : 

"  Employons  tout  notre  z^le  et  toute  notre  insistance  afin  que 
des  scandales  intemationaux,  k  Tinstar  du  second  manage  de  la 
Piincesse  de  Beauf&emont,  ne  soient  plus  possibles  dans  le  plus 
prochain  avenir.  On  ne  pourrait  croire  k  Tavenir  du  droit  inter- 
national priv^  s'il  n'y  avait  vraiment  pas  de  moyens  pour  empdcher, 
dans  la  suite,  qu'un  dpoux  parvint  k  obtenir  le  divorce  dans  un 
pays  Stranger,  k  Tinsu  de  I'autre  dpoux,  qui  n'en  est,  et  n'en  reste 
pas  moins  tel  vis  k  vis  des  lois  et  de  la  justice  de  son  pays.  Que 
ce  soit  le  man,  ou  que  ce  soit  la  femme,  qui  ait  recours  k  un  pareil 
procdd^ ;  la  justice  et  la  morality  universelle,  la  mission,  Texpres- 
sion  elle-m^e  du  droit  international  s'en  r^voltent  et  le  con* 
damnent  ^galement  J'admets  que,  pour  pr^venir  les  scandales 
auxquels  je  viens  de  iaire  allusion,  ce  n'est  pas  autant  aux  prin- 
dpes  de  droit  international,  concemant  les  manages  k  T^tranger, 
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qii*aux  principes  concemant  le  changement  de  nationality,  qu*il  faut 
s'en  prendre.  Eh  bien,  tichons  d'amener  une  r^forme  du  droit  in- 
ternational, m6me  sous  cet  autre  point  de  vue.  Le  changement  de 
nationality  rentre  aussi  dans  Forbite  de  nos  Etudes,  et  nous  devons 
d'autant  plus  nous  en  occuper,  que  sans  cela  il  nous  serait  impos- 
sible de  concevoir  et  d'amener  une  rdforme  complete  et  satis- 
feisante  du  droit  international  en  mati^  de  divorce,  et  en  matifere 
des  mariages  k  T^tranger  en  gdn^raL" 

Professor  Leone  Levi  thought  the  difficulties  of  international 
marriage  law  might  be  met  by  the  adoption  of  two  precaudons.  No 
marriage  should  be  celebrated  between  a  foreigner  and  a  native  in 
any  country  without  the  production  by  the  foreigner  of  a  certifi- 
cate from  the  registrar  of  marriages  in  his  country  to  the  effect 
that  in  his  country  there  was  no  hindrance  to  his  marriage.  If  the 
registrar  of  marriages  gave  this  certificate,  the  marriage  should  be 
performed,  and  should  be  held  valid.  Upon  the  performance  of 
the  marriage  the  officers  of  the  Civil  State,  as  they  were  called  in 
France,  or  the  Registrar  of  births,  deaths,  and  marriages  in  Eng- 
land, should,  through  the  mediation  of  the  diplomatic  or  consular 
body  in  the  country  where  the  marriage  was  effected,  notify  the 
&ct  to  the  country  of  the  foreigner. 

M.  Clunet  thought  it  would  be  a  subject  for  regret  that  the 
Conference  should  not  take  some  step  forward  in  this  matter,  and 
he  thought  it  would  be  possible  to  do  so  by  imitating  what  had 
been  done  by  Belgium :  namely,  to  give  to  consuls  the  power  of 
celebrating  marriages  between  men  of  their  own  nation  (leurs 
nationaux)  and  foreign  women.  He  proposed  the  following 
resolution : — 

*'  La  Conference  dmet  le  vceu  que  dans  les  Conventions  con- 
sulaires  conclues  par  les  diffdrentes  nations,  il  soit  ins^i^ 
une  clause  permettant  aux  consuls  de  c^Arerdes  mariages 
entre  leurs  nationaux  et  les  femmes  ^trangbres.'' 

The  resolution  was  seconded  by  M.  Lachau. 

Professor  Levi  thought  the  subject  had  better  be  referred  to 
the  Council  for  further  consideration. 
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Mc  LdfON  thought  the  resolutioa  went  too  far. 

M.  Clunet  replied  to  the  objection,  after  which  the  discnMon 
was  continued  by  Mr.  Freeland  (Giichester),  Dr.  Pankhum  (Man- 
chester), Dr.  Barclay  (Paris),  and  Mr.  Campbell  (Edinburgh). 

Professor  Baldwin  (New  Haven,  Mass.)  considered  that  it 
would  be  very  dangerous  to  give  the  power  to  consuls;  some 
mi^  be  perfectly  proper  posons  to  exercise  the  right,  others 
might  not  Take,  for  instance,  consuls  who  were  natives  of 
the  country  where  they  were  accredited,  who  were  not  at  all  likely 
to  be  familiar  with  the  law  of  the  country  which  they  represented. 
He  thought  the  resolution  should  stand  over  for  further  con- 
rideiatioii. 

Mr.  LjiBD  (Boston)  approved  the  resdurion,  presuming  that  a 
mairiage  so  performed  would  be  made  legal  and  valid. 

After  some  observations  from  the  Chairman  (Sir  Tmvers  Twiss), 
the  resolution  was  put  in  the  following  modified  form : — 

**  This  Conference  expresses  the  desire  that  a  clause  be  inserted 
by  the  different  nations  in  consular  conventions,  permitting 
consuls  to  celebrate  marriages  between  men  of  their  own 
country  and  women  of  the  country  to  which  they  are 
accredited." 

The  resolution  was  carried  by  20  votes  against  4. 

The  following  resolution  was  then  proposed  by  Professor  Leone 
Levi,  and  seconded  by  Dr.  d'Orelli  Corragioni  (London) : — 

''This  Conference  recommends  that  no  marriage  shall  be 
celebrated  between  a  native  and  a  foreigner,  unless  a  duly 
authorised  certificate  be  made,  to  the  effect  that  there  is  no 
legal  impediment  to  such  a  marriage  in  the  country  to 
which  such  foreigner  belongs,  and  that  the  certificate  so 
produced  shall  be  conclusive  as  to  the  capacity  of  such  a 
foreigner  to  marry." 

Mr.  Bunring  (London),  Mr.  Ladd,and  Mr.  J.  G.  Alexander  having 
spoken,  pointing  out  difficulties  in  the  way  of  carrying  out  the 

L  2 


(     148     ) 

proposal  contained  in  the  resolution.  Professor  Levi  expressed  his 
willingness  to  leave  the  resolution  to  be  considered  by  the 
Executive  Council,  and  it  accordingly  dropped 

Growth  of  CivilizaHon  and  Law  among  the  Native  Races  of 

Africa. 

The  following  Paper  on  the  above  subject,  by  Dr.  Flickinger, 
was  presented  to  the  Conference  by  Dr.  Tomkins,  and  taken  as 
read: — 

"  Some  account  of '  the  growth  of  civilization  and  law  among 
the  Negroes  of  the  west  coast  of  Africa,*  I  hope  will  not  be  wholly 
uninterestmg  to  this  learned  body  of  jurists*  I  have  just  returned 
from  Africa,  only  five  days  ago,  and  being  unwell  from  African 
malaria,  I  have  not  been  able  to  give  the  subject  either  the  time 
or  the  careful  thought  it  should  have  had,  and  which  it  deserves. 

''  Firsty  you  will  bear  in  mind  that  the  country  and  people  of 
which  I  write  are  found  between  the  sixth  and  eighth  degrees  of 
north  latitude,  and  immediately  on  the  coast,  or  the  country 
lying  between  the  Republic  of  Liberia  and  the  Colony  of  Sierra 
Leone,  and  especially  the  portion  of  it  inhabited  by  the  Timinie 
Sherbro,  and  Mendi  tribes. 

''  And  now  that  you  may  the  more  fully  understand  '  the  growth 
of  civilization  and  law  among'  these  people,  let  me  first  tell  you 
something  of  what  their  condition  was  in  a  purely  heathen  state 
thirty-two  years  ago,  when  I  first  went  to  Western  Africa. 

"  In  this  part  of  the  Dark  Continent  the  people  are  divided  into 
numerous  small  tribes,  each  tribe  having  a  language  or  dialect 
peculiar  to  itself,  and  mostly  they  are  mere  dialects.  These  are 
often  very  deficient,  especially  in  words  by  which  to  express 
abstract  ideas.  They  employ  fi^quent  gestures  of  the  hands,  and 
of  the  other  parts  of  the  body,  to  aid  their  words  in  conveying  their 
thoughts  to  others.  Their  words  and  gestures  are  often  better 
calculated  to  excite  the  ludicrous  than  to  communicate  ideas  or 
thought.  A  mongrel  language  has  obtained,  made  up  of  words 
taken  from  the  English,  German,  and  French  languages,  which, 
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with  the  native  dialects,  often  become  veiy  amusing.  Some  of 
their  fonns  of  expression  are,  however,  very  expressive^  as  for 
instance,  **  No  light  broke  upon  that  man  yet,"  to  indicate  that  he 
is  very  ignorant;  or,  **  That  town  catch  one  God  flog/  to  express 
the  idea  that  the  judgments  of  the  Almighty  had  been  sent  upon 
it  They  also  employ  many  emblems,  parables,  and  gestures 
when  in  common  conversation.  It  may  be  said  they  talk  all  over, 
with  head,  eyes,  hands,  feet,  and  sometimes  with  the  whole  body. 
Were  one  of  them  to  attempt  a  description  of  a  rail-road  engine 
in  motion,  he  would  literally  act  it  out,  by  rolling  and  whistling. 
I  have  seen  a  native  describe  a  small  ocean  steamer,  and  he  did 
it  more  by  his  acts  than  by  his  words.  They  can  give  no  definite 
idea  of  time,  distance,  number,  magnitude,  or  quality.  They  will 
say  it's  a  little  good,  or  a  little  much,  or  a  little  &r,  by  which  they 
mean  if  s  not  &r,  or  it's  not  much,  or  it's  not  good ;  and  for  the 
opposite  they  say  it's  plenty  far,  or  it's  plenty  much,  or  if  s  plenty 
good*  The  poverty  of  their  dialects  is  a  great  obstacle  in  the  way 
of  their  civilization.  As  they  have  no  written  language,  I  have 
found  that  the  best  thing  to  do  is  to  establish  schools  and  teach 
the  English  language  in  that  part  of  Africa,  as  English  b  spoken 
in  Sierra  Leone  and  Liberia  and  by  the  native  tribes  adjacent  to 
them.  It  might  be  interesting  to  state,  in  this  connection,  that 
the  peofde  of  this  part  of  Africa  learn  language  readily,  especially 
the  young  pec^le  taken  into  school  These  also  acquire  the 
<»dinary  or  common  branches  of  learning  quickly.  In  reading 
and  writing,  the  study  of  geography,  history,  and  in  all  other 
branches  of  science  requiring  memory  mainly,  they  are  quite 
the  equals  of  American  children;  but  in  arithmetic,  English 
gtaromar,  and  those  branches  of  science  requiring  the  reasoning 
faculties,  they  fall  b^low  the  young  people  of  similar  age  found 
in  British  and  American  schools. 

"  The  civil  govenmients  of  these  people — I  use  this  phrase  in 
an  accommodated  sense — are  mostly  after  the  monarchical  type, 
at  least  they  seem  to  approximate  to  this  kind  of  government 
nearer  than  to  any  other  known  in  political  philosophy.  Each  tribe 
has  one  or  more  chiefs,  who  hold  the  country  in  common,  with 
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such  boundary  lines  fixing  the  extent  of  each  one^s  territory  as 
nature  furnishes,  such  as  rivers  and  ranges  of  mountains.  These 
chiefs  do  not  hold  the  country  in  the  sense  of  ownership,  so  that 
they  may  sell  or  barter  it  away,  for  this  can  only  be  done  by  the 
consent  of  the  headmen  of  the  towns  and  villages.  The  people  of 
this  part  of  Western  Africa  all  live  in  towns  and  villages,  and  every 
one  of  these  has  a  headman,  who  is  the  governor,  and  who,  with 
the  council  of  his  advisers,  form  a  kind  of  cabinet  of  the  people  of 
the  place  over  which  he  presides.  The  chiefs  hold  the  country 
for  governmental  purposes,  and  for  this  in  an  international  sense 
of  the  word  more  especially.  They  enact  such  laws  as  they  deem 
necessary  for  the  government  of  the  people  of  the  different  tribes 
in  their  intercourse  with  one  another,  and  also  for  purposes  of 
commerce  and  trade.  These  general  laws,  as  they  may  be  called, 
enacted  by  the  chiefs,  are  mostly  reasonable  and  salutary  in  their 
operations.  They  are  based  upon  the  necessities  of  their  circum- 
stances, and  are  generally  good. 

"  Upon  the  violation  of  any  of  these  general  laws,  the  chiefs 
meet  together  to  decide  what  the  penalty  or  indemnity  shall  be. 
This,  as  a  rule,  consists  of  a  certain  amount  of  goods  which  the 
man  or  the  men  of  the  town  to  which  they  belong  are  required  to 
pay.  If  the  demand  is  met,  all  is  well ;  if  not,  these  chiefs  combine 
their  forces  and  make  war  upon  that  town,  and  often  capture  all 
the  people.  The  able-bodied  men  are  then  sold  as  slaves ;  the 
women  and  the  children  are  retained  as  the  slaves  of  the  con- 
querors. Africans  are  fond  of  these  petty  wars,  which,  in  most 
instances,  are  engaged  in  for  plunder.  When  the  slave-trade  was 
carried  on,  in  order  to  obtain  slaves  for  foreign  countries,  slaves 
destined  for  transportation  vere  oflen  procured  in  the  same  way. 

**  In  addition  to  these  general  laws  enacted  by  the  chiefs,  the 
headmen  of  towns  also  enact  local  laws  for  the  government  of  their 
own  people.  These  laws  are  often  oppressive  and  foolish  ;  as  for 
instance,  the  people  must  call  upon  the  headman  as  soon  as  they 
rise  in  the  morning,  and  say  good  morning  to  him,  and  if  they  wish 
at  any  time  to  go  to  a  neighbouring  town,  they  must  first  tell  him 
of  it.     Then  very  often  they  must  obey  the  headman's  dictum  at 
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a  moment's  warning,  however  great  the  inconvenience  may  be  or 
the  loss  caused  thereby. 

**  One  of  the  saddest  things  in  connection  with  their  civil  insti- 
tutions is  the  &ct  that  neither  under  the  general  laws  of  the 
country,  enacted  by  the  chiefs,  nor  under  the  local  laws,  made  by 
the  headmen  of  towns,  is  there  adequate  protection  given  to  life 
and  property.  The  negroes  are  not  naturally  a  bloodthirsty 
people,  so  that  cold-blooded  murders  are  rare.  But  the  evils 
growing  out  of  their  not  bemg  protected  in  property  axe  great 
This,  more  than  anything  else,  leads  them  to  be  thriftless;  for  if  a 
man,  by  industry  and  economy,  gathers  more  than  his  neighbours, 
they  manage  by  extortion  or  theft,  or  m  some  way,  to  relieve  him 
of  the  surplus  thus  accumulated ;  and  in  this  the  headmen  are 
often  accomplices. 

**  It  ought  to  be  mentioned  that  there  is  no  such  thing  as  property 
in  real  estate,  as  in  civilized  countries ;  that  is  to  say,  one  man 
does  not  own  one  piece  of  ground  and  somebody  else  another,  but  all 
the  land  is  held  by  the  chiefi  and  headmen  for  the  use  of  the  people. 
They  tell  their  people  upon  what  spot  a  house  may  be  built,  or 
nponidiat  tract  of  land  theymay  do  their  farming.  The  only  pro- 
perty that  a  man  can  have  consists  in  the  things  he  grows  for  food, 
and  the  articles  he  manufactures  for  clothing,  his  wives,  and  his 
children.  The  most  secure  and  profitable  property  a  man  has  in 
Africa — ^the  best  investment  he  can  make — ^are  the  wives  which  he 
buys.  These,  however,  are  not  always  a  safe  investment ;  it  does 
not  take  wings  and  flyaway, but  not  unfrequently  it  takes  legs  and 
runs  away.  If  a  man  fails  to  pay  claims  against  him,  his  children 
and  his  wives  are  taken  for  his  debts,  and  held,  subject  however 
to  be  redeemed;  but  in  most  instances  this  is  never  done. 
Creditors  also,  though  less  and  less  firequently  now,  because  of  the 
civilizing  influences  at  work  in  this  part  of  Africa,  often  seize  the 
women  and  children  and  carry  them  away  as  prisoners  of  war,  and 
they  become  the  slaves  of  their  captors,  or  are  sold  by  them  to 
others  as  slaves.  Nothing  is  more  sad  .than  the  condition  of 
women  in  Afiica.  They  are  sold  for  wives  often  when  mere 
children,  and  without  being  consulted  as  to  who  shall  be  their 
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so-called  husbands.  They  do  all  the  hardest  work,  and  are  made 
to  feel  that  they  are  inferior.  They  are  often  severely  flogged,  and 
though  they  must  work  hard  to  procure  food  and  clothing  for  their 
husbands,  they  are  often  very  poorly  fed  and  dothed  themselves. 
It  sometimes  happens  that  the  headman  and  chiefs  will  interpose 
in  their  behalf,  when  they  are  frequently  and  severely  flogged,  or  in 
other  ways  cruelly  used ;  but  this  is  the  exception  and  not  the  rule. 
As  they  are  property,  men  claim  to  do  what  they  like  with  their 
own.  A  man's  wealth  and  authority  are  estimated  in  proportion 
to  the  number  of  his  wives.  Not  being  able  to  own  real  estate — 
even  the  house  he  builds  is  only  his  while  he  stays  in  it,  on  leaving 
it  and  going  to  another  town  he  forfeits  all  right  to  it — a  negro 
seeks  to  get  as  many  wives  as  possible,  and  having  these  to  do 
what  work  is  necessary  for  his  living,  he  is  lazy  and  tyrannical 

"  Another  thing  that  shows  how  wretched  their  condition  is,  is 
the  fact  that  they  have  no  uniform  standards  by  which  to  measure 
crime,  or  by  which  to  proportion  the  punishment  due  to  it  The 
result  is  that  at  times  the  most  trifling  offence  is  punished  severely, 
and  at  other  times  the  greatest  crimes  are  scarcely  punished 
at  alL  The  Timinies,  it  is  said,  punish  theft  with  death,  but 
murder  itself  is  punished  but  slightly.  I  was  in  a  town  on  the 
Boom  river,  in  which  a  man  was  kiUed  for  the  small  crime,  if  crime 
it  was  at  all  under  the  circumstances,  of  eating  a  few  palm  nuts 
which  belonged  to  the  headman  of  that  place.  This  town  was 
near  a  large  grass  field,  as  it  is  called  there,  which  means  a  tract 
of  land  sometimes  several  miles  long,  and  ranging  in  width  fix>m 
one  to  two  miles,  covered  with  coarse  grass,  which  grows  thickly 
from  eight  to  ten  feet  high.  A  poor  negro  had  lost  himself,  and 
most  of  the  day  previous  and  all  the  night  he  had  wandered  about 
in  this  tall  rank  grass  trying  to  find  his  way  out,  and  to  reach  his 
home.  He  finally  got  to  a  town  early  in  the  morning,  and  being 
very  tired  and  hungry,  and  there  being  a  pile  of  palm  nuts  by  the 
side  of  the  path  upon  which  he  came,  he  picked  up  a  few  and  ate 
them.  He  was  seen  doing  this,  and  reported  to  the  headman,  who 
feeling  ill  at  the  time,  from  being  drunk  the  day  before  from 
West  Indian  rum,  ordered  the  man  who  had  eaten  a  few  of  his 
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palm  nuts  to  be  taken  out  to  the  edge  of  the  town  over  which  he 
pcesided  and  slain.     The  sentence  was  at  once  executed. 

''This  headman  was  also  a  cannibal,  and  a  desire  for  beef, 
as  they  call  all  kinds  of  flesh,  may  have  had  something  to  do  in  his 
ordering  such  a  severe  penalty  for  so  trifling  an  ofience.  They 
say  'man  beef  sweet  too  muck'  I  have  heard  them  discuss  the 
question  as  to  which  part  of  the  human  body  made  the  sweetest 
beef;  just  as  we  often  speak  about  what  part  of  an  animal  we 
prefer  to  eat.  To  get  victims  to  eat,  they  resort  to  various  devices, 
and  use  cunningly  wrought  instruments.  I  have  in  my  possession 
three  iron  rings,  which  so  fiisten  upon  the  fingers  as  to  be  a  good 
substitute  for  daws.  In  that  country  wild  leopards,  the  only  wild 
animal  that  attacks  man,  abound,  and  not  unfirequently  they  kill 
and  eat  the  x)eople.  Now  these  human  claws  are  used  to 
make  the  carcass  of  a  man  or  woman  appear  as  if  the  victim 
bad  been  killed  by  a  leopard,  and  after  cutting  off  the  more 
fleshy  parts  of  the  body,  they  take  these  claws  and  so  scratch 
and  tear  the  body  as  though  a  leopard  had  mangled  it 

**  They  also  construct  submarine  canoes,  with  the  bows  in  the 
shape  of  an  alligator's  head,  and  so  made  as  to  open  just  as  an 
alligator  opens  his  mouth  while  lying  on  a  sand  bank  in  the  sun 
asleep.  These  monsters  are  found  in  great  numbers  in  the 
rivers  with  which  that  country  abounds,  and  especially  about  the 
numerous  small  islands  found  in  the  lagoons  and  rivers  near  the 
sea,  and  as  the  people  go  into  the  water  to  bathe  once  or  twice  a 
day,  they  are  sometimes  caught  by  alligators,  or  crocodiles,  and 
dragged  under  and  destroyed  In  the  same  way  these  submarine 
canoes  not  unfirequently  trap  a  good-sized  boy  or  girl,  and  drag 
them  down ;  the  cannibal  negroes  carry  them  to  some  island  that 
is  perhaps  seldom  visited  by  any  one,  and  there  the  victims  are 
cooked  and  eaten.  I  have  seen  the  front  part  of  such  a  canoe  with 
my  own  eyes,  and  was  assured  that  a  piece  of  a  canoe  I  was  then 
looking  at  had  been  used  for  getting  persons  to  eat  by  cannibals. 
The  Western  Africans  show  a  great  deal  of  tact  and  cunning  in 
accomplishing  their  wicked  designs,  not  only  in  getting  human 
flesh  to  eat,  but  in  many  other  respects.     No  people  can  keep 
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their  secrete  better  or  cover  up  their  crimes  more  effectually  than 
do  these  negroes. 

*'  While  it  is  true  that  cold-blooded  murder,  just  for  the  sake  of 
murder,  seldom  occurs,  it  is  nevertheless  true  that  thousands  of 
people  are  prematurely  hurried  out  of  life,  and  many  of  them  in  a 
most  cruel  and  barbarous  manner.  As  might  be  supposed,  these 
negroes  are  very  superstitious^  and  their  superstitions  lead  to  foolish 
and  cruel  practices.  In  their  opinion,  the  work  of  witches,  the 
power  of  the  gregree  or  charm,  and  the  influence  of  evil  spirits,  are 
well  nigh  omnipotent  When  anything  occuis  which  is  unusual, 
such  as  a  sudden  turn  of  fortune,  great  calamity,  or  any  ex- 
traozdinaiy  event,  they  attribute  it  to  one  or  all  of  these  agencies. 
When  any  one  shows  great  skill,  or  discovers  a  new  invention,  or  per- 
forms an  extraordinary  feat,  they  say  the  gregree,  or  charm,  showed 
him  how  to  do  that  thing.  These  gregrees  are  encased  in  doth, 
or  leather,  and  worn  around  their  wrists,  necks,  ankles,  and  other 
parts  of  the  body ;  they  are  generally  listened  with  a  strong  cord^ 
so  that  they  are  not  likely  to  lose  them.  They  have  them  for 
almost  every  conceivable  purpose  :  to  make  crops  grow;  to  keep 
sickness  ai^y;  to  protect  them  in  war;  to  give  them  the  victory 
over  their  enemies ;  in  short,  to  bring  all  kinds  of  good  to  them, 
and  keep  all  kinds  of  evil  from  them.  They  also  have  them  in 
their  houses  and  upon  their  £auins.  This  belief  is  universal. 
They  also  open  many  of  the  dead  to  see  whether  witch  killed 
them.  In  the  case  of  any  enlargement  of  the  liver,  or  spleen,  or 
any  unnatural  appearance  of  the  internal  organs,  which  is  quite 
common  in  that  malarious  country,  they  say  witchcraft  killed  the 
person.  Not  unfrequendy  do  they  ascribe  the  death  of  persons 
killed  by  the  leopards  in  the  woods,  or  by  alligators  in  the  water,  to 
the  work  of  witches.  They  say  the  witch  turned  leopard,  or  turned 
alligator,  and  did  the  deed.  With  them  the  earth,  and  air,  and 
water  are  full  of  witches,  and  hence  the  great  effort  to  be  fortified 
against  them  by  a  full  line  of  charms  or  gregrees.  Whenever 
anything  does  occur  which  is  thought  to  be  the  work  of  witches, 
some  one  or  more  persons  are  arrested  and  put  on  triaL  One 
method  of  establishing  their  guilt,  or  innocence,  is  by  giving 
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a  decoction  of  the  sassy-tree  baxk,  one  of  the  lankest  poisons  in 
the  vegetable  kingdom.  The  witch  master's  skill,  by  the  use  of 
'country  fashion/  which  is  another  name  for  charm,  or  gregrees, 
is  another  method  of  ascertaining  the  guih,  or  the  innocence,  of 
those  charged  with  witchcraft  Various  methods,  all  of  which  are 
exceedingly  foolish,  and  some  cmel,  such  as  torturing  with  a 
Tiew  to  extort  confession  of  being  witches,  are  resorted  ta  When 
persons  are  pronounced  guilty,  they  are  put  to  death,  often  by 
burning,  and  in  many  instances  they  are  tortured  with  fire,  by 
haying  it  applied  to  the  foot,  or  shoulder,  or  back,  and  this  is  done 
for  days  ere  life  becomes  extinct  Thousands  in  Africa  are  thus 
brought  to  a  premature  death. 

*'  Their  views  of  God,  and  His  character,  the  creation  of  the 
world,  and  what  it  contains,  of  future  existence,  and  accountability, 
are  so  vague  and  varied  that  none  can  be  given  that  would  truth- 
fiilly  represent  any  considerable  number  of  persons.  So  fiu*  as 
my  own  inquiries  extended,  they  generally  believe  in  a  Supreme 
Being  who  created  all  things.  They  represent  Him  as  having 
started  the  world,  and  as  having  gone  far  away  up  in  the  skies, 
where  He  is  perfectly  happy,  but  is  now  wholly  indifferent  to  the 
afiEurs  of  this  earth.  They  say  that  the  Devil  controls  this  worid, 
who,  though  inferior  to  the  Great  Creator,  is  nevertheless  the 
author  of  Providence,  and  hence  they  pray  to  him,  and  sacrifice 
to  him,  and  build  houses  for  him.  Not  a  village  or  town  but 
has  its  devil-houses,  and  when,  towns  are  of  considerable  size 
there  are  a  number  of  them.  To  these  the  people  go  to  pray  and 
offer  sacrifices,  the  latter  being  ordiiuirily  such  food  as  they  eat, 
which  is  called  cooking  for  the  devil  Not  unfirequently  they  set 
apart  a  lot  of  ground  varying  from  20  to  50  acres  near  their  towns, 
which  bears  the  name  of  devil-bush.  These  are  generally  among 
the  most  sig^dy  and  valuable  pieces  of  ground  found  near  their 
towns  or  villages.  Soon  after  my  first  arrival  in  that  country,  in 
company  with  several  others,  I  visited  Wala  Falls  on  the  Jong 
River.  While  our  breakfast  was  cooking,  we  all  went  up  to  the 
Falls  to  see  them  at  low  tide,  and  to  take  a  morning  bath.  The 
company  had  all  returned  to  where  our  things  were  in  the  village, 
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but  a  Mr.  Brooks  and  myself.  Wishing  to  get  there  as  quickly 
as  possible,  Mr.  Brooks  told  me  to  take  a  path  which  led  directly 
to  the  village,  instead  of  going  round  by  the  bend  of  the  river,  and 
as  he  was  not  quite  ready,  I  should  go  along  and  he  would  soon 
overtake  me.  I  proceeded  but  a  few  rods  into  the  bush  when  I 
saw  a  devil-house  about  6  feet  square,  which  was  covered  with 
grass,  such  as  is  often  used  for  roofing  in  Africa.  As  the  path  led 
to  it,  I  stopped  and  looked  at  its  contents.  Among  other  things 
which  were  there,  a  beautifid  smooth  stone,  the  size  and  shape  of 
an  ordinary  potato,  attracted  my  notice.  This  I  took  in  my  hand, 
whereupon  a  naked  native  boy  about  ten  years  old  screamed  and 
gestured  violently,  which  I  understood  to  mean  that  I  must  not 
do  so.  This  noise  quickly  brought  Mr.  Brooks  to  the  spot,  who 
motioned  to  me  to  put  down  the  stone.  This  I  did,  and  we  went 
on  to  the  village,  Mr.  Brooks  telling  me  in  the  meantime  that  I 
had  committed  a  great  offence,  to  adjust  which  would  require 
several  hours  at  least 

'^  Strangers  going  to  a  town  in  that  country  are  expected  to  call 
upon  the  headman  to  shake  his  hand,  telling  him  where  they  come 
from  and.  whither  they  are  going.  They  also  give  him  a  small 
present  This  done,  a  house  is  allotted  in  which  to  put  their 
things  and  to  sleep  in.  Such  a  house  had  been  given  us,  and 
in  it  were  our  things*  We  entered  our  hut  to  get  breakfast 
We  had  just  commenced  our  meal  when  the  headman  and 
some  other  negroes  entered  the  house ;  in  all  near  a  dozen  men. 
They  took  their  seats  on  the  opposite  side  of  the  room  where  we 
sat  eating,  on  the  ground.  As  soon  as  we  had  finished  our  meal, 
the  headman,  pointing  to  me,  said  to  our  interpreter  that  I  had 
done  the  country  a  bad  thing,  and  before  we  left  we  must  pay  for 
it  They,  on  their  part,  went  on  to  tell  what  a  sacred  place  the 
devil-bush  was,  and  how  great  a  wrong  I  had  committed  by  going 
to  the  devil-house,  and  taking  that  sacred  stone  in  my  hands. 
They  said  if  one  of  their  own  men  had  done  what  I  did,  they  would 
make  a  slave  of  him  for  ever ;  and  if  one  of  their  women  had  done 
so,  she  would  be  killed  outright  Moreover,  the  devil  was  cross 
now,  and  they  must  have  '  big  money '  for  him.     Mr.  Brooks 
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having  been  in  the  country  several  jrears,  and  knowing  then:  tricks 

well^  became  at  once  my  advocate,  and  he  pleaded  my  cause  welL 

He  told  them  I  had  been  there  but  a  few  weeks,  and  had  not 

^African  sense'  yet,  that  he  had  told  me  to  take  the  path,  as 

it  was  nearer,  not  knowing  that  it  led  through  their  devil-bush,  and 

they  must  let  me  go  free.    To  this  they  would  not  agree  at  all ; 

but  after  about  two  hours  pleading,  they  agreed  to  accept  some 

goods  we  had,  worth  about  one  dollar,  and  a  piece  of  silver.    I  was 

quite  ready  to  give  the  silver  and  goods ;  but  Mr.  Brooks  objected 

to  give  the  silver,  on  the  ground  that  they  would  expect  it  every  time 

any  of  us  went  there.    He  told  the  headman  finally,  who  said  this 

silver  he  must  have  to  appease  the  wrath  of  Satan,  and  who  was 

very  angry  because  of  what  I  had  do^e,  that  he  would  give  him 

one  bar  of  lead,  which  we  had.    After  about  one  more  hour  pala- 

vering.as  to  whether  it  should  be  silver  or  lead,  the  headman  said 

he  would  take  the  lead,  and  holding  the  bar  in  one  hand  and  a 

knife  in  the  other,  he  said  he  would  with  the  knife  cut  off  all  the 

black  on  the  outside,  and  make  it  look  bright  like  silver,  and  then 

give  it  to  the  devil,  and  he  would  not  know  the  difference.    Thus 

the  long  palaver  ended  with  a  hearty  laugh  on  the  part  of  all 

present,  and  I  was  once  more  free  to  go  where  I  liked.    A  better 

acquaintance  with  the  people  of  this  part  of  Western  Africa  ftdly 

convinced  me  that  in  jMactismg  deception  they  had  but  few  equals. 

They  not  only  deceive  foreigners^  but  often  each  other,  and  no 

wc»ider  that  my  host  thought  that  he  could  deceive  Satan  himselC 

Often  did  I  hear  them  say,  when  reproved  for  falsehood  or  theft;, 

*  It's  not  wrong  to  lie  or  steal ;  but  it's  wrong  and  bad  to  be  caught 

at  them.'    The  wrong  of  an  act  consists  in  its  being  found  out 

when  the  act  misleads  others  to  their  injury,  or  brings  punishment 

upon  the  perpetrator  of  it     In  this  respect  they  are  not  unlike 

the  Romans,  who  made  a  distinction  between  2i/ufium  manifestum 

and  z,furium  nee  manifestum^  punishing  the  former  with  a  quad- 

ruplum^2sA  the  lat&r  with  a  duplum^  the  same  estimate  of  the 

heinousness  of  crime  being  similar  in  both  Roman  and  African. 

Before  passing  from  this  phase  of  my  subject,  I  ought  to  say  that 

it  is  most  emphatically  true  of  these  West  African  heathens,  that 
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while  they  worship  the  devil,  by  praying  and  sacrificing  to  him,  it 
is  not  because  of  any  love  or  affection  they  have  for  him  ;  but  it 
is  to  appease  his  anger  and  secure  his  goodwill  In  this  they 
are  supremely  selfish. 

"  And  now,  since  I  have  taken  so  much  space  to  show  the  deep 
degradation  of  that  people  in  a  heathen  state,  which  yet  seemed 
necessary  to  give  *  the  growth  of  civilization  and  law  among  the 
people  of  West  Africa,'  showing  how  exceedingly  uncivilized  they 
are  when  in  a  purely  heathen  condition,  let  me  say,  a  great  change 
has  taken  place  among  those  who  have  been  surrounded  with 
civilizing  influences,  as  in  Liberia,  and  elsewhere.  As  before 
stated,  they  generally  live  in  towns  and  villages.  These  are 
without  regular  laid-out  streets,  but  the  houses  are  put  here  and 
there  without  any  reference  to  regularity  or  order.  They  are  often 
so  close  to  each  other  that  there  is  barely  room  to  pass  between 
them,  and  it  is  seldom  that  there  is  anything  like  an  enclosure 
surrounding  them.  The  houses  are  mere  mud-huts,  without 
floors,  doors,  or  windows.  There  is  usually  a  place  where  there 
ought  to  be  a  window,  and  another  for  a  door,  which  are  closed 
by  suspending  grass-mats  generally,  when  that  becomes  necessary. 
They  are  covered  with  grass,  or  bamboo  leaves,  and  during  the 
dry  season  they  do  well  enough  for  that  warm  country ;  but  during 
the  rain  season,  which  is  about  half  the  year,  they  are  uncomfort- 
able and  unhealthy.  The  only  furniture  in  these  houses,  as  a 
rule,  consists  in  a  few  blocks  of  wood,  sometimes  bamboo  stools, 
which  are  their  chairs ;  a  few  grass-mats,  which  are  their  ordiiuuy 
beds,  though  there  is  a  kind  of  a  bedstead  made  sometimes  by 
tying  poles  together,  upon  which  grass  is  put  for  a  mattress,  and 
then  the  mat,  for  the  man  of  the  house  to  sleep  upon.  Then 
there  are  also  one  or  two  iron  pots,  in  which  their  food  is  cooked. 
This  consists  chiefly  of  rice  and  cassada,  though  on  the  coast  they 
manage  to  catch  fish,  and  they  rear  chickens,  which  are  eaten  with 
rice.  If  they  have  gourds  or  pans,  they  take  the  food  from  the 
vessels  in  which  it  is  cooked  to  these,  and  eat  with  their  hands. 
Often,  however,  the  food  is  left  to  cool  in  the  pot  in  which  it  is 
cooked,  and  then  eaten  therefrom.    They  eat  also  rats^  snakes, 
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tnocodfles,  birds  of  all  kinds,  when  they  catch  these,  and  almost 
everything  that  creeps,  swims,  walks,  and  flies.  Such  things  as 
tables,  plates,  knives  and  f<vks,  spoons,  or  eating  utensils,  are  not 
known  among  them. 

''Their  dress,  when  dressed  at  all,  consists  chiefly  of  what  is 
known  as  country  doth.  The  pieces  are  from  two  to  three  yards 
long,  and  about  half  that  wide,  made  of  cotton  that  grows  wild, 
and  spun  by  hand  into  coarse  yam,  and  then  by  hand  woven  into 
strips  from  three  to  six  inches  wide,  which  are  sewed  together, 
until  the  desired  size  is  obtained.  Such  a  doth  is  the  dress  of 
both  sexes  by  day  and  their  covering  by  night  At  least  they  are 
well  off  when  they  have  that  much.  Boys  and  girls  up  to  ten  and 
twelve  years  of  age  often  have  nothing  upon  their  persons  but  a 
tobanger. 

*'  And  now,  what  has  been  the  growth  of  dvilization  and  law 
among  these  people  within  the  last  half  century  ?  Three  hundred 
stations  have  been  established,  in  which  trades,  the  various 
brandies  of  agriculture,  and  religious  instruction  are  afforded. 
Factories  or  homes,  and  buildings  ibr  public  use,  unlike  the  negro 
hut,  are  being  constructed.  The  ideas  of  law,  polity,  and  justice 
current  in  England  and  the  United  States  are  slowly  but  certainly 
permeating  the  people.  They  are  not  slow  nor  indisposed  to  learn. 
Vessels  coming  from  all  parts  of  the  world  have  linked  them  on 
to  all  dvilized  lands,  and  the  cl^ms  of  himianity  require  that  the 
work  so  auspidously  commenced  should  be,  as  far  as  hes  in  our 
power,  consummated.  When  the  negro  grasps  the  idea  of  justice, 
and  law,  and  order,  he  becomes  ardent  in  their  establishment 
The  black  man,  unlike  the  American  Indian,  is  made  for  home- 
iife,  for  civilization,  and  for  ordered  government  He  has  his 
fiuilts,  but  he  is  brave;  he  loves  domestic  life,  and  is  in  many 
respects  conservative  in  his  ideas  of  government  He  soon  finds 
out  the  benefit  of  industry,  and  the  value  of  trade  and  commerce. 

**  Allow  me  here,  in  this  part  of  my  paper,  to  give  a  quotation 
from  Sir  T.  F.  Buxton ;  he  says  that,  *  Most  of  the  trade  of  Lagos, 
which  amounts  to  14,000,000  dollars  a  year,  is  due  to  the  industry 
of  the  natives  of  Sierra  Leone,  trained  under  missionary  auspices.' 
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I  am  quite  certain  that  within  the  last  thirty«two  years  these  same 
people  have  by  their  industry  increased  the  commerce  of  the 
Sherbro  country,  in  which  I  have  operated,  from  six  to  eight 
hundred  times  as  much  as  it  was.  True,  for  a  few  years  past  trade 
has  been  dull ;  but  it  was  wonderful  to  see  the  large  quantities  of 
palm^Hl  and  palm-nuts,  ginger,  india-rubber,  and  hides  which  had 
been  carried  upon  the  heads  of  these  people  from  the  far  interior^ 
brought  to  Sierra  Leone^  and  shipped  to  this  and  other  countries, 
and  sold.  This  is  due  to  the  civilizing  processes  going  forth 
among  the  people  of  Sierra  Leone  and  the  districts  to  which  I 
have  referred. 

*'  Bishop  Cheetham,  who  presided  over  the  parishes  of  Siena 
Leone,  at  a  meeting  of  the  Church  Missionary  Society  in  England 
in  May,  1882,  said, '  That  in  the  fourteen  parishes  of  Sierra  Leone, 
the  entire  ministry,  with  the  exception  of  the  bishop^  was  com- 
posed of  black  men,  so  of  all  school  teachers  in  his  diocese,  and 
that  the  pastors  there  are  so  well  sustained  by  their  people  that 
there  is  no  such  clerical  poverty  or  destitution  in  Sierra  Leone  as 
prevails,  to  a  considerable  extent,  in  England.  Each  year  they  gave 
more ;  and  Siena  Leone  is  as  thoroughly  Christian  as  England, 
whether  that  be  saying  much  or  little.  That  is  a  laiKi  of  schools, 
churches,  and  freedom.'  This  statement  is,  perhaps,  too  strongly 
put,  but  there  is  no  doubt  of  its  substantial  accuracy. 

<<  I  know  from  observation  that  the  negroes  of  Western  Africa 
like  to  live  in  good  style,  that  is,  they  are,  some  of  them,  beginning 
10  have  good  houses,  well  furnished,  wear  good  clothes,  and  ride 
in  good  carriages.  No  peoi^e  on  earth  get  more  solid  pleasure 
out  of  these  things  than  they  do,  and  when  they  are  taught  that  to 
dress  decently,  to  vroA  and  do  business,  to  educate  their,  children, 
are  among  the  things  that  are  obligatory  upon  them,  they  eagerly, 
and  of  choice,  adopt  and  live  civilized  lives.  They  are  great 
lovers  of  music,  and  succeed  well  in  the  mechanical  arts,  as  well  as 
in  the  higher  walks  of  life,  as  merchants,  barristers,  physicians, 
and  clergymerL  In  short,  where  they  have  an  equal  chance  in  the 
struggle  for  promotion,  about  as  large  a  percentage  of  thern 
succeed  as  of  white  men.     A  certain  percentage  of  them  are 
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seemingly  beyond  help ;  they  will  remain  the  same  stupid  creatures 
they  are  always  ;  I  suppose,  in  this,  they  are  very  much  as  the 
Indian  woman  said  her  husband  was, '  He  done  go  home,  he  all 
the  same  like  white  man,  he  too  much  lazy.' 

'*  To  redeem  Africa  from  barbarism  and  .cruelty  means  that  they 
must  be  taught   how  to  cure  their  diseases,  build  comfortable 
houses  to   live  in — how  to  make  railroads,  steamships,  and  to 
manufacture  a  thousand  useful  and  ornamental  things  out  of  the 
abundance   of  gold,  iron,  ivory,  leather,  bark,  grass,  and  the 
numerons  fibres  found  in  that  country.    The  people  there  must 
be  taught  how  to  become  good  agriculturists,  how  to  make  the 
breeding  of  cattle,  sheep,  horses,  poultry,  and  the  production  of 
eggs,  Quik  and  honey,  profitable.     The  many  and  desirable  vege- 
tables and  fruits,  which  may  be  produced  easUy  and  abundantly, 
must  also  be  cultivated.     Sweet-potatoes,  cocoa-potatoes,  yams, 
tomatoes,  beans,  com,  cassada,  ground-nuts,  pumpkins,  squash, 
melons,  arrowroot,  ginger,  pepper,  bananas,  oranges,  plantains, 
pineapples,  lime,  sour  and  sweet  sop,  guavas,  tamarinds,  sugar- 
cane, coffee,  cotton,  and  many  other  things  may  be  produced 
in  abundance  and  become  sources  of  great  wealth.    The  resources 
of  Africa  are  vast,  and  the  people  there  ought  to  be  taught  how  to 
develop  them  and  profitably  use  them.     \Vhat  the  negroes  of 
West  Africa  need  is  a  government  and  laws  that  will  protect  them 
from  injustice  and  finud,  and  fumbh  them  motives  for  work ;  that 
win  make  the  cultivation  of  the  soil,  the  pursuit  of  the  mechanical 
aits,  the  field  of  literature  and  discovery,  profitable ;  and  it  will 
not  be  long  before  they  become  a  great  nation,  whose  civilization 
and  administration  of  law  will  not  be  inferior  to  any  nation  on 
earth.     Being  well  acquainted  with  the  professional  men  of  the 
colony  of  Siena  Leone,  and  knowing  their  efficiency  as  compared 
with  white  men  who  have  gone  there,  the  words  of  commendation 
of  Sir  Thomas  F.  Buxton  and  Bishop  Cheetham  are  not  perhaps 
extravagant     Native  clergymen,   barristers,  physicians  succeed 
welL     Do  not  understand  me  to  say  this  is  true  of  all  of  them, 
but  it  is  true  of  a  large  percentage  of  them.    Then  it  is  true  that 
they  succeed  as  traders,     I  could  give  names  of  negro  merchants 
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who  have  amassed  fortunes,  men  who  but  twenty  or  thirty  years 
•ago  were  poor.     Then,  too,  going  back  to  thirty  years  ago,  ia 
Freetown  there  were  a  number  of  wealthy  merchants  who  had 
been  brought  from  slave  ships  by  British  men-of-war. 

"  Civilization  and  law  are  advancing  in  these  Western  African 
lands  in  which  I  have  spent  so  large  a  portion  of  my  life,  and  I 
hopefully  look  forward  to  the  time  when  this  vast  region  shall 
(umish  nations  well  trained  in  the  arts  of  government,  the  admin- 
istration of  justice,  and  in  all  those  amenities  that  sweeten  life 
and  make  it  worth  living.  For  good  or  for  evil,  said  Livingstone, 
the  negro  will  be  a  factor  in  the  world's  history.  Other  peoples 
die  out,  the  negro  survives  cruelty,  chains  and  slavery.  He  will 
survive  when  more  dominant  races  become  extinct  I  believe  the 
race  will  continue  for  good  and  not  for  evil" 

Slavery  in  BraziL 

The  Cbairman  then,  by  leave  of  the  Conference,  called 
on  Senhor  Joaquim  Nabuco  (Rio  de  Janeiro),  who  was  about  to 
leave  for  Brazil,  to  move  a  resolution  on  the  above  subject 

Senhor  Nabuco  said  that  in  moving  a  resolution  condenmatoiy 
of  slavery,  he  did  not  stand  in  the  same  position  that  he  stood  in 
four  years  ago  at  the  time  of  the  Milan  Conference.  Then  the 
Brazilian  abolitionists  were  fighting  against  almost  every  element 
of  power  and  influence  in  Brazil  and  hoping  against  hope.  Now 
slavery  was  given  up  by  the  slave-owners  themselves,  and  if  the 
law  was  not  yet  made  that  would  remove  the  remains  of  the 
institution  from  the  land  it  had  ravaged  and  possessed  for  three 
centuries,  still  slavery  was  dead  in  the  moral  conscience  of  the 
nation.    He  moved  the  following  resolution : — 

"  That  this  Conference  reaffirms  the  resolutions  voted  at  Milan 
condemning  slavery  as  contrary  to  the  principles  of  inter- 
national law,  and  congratulates  itself  on  the  progress  of  the 
abolition  movement  in  Brazil,  regretting  at  the  same  time 
that  the  civilized  nations  of  the  world  have  not  yet  given  to 
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that  movement  the  international  moral  help  it  had  reason 
to  expect  by  forbidding  their  respective  subjects  to  hold 
slaves  and  be  parties  to  slavery  in  Brazil'* 

The  Hon.  David  Dudley  Field  havmg  seconded  the  resolu* 
tion,  it  was  mianimoosly  adopted. 

The  atting  then  terminated 

Thursday  Morning,  July  28th. 

The  Conference  resumed  at  lo  A.if.  under  the  presidency  of 
Dt  Wendt 

The  Minutes  of  the  previous  day  were  read  by  the  Hon.  General 
Secretaiyy  and  confirmed 

Proposed  Changes  in  the  ConsHtuHotL 

At  the  suggestion  of  the  Hon.  General  Secretary,  it  was  agreed 
that  the  Constitution  of  the  Association,  with  all  the  amendments 
of  which  notice  had  been  given,  should  be  printed  for  distribution 
amongst  the  members  of  the  Conference  at  the  commencement  of 
Frida/s  sitting. 

Execution  of  Foreign  Judgments. 

Mr.  F.  J.  ToMKiNS,  M.A.,  D.CL.  (London),  read  the  follow- 
ing p8q)er:— 

''This  is  a  subject  of  such  importance  that  it  has  engaged  the 
attention  of  this  learned  Association  at  its  Conferences  now  for 
several  years.  In  this  paper  no  more  can  be  done  than  very 
briefly  to  review,  and  to  recall  the  times  that  the  subject  has 
engaged  our  attention ;  to  epitomize  the  suggestions  that  have 
been  made,  and  finally  to  offer  some  brief  observations  of  my  own. 
My  learned  colleague,  M.  Lachau,  will  follow  me  with  his  able 
and  valuable  suggestions  on  the  same  subject 

*'  First,  then,  let  us  review  and  recall  the  times  that  this  subject 
has  already  engaged  our  attention. 

M    2 
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"In  the  year  1877,  ^it  the  Fifth  Annual  Conference,  held  at 
Antwerp,  Dr.  T.  H.  Tristram,  Judge  of  the  Consistory  Court  of 
London,  read  a  paper  on  "  The  Execution  of  the  Judgments  and 
Orders  of  Foreign  Courts."  After  an  able  discussion  of  the 
subject.  Dr.  Tristram  arrived  at  the  following  conclusions  : — 

" '  The  enforcement  of  the  judgments  and  orders  of  foreign 
courts  should  be  subject  to  the  following  provisions : 

* "  I.  That  the  Court  pronouncing  the  judgment  sought  to  be 
enforced  is  competent,  by  the  law  of  the  country  in  which  such 
judgment  was  pronounced,  to  adjudicate  upon  the  question  in 
issue. 

"  *  2.  That  the  judgment  on  the  face  of  it  is  final. 

"  *  3.  That  the  judgment  is  not  bad  on  the  face  of  it 

"  *  4.  That  the  defendant  was  cited  in  the  action  in  which  the 
judgment  was  pronounced,  and  had  an  opportunity  of  being  heard 
in  his  defence. 

"  *  5.  That  the  judgment  has  not  been  obtained  by  fraud. 

" '  6.  That  the  judgment  is  not  contrary  to  the  public  policy  of 
the  State  in  which  it  is  sought  to  enforce  it' 

"  Dr.  Tristram,  in  addition  to  the  foregoing  propositions,  laid 
down  that  '  judgments '  should  include  interlocutory  orders  made 
for  the  payment  of  costs  or  otherwise.  That  *  the  right  form  of 
procedure  is  by  service  of  a  citation  and  delivery  of  a  libel ' ;  and 
finally,  that  '  another  set  of  considerations  applies  to  judgments 
affecting  the  status  of  persons.' 

"At  the  same  Conference  a  paper  was  read  by  Mr.  J.  G. 
Alexander,  of  London,  who,  after  examining  the  practice  of  other 
countries,  maintained  that  Uhe  right  rule  is  supplied  by  the 
English  law,  viz,^  that,  subject  to  certain  requirements,  foreign 
judgments,  whether  in  rem  or  in  personam^  should  be  deemed 
conclusive  and  enforced.'  Mr.  Alexander  cited  the  late  Baron 
Parke  in  the  case  of  Williams  w.  Janes,  that  *  where  a  Court  of 
competent  jurisdiction  has  adjudicated  a  certain  sum  to  be  due 
from  one  person  to  another,  a  legal  obligation  arises  to  pay  that 
sum,  on  which  an  action  of  debt  to  enforce  the  judgment  may  be 
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maintained'  (13  M.  &  W.  633).  Mr.  Alexander  also  cited 
M.  Asset,  the  well-known  Dutch  jurist,  who  suggests  that,  'by 
means  of  treaties,  a  foreign  judgment  should  be  enforced  upon 
the  receipt  of  a  duly  authenticated  request  from  the  Court  which 
pronotmced  it  without  any  fresh  trial'  M.  Clunet  stated  that '  in 
France  the  only  conditions  really  required  were  competency  of 
the  tribimal  from  which  the  judgment  emanated,  due  citation  of 
the  defendant,  and  conformity  of  the  judgment  with  public  order, 
morality,  and  policy.'  M.  Boz^rian,  advocate  at  the  Court  of 
Cassation  and  a  Senator  of  France,  conceived  that  where  the  laws 
of  evidence  and  those  portions  of  the  law  which  bore  upon  the 
particular  case  were  the  same  in  two  countries,  there  was  no 
possible  reason  why  decrees  pronounced  in  one  of  them  should 
not  be  executed  in  the  other.  Many  distinguished  men  took 
part  in  the  discussion,  and  at  the  suggestion  of  the  late  Lord 
O'Hagan,  a  Committee  was  formed,  including  the  representatives 
of  several  nations. 

''In  August,  1878,  at  the  Sixth  Annual  Conference  held  at 
Fiankfort-on-the-Main,  on  the  question  of  foreign  judgments,  a 
frojet  de  loi  for  the  unification  of  the  law  and  practice  as  to  the 
execution  of  foreign  judgments,  drafted  by  Dr.  Hovy,  of  Amster- 
dam, was  kid  upon  the  table,  and  the  future  consideration  of  the 
subject  was  reserved  until  the  following  Conference. 

"  At  the  meeting  of  the  Conference  at  the  Guildhall,  London,  in 
1879,  ^  paper  was  read  by  Mr.  F.  T.  Piggott,  of  London,  entitled 
'  Foreign  Judgments,  more  especially  with  reference  to  assumed 
Jurisdiction  over  Foreigners.*  Mr.  Piggott  was  pre-eminently 
qualified  to  deal  with  die  subject,  having  given  long  and  careful 
attention  to  it,  and  being  the  author  of  a  learned  work,  '  Foreign 
Judgments;  their  effect  in  the  English  Courts.'  His  work  is  most 
valuable,  as  it  concisely  presents  the  English  doctrine  dealing 
with  defences,  judgments  in  rem^  and  the  important  question  of 
status ;  under  which  head  he  treats  of  the  questions  of  marriage, 
divorce,  legitimacy,  lunacy,  guardianship,  probate,  and  bankruptcy. 
In  his  paper,  read  before  this  Association,  Mr.  Piggott  observes, 
itUer  alia^  '  There  is  a  legal  obligation  existing  against  the  debtor 
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in  the  State  where  the  judgment  has  been  pronounced.  By  reason 
of  the  debtor's  absence  from  the  jurisdiction  of  the  Couits  the 
State  is  unable  to  enforce  the  sanction.  By  virtue  of  the  comity 
of  nations,  a  foreign  State  to  which  the  debtor  has  gone  will  clothe 
the  obligation  deprived  of  the. correlative  sanction  with  another 
sanction  auxiliary  to  it,  and  by  so  doing  will  endue  it  with  the 
power  it  has  lost'  Mr.  Piggott,  in  the  course  of  his  paper,  lays 
down  the  following  reasonable  proposition,  that  '  If  a  judgment 
is  obtained,  founded  upon  a  statute  passed  by  a  foreign  State, 
which,  on  being  considered,  is  found  not  to  be  an  unreasonable 
protection  to  be  afforded  by  such  State  to  its  own  subjects,  nor  at 
variance  with  the  principles  of  natural  justice,  it  should  be  recog- 
nized and  enforced  by  the  Courts  of  any  other  State.'  Mr.  Piggott 
brings  out  his  ultimate  conclusion  by  concisely  stating  '  that  the 
Courts  of  different  States  by  courtesy  enforce,  each  for  the  other^ 
not  Ux  for  ifcr,  but/W  ioxjus! 

*•  At  the  Conference  held  at  Berne  in  the  year  1880,  Mr.  F.  T. 
Piggott,  of  London,  as  Honorary  Secretary  of  the  Committee  on 
Foreign  Judgments,  brought  up  a  brief  report  He  had  addressed 
communications  in  the  course  of  the  year  to  Members  of  the 
Association  resident  in  Spain,  France,  Germany,  Hungary, 
Sweden,  Belgium,  Norway,  Denmark,  Switzerland,  Russia,  and 
Holland.  The  questions  put  to  the  gentlemen  with  whom  Mr. 
Piggott  had  communicated  were  (he  following  : — 

'*'i.  In  what  case  is  jurisdiction  over  absent  defendants 
assumed  in  your  country,  and  what  process  is  adopted  against 
them  ?  • 

"*  2.  By  Order  XL,  Rule  i,  of  the  English  Judicature  Acts,  it 
is  provided  that  service  out  of  the  jurisdiction  of  a  writ  of 
summons,  or  notice  of  a  writ  of  summons,  may  be  allowed  by  the 
Court  or  a  judge  whenever  there  has  been  a  breach,  within  the 
jurisdiction,  of  any  contract,  whenever  made.  Would  a  judg- 
ment of  an  Eoglish  Court,  proceeding  upon  this  rule,  be  recog- 
nized and  enforced  by  the  Courts  in  your  country  ?' 

'''3.  Generally,  have  you  any  special  legislation  on  the 
sAiect?'      » 
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"The  rule  referred  to  by  Mr.  Piggott  is  now  recast  and  altered 
(Baxter's  Judicature  Acts  and  Rules,  5th  edition,  1883,  p.  173). 
At  the  present  time,  no  writ  of  summons  for  service  out  of  the 
jurisdiction  will  be  issued  without  the  leave  of  a  Court  or  judge. 
Leave  will  only  be  given  in  cases  specified  in  the  new  rule,  as 
the  old  practice  as  to  service  out  of  the  jurisdiction  is  no  longer 
in  force  (In  re  Eager,  22  Ch.  D.  86).  In  a  case  in  which  the 
writer  of  this  paper  was  engaged,  the  writ  having  been  granted  by 
the  Court  in  Dublin,  and  judgment  obtained,  the  authorities  of 
the  United  States  paid  no  regard  whatever  to  the  foreign 
judgment 

"  But  to  return  to  Mr.  Piggott's  report.  Mr.  Piggott  received 
answers  to  his  enquiries  from  M.  Charles  Brocher,  Professor  of 
Laws  in  the  University  of  Geneva ;  Dr.  Hindenburg,  of  Copen- 
hagen ;  Dr.  Albert  Alexy,  of  Buda  Pesth ;  from  M.  de  Folleville, 
Sir  Travers  Twiss,  and  M,  Clunetj  but  Mr.  Piggott  did  not, 
in  his  report  in  1880,  inform  the  Conference  concerning  the 
nature  of  these  reports.  At  the  Conference  in  Liverpool  in 
1881,  the  subject  of  the  execution  of  foreign  judgments  was  not 
broached ;  but  at  the  Conference  held  the  following  year  in  Milan, 
our  esteemed  colleague,  Mr.  Alexander,  presented  to  the  Con- 
ference, on  behalf  of  the  Committee,  a  full  and  able  report  It 
is  impossible  for  me  to  summarize  this  careful,  but  very  intricate, 
report  without  consuming  too  much  of  the  time  of  this  Con- 
ference, and  therefore  I  must  refer  to  the  document  itself,  and  to 
the  interesting  and  able  report,  in  which  a  number  of  learned 
Italian  jurists  took  a  conspicuous  part  Signor  Rosmini  proposed 
a  resolution  to  the  following  effect :  that  '  A  foreign  judgment 
ought  to  emanate  from  a  competent  tribunal.'  '  The  Conference 
expresses  the  desire  that  the  Governments  of  the  different  States 
should  come  to  an  understanding  with  a  view  of  establishing 
uniform  rules  of  jurisdiction  {compktenci),^  The  discussion  was 
carried  on  by  Signor  Baisini,  Signor  de  Rossi,  Mr.  Alexander, 
Signor  Graffagni,  Signor  Benvenuti,  Professor  Gabba,  and  Dr. 
Sieveking,  who  proposed  the  following  resolution:  that  'The 
Conference  expresses  the  wish  that  an  official  Conference  should 


(    i68    ) 

meet  in  order  to  bring  about  an  international  understanding  on 
the  question  of  the  execution  of  foreign  judgments.' 

"Signor  Fiore-Goria  proposed  that  the  question  be  referred  to 
special  Committee  for  further  discussion.  This  proposal  was 
carried,  upon  which  the  President  appointed  a  Committee,  com- 
posed of  the  following  gentlemen  : — Sir  Travers  Twiss,  Professor 
Gabba,  Signori  Graffani,  Benvenuti,  Cuzzeri,  Rosmini,  Baisini, 
Fiore-Goria,  De  Rossi,  Olivi,  Count  de  Daugnon,  Senhor  Alco- 
forado,  Mr.  Wilson^  and  Mr.  Alexander. 

"Early  in  the  year  1884  Sir  Travers  Twiss  forwarded  to 
Signor  Mancini  a  copy  of  the  resolutions  on  foreign  judgments, 
passed  at  Milan,  and  called  his  attention  to  the  request  of  the 
Association  that  an  official  Conference  on  the  subject  should 
be  convened  at  the  instance  of  the  Italian  Government.  Signor 
Mancini  lost  no  time  in  acceding  to  this  request,  and  proposed 
to  the  other  Powers  that  the  Conference  should  be  held  in 
Rome  in  the  autumn  of  1884.  In  the  Times  report  of  [jaiiia- 
mentary  proceedings,  under  date  i6th  May,  1884,  appears  the 
following : — '  Mr.  Serjeant  Simon,  in  the  House  of  Commons, 
asked  the  Under-Secretary  of  State  for  Foreign  Affairs  whether 
.  Her  Majesty's  Government  had  received  from  the  Italian  Govern- 
ment an  invitation  to  take  part  in  an  International  Conference  on 
the  subject  of  the  execution  of  foreign  judgments,  upon  the  basis 
of  resolutions  adopted  by  the  Conference  of  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations,  held  at  Milan 
in  September  last,  and  if  so,  whether  they  had  accepted  the 
invitation  ? '  To  this  question  Lord  E.  Fitzmaurice  replied  : — 
•  Her  Majesty's  Government  have  received  a  communication 
from  the  Italian  Government  upon  the  subject  to  which  the  Hon. 
Member  alludes,  and  have  acceded  to  a  proposal  that  a  pre- 
liminary study  of  the  question  on  the  bases  of  the  resolutions 
adopted  by  the  Association  be  entrusted  to  a  Conference  at  Rome 
of  official  delegates,  to  be  appointed  by  the  several  Governments.' 
On  the  8th  day  of  August  following,  Mr.  Serjeant  Simon,  in  the 
House  of  Commons,  further  enquired  what  the  result  of  the  Con- 
ference had  been,  when  Lord  E.  Fitzmaurice  stated,  'that  no 
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meeting  of  that  body  had  yet  taken  place.'  Again,  on  the  aSth 
February^  1885,  his  Lordship  stated  'That  the  sanitary  condition 
of  Italy,  etc,  rendered  it  impossible  that  the  Conference  should 
meet  before  February  or  March.' 

"A  letter  from  a  correspondent  of  the  Times,  under  date 
1 6th  June,  1884,  is  of  value,  and  deserving  of  notice,  as  it  throws 
light  upon  the  views  and  disposition  of  some  of  the  European 
Powers  on  this  question,  which  is  of  so  much  practical  import- 
ance. The  briefest  epitome  must  suffice.  Referring  to  Mr. 
Serjeant  Simon's  question,  the  writer  says : — '  The  International 
Conference  on  the  subject  of  the  execution  of  foreign  judg- 
ments, lately  proposed  by  the  Italian  Government,  was  most 
satisfactory.  In  1874  a  similar  proposal  was  made  to  the  Powers 
by  M.  1e  Baron  Gericke  de  Herwyyen,  Minister  of  Foreign  AflGairs 
in  the  Netherlands,  but  nothing  came  of  it  The  Xeichsjustitamt 
at  Berlin  has  long  been  alive  to  the  necessity  of  making  a  move 
towards  the  final  solution  of  one  of  the  most  difficult  of  inter- 
national problems.  Judging  from  the  manner  in  which  the 
subject  has  been  dealt  vrith  in  the  codes  of  Belgium,  Spain,  and 
Portugal,  there  can  be  little  doubt  but  that  those  countries  will 
also  hail  the  proposal  with  acclamation.  The  same  may  be  said 
of  France,  which  has  already  concluded  four  treaties  with  neigh- 
bouring States,  the  most  important  being  the  Franco-Swiss  Treaty 
of  1869.  The  Republics  of  the  New  World  have  not  been 
behind,  Venezuela  and  Brazil  leading  the  way.  The  latter  has, 
indeed,  shown  an  enlightenment  on  the  subject  of  reciprocity  in 
teaching  a  lesson  which  European  States  might  do  well  to 
learn.' 

''But,  returning  to  the  Conference  at  Hamburg  in  1885 — our 
last  Cox^ference — ^let  me  for  a  few  moments  call  attention  to  the 
very  important  proceedings  of  the  Conference  in  relation  to  the 
subject  now  before  us.  Mr.  Alexander,  the  Honorary  General 
Secretary,  in  introducing  the  subject  of  the  *  Execution  of  Foreign 
Judgments,'  read  a  letter  from  the  Secretary  of  the  Association  of 
Trade  Protection  Societies  of  the  United  Kingdom.  Mr.  Robert 
Mellors,  the  Secretary,  says : — *  That  since  the  Bankruptcy  Act  of 
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1883  came  into  force,  a  considerable  number  of  debtors  have 
absconded  from  this  country  to  the  Continent,  America,  and  other 
parts  of  the  world,  to  avoid  the  operation  of  the  Act  That  they 
take  a  considerable  amount  of  the  property  of  their  creditors  with 
them.  That  power  should  be  given  to  follow  an  absconding 
debtor  and  bring  him  back,  or  take  possession  of  any  money  that 
he  has  illegally  or  improperly  taken.  That  it  is  necessary  that 
the  Courts  of  other  countries  should  recognize  and  support  such 
an  operation.  That  the  law  of  all  civilized  countries  should  be  so 
reformed  as  to  promote  united  action  for  the  benefit  of  persons 
whose  debtors  leave  their  country.  That  when  judgment  has 
been  obtained  on  a  debt  in  one  country,  on  a  certificate  of  the 
judgment  being  obtained  and  registered  in  the  Court  of  another 
country,  the  creditors  should  be  able  to  proceed  on  such  regis- 
tration by  levying  execution  on  the  goods  of  the  debtor  in  the 
country  to  which  he  has  removed/ 

**  At  the  Conference  in  Hamburg,  Mr.  Alexander  again  entered 
very  ably  and  elaborately  into  the  whole  question,  putting  some 
ingenious  and  interesting  questions,  fully  establishing  the  very 
great  importance  of  the  subject  From  this  report  it  appears  that 
to  preserve  the  continuity  of  the  discussion,  the  report  of  the 
Foreign  Judgments  Committee,  presented  at  Milan  four  years 
before,  was  reprinted  for  the  use  of  the  Conference.  In  the 
papers  read  at  Hamburg,  the  proposed  rules  discussed  at  Milan 
were  also  in  an  amended  form  reproduced,  and  I  will  now,  as  far 
as  possible,  epitomize  those  suggested  rules  : — 

"  I^uUs  of  Competenu proposed  at  Milan  in  1883. 
"  A  tribunal  is  competent — i.e.^  has  jurisdiction : 

'^  I.  Where  the  judgment  relates  directly  to  immovables  situate 
within  the  territorial  jurisdiction  of  the  tribunal 

'^  2.  Where  the  judgment  operates  as  a  transfer  or  declaration  of 
a  right  of  property  (jus  in  rem^  not  ad  rem)  in  movables,  which  at 
the  time  of  the  judgment  were,  without  frauds  within  the  territorial 
jurisdiction  of  the  tribunal. 
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"  3-  Where  the  judgment  operates  as  a  transfer  or  declaration  of 
a  right  of  property  in  movables,  forming  part : — 

"  a.  Of  the  succession  of  a  deceased  person,  who  was  at  the 
time  of  his  death  a  citicen  of  and  domiciled  in  the  country  whose 
tribunal  has  pronounced  the  judgment ;  or 

"  ^.  Of  the  estate  of  an  insolvent  person  whose  sole  commercial 
domicile  and  residence  (if  a  trader),  or  sole  residence  (if  a  non- 
trader)  at  the  time  of  his  insolvency,  were,  or  was,  in  that 
country;  or 

''  ^  Of  an  insolvent  company  or  partnership  solely  domiciled 
in  that  country. 

^^  4.  Where  the  defendant  was,  at  the  time  when  the  action  com- 
menced, domiciled  in  the  country  whose  tribunal  has  pronounced 
the  judgment. 

^  5.  Where,  the  judgment  being  based  on  a  breach  of  contract, 
the  contract  was  made,  and,  in  the  contemplation  of  all  parties, 
intended  to  be  carried  out,  in  the  country  whose  tribunal  pro- 
nounced the  judgment 

**  6.  Where,  the  judgment  being  based  on  a  tort,  the  tort  was 
conmiitted  in  the  country  whose  tribunal  pronounced  the  judg- 
ment, with  regard  to  property  which  was  at  the  time  when  the 
action  commenced,  without  fraud,  in  the  territory  of  that  country ; 
provided,  however,  that  the  tort  was  one  recognized  by  the  law  of 
the  country  in  which  the  judgment  is  sought  to  be  enforced. 

**  7*  Where  the  parties  have,  either  expressly  or  by  clear  infer- 
ence, agreed  to  be  bound  by  the  decision  of  the  tribunal  pro- 
nouncing the  judgment. 

"  It  was  also  proposed  that  *  Where  there  are  conflicting  judg- 
ments of  two  foreign  tribunals,  each  of  which  was  competent 
according  to  the  foregoing  rules,  the  tribunal  asked  to  enforce  the 
judgment  may  decide  between  them,  or  decide  the  case  afresh  on 
the  merits.* 

**  Before  closmg  this  part  of  the  paper,  let  me  call  attention  to  the 
Italian  Green  Book,  which  contains  the  diplomatic  correspondence 
on  this  subject  It  would  be  a  matter  for  profound  regret  if  any 
feeling  of  national  self-importance  were  allowed  to  stand  in  the  way 
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of  the  discussion,  and  the  possible  settlement  of  a  question  fraught 
with  innumerable  advantages  and  benefits  to  mankind  in  all  parts 
of  the  civilized  world.  It  is  a  question  of  such  importance  for  the 
administration  of  right  and  justice,  that  if  this  Association  had  no 
other  question  to  discuss  it  would  furnish  a  sufficient  raison  d^itre 
for  the  existence  of  this  honourable  body.  Thanks  are  due  to 
Signor  Mancini  for  the  part  he  has  already  taken,  and  it  is  to  be 
hoped  that  the  Italian  Government  and  Italian  jurists  will  continue 
to  urge  on  for  consideration  a  subject  for  the  discussion  of  which 
the  facile  intellect  of  Italy  is  so  richly  qualified  It  is  not  for  me 
to  point  out,  if  I  were  able,  which  I  am  not,  what  it  is  that  has 
blocked  the  way  of  the  proposed  International  Conference,  but  on 
this  point  Mr.  Alexander  shall  speak.  He  says  :  '  I  have  reason 
to  fear  that  this  postponement  may  have  been  partly  caused  by 
the  want  of  a  sufficiently  favourable  reception  to  the  proposal' 
One  naturally  asks,  By  whom?  Not  by  Italy,  to  whom  the 
civilized  world  is  indebted  for  the  part  it  has  taken  in  this  question. 
Not  by  England,  as  the  statements  of  Lord  £•  Fitzmaurice  in  the 
House  of  Commons  prove.  Not  by  the  United  States,  whose 
jurists  are  compelled  to  study  this  question  deeply,  in  consequence 
of  the  peculiar  national  existence  of  that  country  formed  of  so 
many  independent  states.  Great  and  constant  interests  are  at 
stake  m  this  question,  and,  as  we  all  know,  partial  justice  is  no 
justice,  any  more  than  a  part  of  the  truth  is  the  truth.  If  it 
should  be  determined  by  this  Conference — ^and  I  hope  it  may  be 
so  determined — ^that  our  next  meeting  shall  take  place  in  the 
United  States,  do  I  ask  too  much  when  I  beg  American  jurists  to 
shed  the  light  of  their  knowledge  and  practical  experience  on  this 
question,  and  if  I  ask  American  statesmen  to  add  the  weight  of 
their  power  to  the  possible,  even  though  it  be  the  partial,  solution 
of  this  great  question  ?  Let  Mr.  Alexander,  who  has  studied  this 
subject  carefully,  speak  again.  He  says :  '  It  would  be  un- 
fortunate, and  I  think  unnecessary,  that  the  fact  of  one  or  more 
governments  not  at  present  seeing  their  way  to  join  in  such  a 
conference  should  prevent  those  governments  which  are  agreed 
as  to  the  desirability  of  coming  to  an  understanding  upon  the 
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quesdon  from  entering  into  a  convention  between  themselves. 
Such  a  convention  would  at  least  be  a  partial  cure  for  the  evils 
which  at  present  exist,  and  would  doubtless  eventually  receive 
the  adhesion  of  all  the  civilized  powers/ 

^  I  have  now,  gentlemen,  placed  before  you  as  concisely  as  pos- 
sible the  work  of  this  Association  in  dealing  with  this  question  in . 
the  past  We  have  reviewed  and  recalled  the  times  that  this 
subject  has  engaged  our  attention.  We  have  epitomised  the 
suggestions  that  have  been  made.  It  is  not  for  us  who,  if  spared, 
have  still  the  work  to  do,  to  congratulate  ourselves  on  what  we 
have  striven  to  accomplish ;  but  we  remember  the  men  whose 
voices  we  can  listen  to  no  more,  whose  powerful  minds  will  no 
move  help  us  in  unravelling  the  intricacies  of  this  subject,  and  the 
resources  of  whose  wisdom  have  bequeathed  us  their  last  legacy. 
We  who  still  remain,  from  a  sense  of  what  we  owe  to  our  noble 
vocation,  must  toil  on,  aiming  at  one  end,  concentrating  all  our 
thoughts,  directing  all  our  energies  to  one  great  object — the 
universal  administration  of  justice.  In  aiming  at  this  we  are 
striving  for  no  political  mastery,  but  for  a  more  perfect,  whole- 
some, and  vigorous  national  life  for  all  civilized  nations ;  a  more 
ideally  perfect  and  practically  beneficial  administration  of  justice. 
As  national  government  is  the  very  breath  of  life  for  civihzed  man^ 
so  the  perfect  administration  of  justice  is  the  diadem  sparkling 
and  undimmed  upon  his  l»x>w. 

"  Secondly,  with  a  few  words  this  paper  must  now  end.  One  or 
two  brief  and  broken  sentences  on  this  subject,  which  may  well 
be  more  fully  discussed  under  the  bright  skies  and  brighter  in- 
tellects of  Columbia,  must  suffice.  Let  us  take  for  our  motto  the 
rule,  and  write  it  in  letters  of  gold,  if  you  please,  that  'Fully 
acquired  rights  must  everywhere  be  respected'  Respected 
I  say  everywhere — in  all  lands,  at  every  tribunal.  Mr.  Piggott 
and  Mr.  Alexander  have  placed  before  us  numy  of  the  difficulties 
of  this  question.  I  will  only,  with  a  view  to  future  elucidation 
and  discussion,  place  before  this  Conference  a  few  dislocated 
sentences,  covering,  as  far  as  I  am  able,  the  whole  area  of  the 
subject.     Let  us  bear  in  mind  that  laws  may  come  into  conflict 
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in  various  ways.  It  is,  for  instance,  possible  that  upon  the  same 
facts  the  laws  of  different  places,  even  in  the  same  or  a  different 
State  or  States,  may  be  regarded  fh>m  a  different  point  of  view. 
There  may  be  a  conflict  of  statutes.  Hence  the  question  often 
arises,  from  what  point  of  view  must  the  judge  decide.  According 
to  practice  the  judge,  as  you  know,  decides  the  case  before  him 
by  the  following  rules :  In  all  personal  questions  the  law  of  the 
forum  applies  before  which  the  parties  to  the  suit,  as  the  rule, 
must  be  cited;  thus  generally  the  law  of  the  domicil  prevails 
{staiuta  personalia).  These,  as  we  know,  decide  where  the  relation 
is  one  of  personal  capacity ;  as,  for  example,  minority,  or  personsd 
condition ;  as  guardianship,  or  where  the  property,  in  the  eye  of 
the  law,  is  taken  into  consideration  as  a  whole  (universal  suc< 
cession).  Again,  when  the  question  relates  to  a  thing,  the  law  of 
the  place  where  it  is  situated  determines  {statuia  realia).  But,  as 
jurists  know,  the  question  must  be  restricted  to  one  thing  in  par- 
ticular, as  distinct  and  separate  in  itself,  for  in  universal  succession 
the  statutum  personak  determines. 

*'  Again,  in  those  cases  where  the  formal  expression  of  the  will 
comes  into  question  as  a  dominant  feature,  the  statuta  mixta 
become  operative ;  that  is  to  say,  the  law  of  the  place  where  the 
contract  was  made,  or  the  offence  or  breach  committed  Thus  we 
use  the  maxim  Locus  regit  actum.  As  to  the  required  forms,  the 
law  of  the  place  where  the  transaction  will  become  operative  must 
be  observed ;  and  as  to  that  which  is  material,  the  place  of  fulfil- 
ment must  be  regarded,  nor  can  any  other  place  be  selected  in 
fraudem  legis.  As  to  the  procedure  to  be  observed,  it  must  be  in 
accordance  with  the  law  of  the  place  where  the  suit  is  brought" 

M.  Charles  Lachai)  (Paris)  expressed  his  opinion  that  the 
resolutions  on  foreign  judgments  agreed  to  at  the  Milan  Con- 
ference were,  in  general,  excellent,  but  they  were  wanting  in  one 
point  of  great  importance,  that  of  the  competence  of  the  tribunal 
pronouncing  a  judgment,  the  execution  of  which  is  afterwaids 
sought  in  another  country.  How  could  an  agreement  on 
this  point  be  brought  about?      He  thought  the  most  practical 
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method  would  be  to  request  a  delegate  in  each  country  in  which 
the  Association  had  members,  to  undertake  the  study  of  this 
subject,  having  before  him  thb  proposals  already  made  by  the 
Committee  of  the  Association,  and  then  at  a  future  Conference 
it  would  be  possible  to  compare  the  views  of  the  different  dele- 
gates, and  from  them  to  frame  a  general  plan.  He  moved  the 
following  resolutions : — 

**  u  This  Association  shall  appoint  in  each  State  represented  at 
this  Conference  a  delegate  who  shall  engage  to  prepare 
for  the  next  Conference  a  statement  on  the  competency 
of  the  tribunal  rendering  the  judgment  for  which  exe- 
cution is  demanded.  The  statement  shall  take  as  its  basis 
the  report  on  the  same  subject  proposed  at  Milan  on  the 
lath  of  September,  1883." 

*^2.  This  Association,  having  terminated  its  labours  on  the 
question  of  the  execution  of  foreign  judgments,  will  present 
its  report  the  same  year  to  the  different  Governments  or 
to  their  Parliaments,  and  will  endeavour  to  elicit  in  every 
country  an  immediate  discussion.  This  Conference  shall 
confide  the  charge  of  presenting  its  report  in  each  country 
to  delegates  chosen  by  it" 

Dr.  Barclay  seconded  M.  Lachau's  first  resolution. 

M.  Lebel  seconded  the  second  resolution. 

Me  Alexander  supported  the  first  resolution,  but  pointed  out 
that  the  second  resolution  would  be  somewhat  premature  at  the 
present  time. 

Dr.  Pankburst  proposed  the  following  resolution : — 

'^That  this  Association  take  steps  to  organize  a  deputation 
from  its  own  body,  in  concurrence  with  the  Chambers  of 
Commerce  and  Trade  Societies,  to  wait  upon  the  Foreign 
Office,  in  order  to  urge  the  desirability  of  promoting  an 
International  Convention  in  reference  to  the  execution  of 
foreign  judgments." 
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M.  Clunet  proposed  the  following  resolution : — 

"  This  Association  expresses  the  desire  that  the  question  of  the 
effect  and  the  execution  of  foreign  judgments  should  be 
made  the  object  of  special  Conventions  between  the 
different  States,  and  that  these  special  Conventions  should 
be  based  on  the  principles  voted  by  the  Association  in  its 
meeting  at  Milan  in  1883." 

He  observed  that  it  appeared  hopeless  any  longer  to  look  for 
the  settlement  of  this  question  by  means  of  a  general  convention, 
such  as  was  contemplated  in  the  Milan  resolutions,  after  the 
failure  of  the  attempt  made  by  the  Italian  Government  to  bring 
about  a  Conference  for  that  purpose :  and  it  was  therefore  best, 
in  his  opinion,  to  endeavour  to  obtain  the  same  result  by 
agreements  between  particular  States. 

Dr.  Predohl  (Hamburg)  seconded  M.  Clunet's  resolution. 

M*  Lachau  having  replied,  his  first  resolution  was  then  put  to 
the  meeting,  and  carried  nemine  contradicente.  He  consented  to 
withdraw  his  second  resolution. 

Mr.  Alexander  supported  M.  Clunefs  resolution,  and  stated 
that  a  distinguished  £nglish  lawyer,  Mr.  Home  Pa3me,  Q.C.,  who 
had  had  large  experience  in  cases  of  foreign  judgments,  had 
expressed  to  him  his  regret  at  being  unable  to  be  present  at  the 
sitting  this  morning.  Mr.  Home  Payne  considered  that  the 
English  Courts  had  gone  too  far  in  enforcing  foreign  judg- 
ments, which  were  sometimes  obtained  in  foreign  countries 
against  English  subjects,  or  persons  carrying  on  business  in 
England,  on  the  most  frivolous  grotmds,  frequently  by  bribery 
and  tmdue  influence,  and  in  other  cases  by  default,  English 
merchants  having  no  idea  that  judgments  obtained  against  them 
by  default  in  another  country  could  afterwards  be  enforced 
against  them  at  home.  Mr.  Alexander  observed  that,  whilst  he 
did  not  see  how  the  latter  class  of  cases  could  be  properly  ex- 
cepted, the  proposal  made  by  M.  Clunet  would  have  the  advantage 
that  it  would  meet  the  first  class  of  cases,  since  such  Conven- 
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tions  would  only  be  entered  into  with  those  countries  in  which 
the  admioistiation  of  justice  was  known  to  be  puxe,  and  not 
with  countries,  such  as  unfortunately  still  existed,  in  which  it  was 
conrupL 

M.  Th£odore    C   Engels  (Antwerp)    also    supported    the 
resolution. 

The  resolution  was  adopted  by  12  votes  against  3. 

Dr.  Pankhurst's  resolution,  not  having  been  seconded,  was 
not  put  to  the  meering. 


Service  <mt  of  the  Jurisdiction, 

Dr.  Barclay  (Paris)  then  proposed  the  following  resolution  :•* 

*'That  the  Commirtee  on  Foreign  Judgments  take  into  con- 
sideration the  question  of  advocating  an  International 
Convention  for  the  service  of  judicial  documents  out  of 
the  jurisdiction." 

He  stated  that  several  questions  of  difficulty  had  arisen  of  late, 
especially  in  connection  with  the  winding-up  of  companies,  with 
regard  to  the  service  of  documents,  and  it  was  very  desirable  that 
the  subject  should  receive  the  attention  of  the  Associarioa 

M.  Lachau  seconded  the  resolution,  which  was  put  to  the 
meeting  and  carried  nemine  contradicente^ 

Limited  Partnerships, 

In  the  absence  of  Mr.  Dunlop,  who  had  been  appointed  by  the 
London  Chamber  of  Commerce,  this  question  was  introduced  by 
Mr.  Monk,  late  M.P.  for  Gloucester.  Mr.  Monk  stated  the 
objects  of  the  Bill  on  this  subject,  brought  before  the  British 
Parliament  by  Sir  Bemhard  Samuelson,  at  the  request  of  the 
London  Chamber  of  Commerce,  and  commended  the  Bill  to  the 
potice  of  the  Association. 

N 
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Dr.  ToMKiNS  made  some  further  observations  on  the  subject, 
refeiring  to  the  absence  in  English  law  of  anything  similar  to  the 
*'  Soci^t&  en  Commandite  "  of  continental  law. 

Pre-emption^  Homestead^  and  Timber-Claim  Laws  of  the 
United  States. 

The  Rev.  W.  Hawkins,  M.A.,  B.D.  (Lincohi,  Nebraska, 
U.S.A.}y  read  the  following  Paper  on  this  subject : — 

"  In  the  remarks  I  am  about  to  make  on  the  pre-emption  laws 
of  the  United  States,  I  need  do  no  more  than  refer  the  classical 
jurist  to  the  mode  of  tenure  known  as  emphyteusis,  its  origin,  and 
the  rule,  both  in  the  civil  law  and  afterwards  in  the  common  law, 
as  to  pre-emptions.  Whilst,  however,  the  ancient  tenure  had  its 
origin  in  war  or  hostile  threatening,  the  law  on  this  subject  in  the 
United  States  of  America  has  been  bom  and  cradled  in  peace. 

''  In  the  British  Museum,  in  the  collection  of  Assyrian  antiqui- 
ties, I  have  recently  seen  an  inscription  on  a  baked  day  tablet, 
giving  a  description  and  receipt  for  a  pre-emption.  The  theory, 
as  well  as  the  law,  of  the  United  States  is  that  all  lands  acquired 
by  conquest,  piirchase,  exchange,  or  treaty,  are  held  in  trust  for 
the  people. 

*'The  land  laws  are  so  framed  that  encouragement  to  the 
increase  of  large  landed  estates  is  avoided  as  much  as  possible. 

^'  The  granting  of  large  bodies  of  land  to  the  building  of  rail- 
roads is  in  the  interests  of  the  people,  whereby  tracts  once 
considered  uninhabitable,  by  reason  of  distance  from  markets, 
are  opened  to  profitable  settlement  by  the  people ;  besides,  the 
Government  land-grants  to  railroads  embrace  only  every  alternate 
section  of  640  acres  on  both  sides  of  the  road,  the  limit  being 
within  10  miles,  and,  in  a  few  instances,  20  miles ;  the  alternate 
sections  being  reserved  by  Government  as  homesteads,  timber- 
claims,  and  pre-emptions  to  actual  setders.  The  policy  of  the 
railroads  is  the  same  as  the  Government,  the  disposal  at  cheap 
rates,  and  on  easy  terms,  to  actual  residents  and  tillers  of  die  soiL 
This  policy  has  brought  a  thrifty  and  industrious  population  of 
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over  ten  miUkms  of  people  to  settle  in  the  States  west  of  the 
Mississippi  within  a  very  few  yeaxs;  one  Slate  alone,  Nebraska, 
within  twenty  years  having  received  a  population  of  nearly  one 
million  people,  the  com  crop  last  year  being  127,000,000  bushels^ 
to  say  nothing  of  large  stock  products.  There  are  yet  several 
million  acres  of  fertile  land  west  of  the  Missouri  river  open  to 
settlemenL 

"This  Paper  is  confined  to  the  regulati<ms  pertaining  to 
agricultural  hmds.  The  laws  pertaining  to  mberal  and  the  so- 
called  desert  lands  should  form  a  distinct  Paper.  There  are  yet 
some  millions  of  these  lands  which  have  not  yet  been  surveyed, 
or  as  yet  open  to  settlement 

"  The  following  is  a  brief  synopsis  of  the  agricultural  land  laws 
of  the  United  States,  as  in  force  at  the  present  date  of  writing, 
die  late  session  of  the  Congress  having  made  no  changes. 

"  Pre-emptions. 

^  hssf  head  of  a  family,  widow,  or  single  person  who  is  a 
citizen  of  the  United  States,  or  has  filed  a  declaration  to  become 
sudi,  may  acquire  a  right  to  claim  160  acres  of  land  under  the 
Pre-emption  Act,  by  making,  on  the  tract  of  land  desired,  a 
settlement  in  person,  consisting  in  the  commencement  or  erection 
of  a  dwelling,  or  making  some  substantial  improvements,  evi- 
dencing the  good  faith  of  the  settler,  and  within  ninety  days  from 
the  date  of  such  settlement,  filing  in  the  United  States  Land  Office^ 
in  the  district  in  which  such  settlement  lies^  a  declaratory  state- 
ment of  intention  to  claim  such  tract  as  a  pre-emption  right,  the 
cost  whereof  is  two  dollars,  or  eight  shiUmgs  English. 

''The  settler  may  make  proof  of  the  required  setdement, 
residence,  and  improvement  any  time  after  six  months  from  date 
of  settlement,  and  within  thirty-three  months,  on  payment  of  one 
dollar  and  twenty-five  cents  (%\ .  35)  per  acre,  or  two  dollars  and 
fifty  cents  (JK2. 50)  per  acre  within  railroad  limits,  he  will  receive  a 
final  certificate  entitling  him  to  a  patent  from  Government,  pre- 
emptions within  ndlroad  limits  being  doubled  in  price,  on  account 
of  tfieir  increased  value  from  nearness  to  railroad  pnvileges. 

N    2 
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*'  In  case  of  the  death  of  the  settler  before  perfecting  his  entry 
within  thirty-three  months,  the  same  may  be  completed  by  his 
heirs  or  legal  representatives,  and  the  patent  will  be  issued  to 
them. 

"  Homesteads. 

"  Any  person  being  the  head  of  a  family,  or  who  has  arrived  at 
the  age  of  twenty-one  years,  including  unmarried  females,  and  who 
has  declared  his  intention  to  become  a  citizen  of  the  United 
States,  may  enter  one  quarter  section,  or  less  quantity,  of  land, 
under  the  Homestead  laws,  by  filing  in  the  United  States  Land 
Office  of  the  district  in  which  the  land  lies  an  application  to 
enter  the  tract  desired,  accompanied  by  an  affidavit  showing  the 
proper  qualifications,  and  that  the  entry  is  made  for  the  purpose 
of  actual  settlement  and  cultivation,  and  for  the  exclusive  use  and 
benefit  of  the  applicant.  After  making  such  application,  the 
applicant  is  allowed  six  months  from  date  thereof  in  which  to 
establish  his  residence  upon  the  land.  This  permits  the  head  of 
a  family,  who  may  be  British  subjects  residing  in  England,  to 
cross  the  ocean  and  visit  the  public  lands  1,500  miles  west  of 
New  York  city,  select  his  homestead,  make  his  entry,  file  his 
intention  of  becoming  a  citizen  of  the  United  States,  and  return 
for  his  family  and  settle  upon  the  land,  all  within  the  six  months 
required  by  the  law.  The  fees  and  commissions  for  such  entry 
are  fourteen  dollars. 

'^  The  homesteader  is  allowed  to  make  his  final  proof  any  time 
after  five  years,  and  within  seven  years,  and  a  showing  of  con- 
tinuous residence  and  cultivation  during  such  period  will  entitle 
him  to  a  patent  Under  the  former  ruling  of  the  Land  Depart- 
ment, and  the  construction  heretofore  given  to  the  laws,  a  home- 
stead settler  was  allowed,  at  any  time  after  six  months,  to  pay  the 
Government  price  for  the  land  and  receive  a  patent  thereof  as  in 
pre-emption,  upon  showing  continuous  settlement  and  cultivation 
for  a  period  of  not  less  than  six  months  from  date  of  entry ;  but 
by  a  recent  ruling  of  the  Commissioner  of  the  General  Land 
Office,  he  rules  that  the  commutation  of  a  homestead  to  a  cash 


(     i8i     ) 

entry  is  in  effect  the  exercise  of  a  pre-emption  right,  and  where  a 
person  has  previously  made  a  pre-emption  entry,  the  commutation 
of  a  homestead  entry  by  such  person  b  illegal. 


''  Soldur^  and  Seanuris  Rights. 

"  Any  honourably  discharged  soldier  or  seaman  in  the  Govern- 
ment service  may,  by  himself  or  his  agent,  file  a  declaratory 
statement  in  the  Land  Office  of  the  proper  district,  which  will 
entitle  him  to  enter,  as  a  homestead,  at  any  time  within  six  months 
therefrom,  one  quarter  section  of  land  (i6o  acres),  and  the  time 
which  the  applicant  served  in  the  army  or  navy  shall  be  deducted 
from  the  time  usually  required  to  perfect  title,  except  that  the 
settler  must  reside  upon  and  cultivate  the  land  for  at  least  one 
year.  It  may  be  interesting  to  those  present  to  know  that  the 
writer  has  met  a  number  of  British  subjects,  once  soldiers  in  the 
British  army,  who  are  now  enjoying  homesteads  in  Nebraska  and 
other  western  States,  these  persons  having  become  citizens  of  the 
United  States ;  being  such,  they  could  claim  pre-emption  right  as 
well 

"  Timber  Culture  Rights. 

'*  The  Timber  Culture  Act  provides  that  any  head  of  a  family, 
or  person  who  had  arrived  at  the  age  of  twenty-one  years,  beiug 
a  cidzen  of  the  United  States,  or  having  declared  his  intention  to 
become  such,  may  take  up,  under  said  Act,  one  quarter  section  oi 
land  (i6o  acres),  or  fraction  thereof.  The  party  must  make  his 
application  and  affidavit,  as  required  by  law,  and  is  not  required 
to  reside  on  the  land  The  law  requires  the  claimant  on  each 
1 60  acres  to  break  five  acres  the  first  year  of  such  entry;  tlie 
second  year  five  additional  acres  must  be  broken,  and  the  first 
five  acres  cultivated  to  crops.  The  third  year  the  second  five 
acres  must  be  cultivated,  and  the  first  five  acres  planted  to  trees , 
tree-seeds,  or  cuttings.  The  fourth  year  the  timber  planted  must 
be  cultivated,  and  the  second  five  acres  planted  to  trees,  seeds,  or 
cuttings. 
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"The  ten  acres  of  timber  planted  must  be  cultivated  until 
eight  years  from  the  date  of  entry  have  expired,  at  which  time,  or 
thereafter,  the  party  may  make  final  proofs. 

"Twenty-seven  hundred  trees,  seeds,  or  cuttings  must  be 
planted  to  each  acre,  and  at  the  time  of  makmg  final  proof  there 
must  be  675  living,  growing  trees  to  each  acre. 

"The  success  to  which  this  tree-planting  has  grown  may  be 
inferred  from  the  fact  that  the  writer  of  this  Paper  (a  resident  of 
Nebraska),  in  a  drive  last  summer  of  200  miles  from  the  capital 
of  the  State  of  Nebraska  westward,  was  seldom  out  of  the  sight  of 
healthy  groves  of  trees,  the  result  of  less  than  twenty  years'  plant- 
ing. These  trees  were  of  the  varieties  usually  known  with  us,  as 
cotton-woods,  maple,  walnut,  elm,  ash,  and  box  elders.  The  fees 
and  commissions  for  such  entries  are  fourteen  dollars  for  160 
acres,  and  nine  dollars  for  80  acres. 

"  Contest  may  be  initiated  against  homestead  and  timber** 
culture  entries  for  fraud,  abandonment,  or  failure  to  comply  with 
the  law,  and  in  contesting  a  timber-claim  entry,  the  contestant  is 
obliged  to  file,  with  his  affidavit,  an  application  to  enter  the  tract 
contested.  In  case  the  entry  is  held  for  cancellation,  the  con- 
testant is  given  a  preferred  right  to  enter  the  land. 

"  We  omit  rules  and  regulations  pertaining  to  final  proof,  nKhich 
would  be  going  further  into  the  subject  than  necessary." 

The  Chairman   (Dr.   Wendt)  expressed,  on  behalf  of  the 
Conference,  its  thanks  to  Mr.  Hawkins  for  his  interesting  Paper. 
The  sitting  was  then  suspended. 


Thursday  Afternoon,  July  28. 

The  Conference  re-assembled  at  2  p  m.,  when  the  President  of 
the  Conference,  the  Hon.  Sir  Charles  Parker  Butt,  occupied 
the  chair. 

General  Average. 

Mr.  Richard  Lowndes  (Liverpool),  who  had  been  expected  to 
introduce  this  subject,  stated  that  he  did  not  consider  the  time  had 
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airived  when  it  would  be  advisable  to  re-open  the  subject,  although 
it  might  eventually  be  desirable  to  reconsider  the  York-Antweip 
rules,  with  a  view  of  embodying  such  modifications  as  experience 
might  prove  to  be  necessary. 

Dr.  Wendt  concurred.  He  said  that  at  their  last  meeting  in 
Hamburg  he  made  a  report  on  the  judgments  up  till  then  delivered 
on  this  important  question.  Since  then  nothing  had  occurred 
woith  mentioning,  and  the  Council  of  the  Association  was  of 
opinion  that  the  rules  had  hitherto  worked  very  well,  and  that 
there  was  no  necessity  at  present  for  proposing  any  change. 

Dr.  SiEVEKiNG  confirmed  what  Dr.  Wendt  had  said  When 
they  met  at  Hamburg  they  hoped  the  York  and  Antwerp  rules 
would  meet  with  the  approval  of  the  committees  concerned,  and 
their  anticipations  had  been  fully  realised.  He  had  seen  many 
VSis  of  lading  and  charterparties  and  policies  of  insurance  intro- 
dacisg  a  genend  average  clause  according  to  the  York  and 
Antwerp  rules,  and  he  had  experience  that  in  many  parts  of  the 
world — ^in  China,  India,  and  Australia — ^average  statements  had 
been  made  in  accordance  with  the  same  rules,  so  that  on  this 
point  the  labours  of  the  Association  had  been  turned  to  good 
account  The  mercantile  conmiunities  concerned  in  this  very 
important  subject  were  more  and  more  agreeing  to  abide  by  the 
York  and  Antwerp  rules,  and  he  thought  it  was  a  very  lucky 
thing  that  there  was  no  opportunity  of  entering  into  a  discussion 
on  this  subject,  because  experience  had  shown  that  the  rules  did 
not  need  to  be  altered  in  any  way,  but  that  they  worked  yciy 
well 

The  Hon.  David  Dudley  Field  entirely  agreed  with  what  had 
£illen  from  the  previous  speakers.  The  subject  had  been  dis- 
cussed a  great  deal,  and  it  was  very  desirable  that  they  should 
not  continue  discussing  subjects  which  they  had  once  decided, 
unless  there  was  some  important  reason  for  it  They  wanted 
rules  by  which  parties  could  govern  themselves  j  they  might  make 
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their  own  contracts,  and  if  any  one  was  dissatisfied  with  the  York 
and  Antwerp  average,  he  might  put  in  something  else.  But  they 
recommended  the  York  and  Antwerp  rules,  and  he  thought  it 
would  be  a  very  mistaken  policy  to  re-open  the  question  now. 
In  New  York  bills  were  made  out  in  accordance  with  those  rules. 
He  had  pointed  out  over  and  over  again  that  the  Association  had 
done  some  good,  and  made  itself  felt  in  the  commerce  of  the 
world,  and  he  hoped  there  would  be  no  attempt  now  to  disturb 
what  had  been  done. 

Mr.  M'Arthur  (Liverpool)  dissented  from  the  view  that  the 
Conference  could  not  deal  with  the  York  and  Antwerp  rules 
without  disturbing  or  altering  them.  He  agreed  that  it  would  be 
a  great  pity  to  interfere  with  the  rules,  which  had  been  adopted 
after  very  careful  consideration,  and  which  had  proved  so  useful ; 
but  these  rules  constituted  only  a  partial  system  of  general 
average.  They  referred  to  some  important  statistics,  and  recon- 
ciled certain  divergencies,  but  there  were  many  other  divergencies 
which  the  rules  did  not  touch.  Having  two  systems  of  adjustment 
very  often  led  to  confusion  and  difference  of  opinion,  and  although 
that  might  not  be  the  proper  time  for  continuing  the  movement, 
he  thought  the  Association  should  consider  the  work  which  it  had 
done  as  only  an  instalment,  and  hoped  that  when  the  proper  time 
came  they  would  proceed  to  complete  the  important  work  of  pre- 
paring an  international  code  of  general  average.  Such  a  code  was 
very  much  needed,  and  it  would  very  much  simplify  the  general 
averages  made.  In  consequence  of  the  rules  being  imperfect,  it 
was  customary  to  insert  in  charterparties  and  bills  of  lading  a 
clause  giving  the  carrier  the  option  of  requiring  the  general 
average  to  be  made  according  to  the  York  and  Antwerp  rules,  ac- 
cording to  the  custom  of  the  port  of  destination,  or  according  to 
the  custom  of  Lloyd's.  That  was  very  undesirable,  because  it  gave 
the  carrier  the  right  to  select  the  mode  of  adjustment  best  suited 
to  his  own  interest.  For  these  and  other  reasons,  he  hoped  the 
Association  would  see  its  way  to  codify  the  law  of  general 
averages. 
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leebergs  and  Signals  of  Warning, 

The  Chevalier  De  Hesse  Wartegg  (London)  introduced  this 
subject  by  reading  the  following  paper : — 

*'  This  subject  is  one  of  the  utmost  importance  to  navigation, 
and  to  shipowners  in  general.  To  those  not  initiated  in  these 
dreadful  incidents  of  ocean  travel,  I  may  say  that  icebergs  and 
icefields  are,  during  certain  months  in  the  year,  the  greatest 
danger  to  navigation.  Collisions  with  icebergs,  with  all  their 
fearful  consequences,  are  of  frequent  occurrence  along  the  banks 
of  Newfoundland  My  travels  have  frequently  carried  me  across 
the  ocean,  and  the  acquaintance  I  made  on  those  voyages  with 
these  silent  messengers  from  the  Arctic  regions  brought  me  to 
think  upon  the  very  insufficient  present  means  of  signalising  them 
to  other  steamers.  The  Atlantic  Ocean  between  England  and 
the  United  States  or  Canada  is  so  much  frequented  by  the  regular 
steamers  of  the  existing  thirty  or  thirty-five  steamship  companies, 
and  by  innumerable  other  steamers  and  sailing  vessels,  that  the 
respective  latitudes  could  be  called  an  ocean  highway.  This 
beaten  track  passes  or  rather  crosses  in  about  latitude  75^  and 
longitude  50^,  the  shallow  banks  of  Newfoundland,  and  encounters 
there  another  beaten  track,  equally,  if  not  more  frequented,  that 
of  the  icebergs.  These  icebergs,  coming  through  Baffin's  Bay, 
are  carried  by  the  Polar  current  past  the  ice-bound  coast  of 
Labrador  and  Newfoundland  towards  the  south.  Reaching  the 
shallow  banks  of  Newfoundland,  where  the  depth  of  the  sea,  less 
than  100  fathoms,  is  not  sufficient  to  keep  them  afloat,  they  drift 
with  the  Arctic  current  along  these  banks,  and  at  their  southern 
boundary  they  meet  portions  of  the  warm  Gulf  Stream.  The 
difference  of  temperature  causes  the  fearful  fogs  for  which 
the  banks  are  known,  and  which,  lasting  nearly  all  the  year 
round,  form  a  permanent  and  at  the  same  time  the  greatest 
possible  danger  to  navigation.  These  fogs  are  sometimes  for 
many  days  so  thick  that  they  would  favourably  compare  with 
any  fog  with  which  your  great  and  otherwise  beautiful  city  is  un- 


(     i86    ) 

fortunately  infested  during  certain  seasons  of  the  year.  The 
banks  of  Newfoundland,  with  their  fogs  and  their  enormous  ocean 
traffic,  are,  to  the  Atlantic,  about  the  same  that  Cheapside  in 
a  November  fog  would  be  to  the  rest  of  Europe.  To  make  the 
danger  of  collision  immeasurably  greater,  all  the  icebergs  con- 
centrated on  this  ocean  highway  travel  slowly  southward  until 
they  are  finally  melted  by  the  warm  waters  of  the  Gulf  Stream. 
During  the  months  of  May  or  June  nearly  every  steamer  crossing 
the  Atlantic  encounters  these  huge  masses  of  ice,  either  in  the 
form  of  icebergs  or  icefields.  On  the  24th  of  May,  1882,  a 
German  steamer  counted  on  her  trip  to  New  York  not  less  than 
three  hundred  and  fifty-one  large  icebergs.  Their  heights  vary 
from  a  few  feet  to  300  feet  above  the  water,  and  their  length 
from  a  few  yards  to  several  miles.  Considering  that,  as  a  rule, 
only  one-sixth  of  the  entire  height  of  a  berg  is  above  the  water, 
they  reach  to  1000  or  1,500  feet  under  the  water.  You  can  all 
imagine  the  unpleasantness  of  a  collision  between  one  of  these 
huge  masses  of  ice  and  a  Transatlantic  steamer  of  6,000  to 
8,000  tons.  I  hold  here  a  list  of  the  icebergs  reported  in  New 
York  by  a  few  ships  only  between  the  4th  of  June  and  the 
23rd  of  June  in  the  present  year.  These  reported  icebergs  are 
eighty  in  number ;  the  largest  was  one  seen  by  the  British  steam- 
ship SarmoHan^  being  over  200  feet  in  height,  and  fully  two  miles 
in  length.  These  icebergs  can  be  avoided  in  clear  weather  and 
east  of  the  banks  of  Newfoundland ;  but  on  the  banks,  covered 
frequently  with  impenetrable  fog,  they  cannot  be  avoided.  They 
have  no  electric  light  signals  and  no  fog-horn  to  signal  them.  It 
is  therefore  of  vital  importance  to  ships  intending  to  cross  the 
banks,  to  learn  from  ships  coming  from  the  banks  whether  they 
had  seen  any  icefields  or  icebergs.  During  my  last  passage  from 
America  my  attention  was  drawn  to  the  very  insufficient  present 
mode  of  signalling  icebergs.  The  international  signal  code  now 
in  general  use  does  naturally  contain  some  ice  signals,  but  each 
of  them  consists  of  three  or  four  flags,  to  which  the  flag  of  the 
nation  and  the  flag  of  the  International  Code  have  to  be  added. 
There  are,  consequently,  five  to  six  fiags  to  be  hoisted  after  the 
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Other  ship  has  answered  with  her  flags,  two  more  signab  of  three 
flags  each  have  to  be  given  to  communicate  the  position  of  the 
iceberg.    The  hoisting  of  these  signals  requires,  naturally,  very 
considerable   time.      Imagine,  now,  two  fast   ocean    steamers 
passing  each  other  at  the  rate  of  seventeen  miles  an  hour, 
making  a  total  speed  of  thirty-four  miles  an  hour,  and  you  will 
readily  understand  that  the  time  is  far  too  short  to  hoist  all  these 
signals.     In  conjunction  with  my  distinguished  friend  Captain 
Bussius,  of  Bremen,  the  Commodore  of  the  Norddeutscher  Lloyd 
fleet,  I  devised  therefore  a  system  of  signals  by  which  the  twelve 
flags  heretofore  required  would  be  replaced  by  six  flags  only.    It 
was  this  system  which,  after  consultation  of  naval  authorities,  I 
intended  to  recommend  to  the  Conference  now  in  session.    But 
a  few  weeks  ago  my  attention  was  drawn  to  a  system  invented  by 
Mr.  Wynekens,  an  American  navigator,  which  system  strikes  me 
as  so  simple  and  efHcient  that  I  cheerfully  withdraw  mine,  the 
more  so  as  the  American  ice  code  has  already  been  introduced 
and  adopted  by  a  great  number  of  steamship  companies  within 
the  very  short  time  since  its  publication.     By  using  this  ice  code 
the  iceberg  or  icebergs,  or  icefields,  or  pack-ice,  together  with 
the  exact  latitude  and  longitude  can  be  signalised  in  an  un- 
mistakable manner  by  one  signal  only,  consisting  of  four  flags, 
instead  of  three  diflerent  signals  as  heretofore.    This  is  achieved 
by  the  introduction  of  one  new  ice  flag  of  the  size  and  shape  of  all 
other  signal  flags,  showing  a  white  pyramid  on  a  blue  flag.     This 
ice  flag,  together  with  the  usual  flags  of  the  International  Code  of 
Signals,  and  a  small  diagram  very  easy  to  understand,  indicates 
the  exact  latitude  and  longitude  where  ice  has  been  found ;  also 
the  form  of  the  ice,  whether  iceberg  or  pack-ice  or  icefields ;  also 
if  the  weather  was  clear,  or  hazy  or  foggy,  when  the  ice  was 
encountered    Although  the  advantages  of  this  new  code  are 
perfectly  clear  and  easy  to  understand,  I  have  consulted  a  number 
of  authorities  on  the  subject,  whose  opinions  were  unanimous  in 
regard  to  the  advisability  of  having  this  new  ice  code  introduced 
into  the  difllerent  navies.     Indeed,  a  great  number  of  transatlantic 
steamship  companies,  among  others  the  North  German  Lloyd,  the 
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Allan,  In  man,  Anchor,  and  Cunard  Lines,  also  the  United  States 
navy,  the  German,  Russian,  and  Norwegian  navies  have  adopted 
the  code,  thus  clearly  proving  its  efficiency.  There  can  be  not 
the  least  doubt  that  the  British  navy,  always  the  first  and  foremost 
in  peace  or  war,  is  already  considering  the  adoption  of  the  new  ice 
code.  The  other  navies  will  surely  follow.  But,  in  order  to  increase 
the  efficiency  of  the  new  iceberg  signals,  and  with  it  the  safety  of 
ocean  travel,  it  is  necessary  that  the  ice  code  should  be  adopted 
by  all  ships  of  the  North  Atlantic.  There  are  annually  several 
thousand  Adantic  passages  made  between  European  and  American 
seaports,  and  the  number  of  persons  crossing  the  Atlantic  is  not 
much  short  of  half  a  million.  You  will,  then,  see  the  importance 
of  the  following  resolution,  which  I  now  propose  : — 

"  That  the  ice  code  for  the  vicinity  of  the  Newfoundland  banks, 
published  in  New  York,  and  recommended  by  the  com- 
mittee of  the  Liverpool  Steamship  Owners'  Association, 
should  be  adopted  by  the  North  Atlantic  squadrons  of  all 
navies,  and  by  all  steamships  and  sailing-vessels  in  the 
North  Atlantic  Ocean  :  and  that  this  ice  code  should  be 
inserted  in  the  Signal-book  of  the  International  Code  of 
Signals. 

"  The  introduction  of  this  code  is  of  the  utmost  importance, 
and  should  be  decided  upon  at  once.  An  ounce  of  prevention  is 
better  than  a  pound  of  cure.  The  outlay  connected  with  the 
introduction  of  the  ice  code  is  quite  insignificant :  it  is  not  more 
than  j£i  for  each  vessel.  Moreover,  as  the  new  ice  signals  do  not 
in  any  way  interfere  with  the  existing  signals,  there  can  be  no 
misunderstanding.  The  insertion  of  the  ice  code  in  the  Inter- 
national Signal  Book  necessitates  no  alteration,  and  no  modifica- 
tion, merely  the  simple  addition  of  a  small  octavo  page  of  paper, 
equal  to  the  half  a  dozen  or  more  additions  which  are  annually 
made.  The  manipulation  of  the  code  and  of  the  signals  requires 
no  special  study ;  it  is,  in  fact,  much  more  simple  than  that  of 
other  signals.  The  latitudes  south  of  the  banks  of  Newfoundland 
are  a  great  and  much  frequented  ocean  highway,  they  are  on  the 
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sea  what  great  nulzoads  are  on  land.  Everything  is  being  done 
to  prevent  collisions  of  railway  trains,  and  the  enormous  traffic  on 
the  North  Atlantic  merits  an  equal,  if  not  greater,  amount  of  precau- 
tion. Measures  such  as  those  which  I  have  the  honour  to  propose 
are,  unfortunately  for  mankind,  usually  taken  after  a  great  calamity 
has  occurred  Let  it  be  one  of  the  privileges  of  this  Conference 
to  do  all  in  its  power  to  prevent  such  calamities,  and  if  only  the 
smallest  craft  should  be  saved  from  collision,  if  only  a  single 
human  life  should  be  spared  by  the  adoption  of  the  Conference 
code,  the  labours  of  this  Conference  would,  in  that  respect,  have 
been  amply  rewarded." 

Dr.  Wendt  seconded  the  resolution. 

Admiral  Colomb,  in  supporting  the  resolution,  said  the  signal 
flag  had  been  well  designed.  He  could  not  conceive  any  method 
more  simple  than  the  use  of  such  a  chart  for  the  purpose  of 
reducing  into  the  smallest  compass  the  necessary  words  which 
must  be  conveyed  by  the  flags  when  hoisted.  So  far  as  Her 
Majesty's  Navy  was  concerned,  the  signal  would  not  aflect  it 
much ;  but  he  presumed  the  Admiralty  would  have  little  objection 
to  placing  on  board  ships  despatched  to  the  North  Atlantic  the 
flags  necessary  to  make  the  signals,  and  the  signal  would  no 
doubt  find  its  way  into  the  International  Code.  The  Signal  Book 
is  already  to  be  found  on  board  Her  Majesty's  ships,  so  that  there 
would  be  no  difficulty  under  that  head.  He  would  like  to  point 
out  to  the  Association  that  the  mercantile  marine  all  over  the 
world  was  liable  not  alone  to  danger  from  ice.  It  was  liable  to 
an  sorts  of  dangers,  and  that  Association  would  do  good  service 
if  it  were  to  press  upon  the  Governments  of  all  nations  the 
absohite  necessity  of  increasing  the  facilities  for  communication 
between  merchant  ships.  There  were  many  other  systems  of 
signalling  in  every-day  use,  which  were  much  more  suitable  to  the 
mercantile  marine  than  flag-signalling.  The  Code,  as  it  stood, 
excellent  though  it  be,  was  available  for  only  half  the  number  of 
ships  which  wished  to  signal,  because  it  was  not  avsulable  at  night 
In  every  navy  in  the  world  the  practice  of  signalling  at  night  was  at 
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the  present  moment  as  free  and  as  open  as  the  practice  of  signalling 
in  the  daytime ;  and  if,  with  the  knowledge  at  present  possessed 
of  the  various  methods  of  signalling,  that  Association  were  to 
press  on  all  Governments  the  extreme  desirability  of  opening 
fuller  communication  between  ships  at  sea  than  was  at  present 
possible,  they  would  help  still  further  to  save  life  and  property 
at  sea. 
The  resolution  was  carried  unanimously. 

Collisions  at  Sea, 

The  Hon.  General  Secretary  presented  to  the  Conference  a 
letter  by  M.  le  Commandant  Riondel  (Cherbourg),  accompanied 
by  printed  notes  on  the  subjects  therein  referred  to.  He  stated 
that  M.  Riondel  had  submitted  his  views  on  the  subjects  brought 
by  him  before  the  Conference  of  Hamburg  (Hamburg  Conference 
Report,  1885,  pp.  170  to  173)  to  the  Chambers  of  Commerce, 
municipalities,  and  learned  societies  of  several  important  French 
ports,  which  had  fully  approved  them.  The  following  is  the  letter 
referred  to ; — 

'*  Monsieur  le  Vice- Amiral  Jurien  de  la  Gravi^e  a  r^m^  (dans  le  compte- 
rendu  de  TAcad^nie  des  Sciences  du  20  juin  1887)  de  la  maniere  suivante,  lea 
diverses  propositions  que  je  lui  avais  soumises  : 

"  I*  Imposer  anz  paquebots  k  vapeur  nne  route  d*aller  et  une  route  de 
retour,  afin  de  diviser  le  couiant  unique  en  deux  courants  parall^les. 

« 2*  Determiner  une  vitesse  maxima  dans  les  canaux  ^troits  en  temps  de 
brume. 

"  3*  Augmenter  la  port^  de  I'^Iairage  et  le  mettre  en  harmonie  avec  let 
▼itesses  d'anjonrd'hui. 

"4*  Etablir  des  tribunaux  maritimes  intemationanx  pour  juger  leslitiges 
entre  navires  de  nationality  diffi^rentes. 

''Je  soumets  respectueusement  la  question  k  la  conf<irenee  de  Londret, 
dans  les  termes  adopt^s  par  TiUustre  et  savant  Amiral  Jurien  de  la  Gravid. 

*' Je  ne  puis  pas  me  placer  sur  un  meilleur  terrain  et  sous  un  patronage 
plus  recommandable  et  plus  competent. 

"Je  crois  m^me  inutile  de  faire  une  autre  note,  plus  speciale  et  plus 
d^elopp^  pour  la  conference  de  Londres.  Je  me  borne  k  printer  mes 
nouveaux  travaux. 

"QuMl  me  soit  permis,  en  outre,  de  recommander  particuli^ement  klk 
haute  assemble : 

"Ma  note  sur  les  tribunaux  maritimes  internationaux,  et  celle  de  la 
modification  des  couleurs  de  T^lairage ; 
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**  Une  troisttee  note  snr  ks  signaux  de  brume  et  Tutilite  d'incliqtier  la 
foote  suiTie  par  on  aTertinement  supplementaire  (le  clairon). 

**  Le  moyen  pratique  qui  me  paratt  le  plus  sAr  pour  r^wndre  ces  questions 
vitales  est  le  suivant : 

"Nomination  immediate  d'une  commission  technique  Internationale  (un 
membre  par  nation  adh^rente) ;  cette  commission  pr^parerait  le  travail  des 
diplomates  charg^,  un  jour,  de  r^iger  le  projet  de  loi.  On  arr^tera  ainsi  le 
coors  de  ces  tenibles  calamity,  les  collisions  en  mer,  qui  croissent  et  crottront 
sans  cesse  en  intensity  et  en  victimes.  II  est  n^cessaire,  par  un  rem^e 
ttergique  et  salutaire,  d*^tablir  une  barri^e  et  de  mettre  un  frein  i  tant  de 
mis^res  et  de  douleurs ;  elles  durent  depuis  trop  longtemps. 

'*La  conference  de  Londres  accomplira  son  ceuvre  en  y  mettant  un 
lerme. 

"Albert  Riondbl." 

Lights  in  Special  Positions  far  Express  Steamers, 

Admiral  Colomb  said  that  a  very  short  paper  on  this  subject  had 
been  put  into  his  hands  by  the  representative  of  the  Compagnie 
G^^rale  Transatlantique,  and  he  thought  it  would  be  well  if  he 
read  it  in  order  to  open  discussion.  In  reading  the  paper,  he 
would  like  it  to  be  understood  that  he  did  not  commit  himself  to 
anything  it  contained,  and,  if  time  permitted,  he  would  afterwards 
say  a  few  words  on  the  subject    The  writer  said : 

**  At  the  present  day  the  North  Atlantic  is  traversed  daily  both 
ways  by  steamers  of  great  speed  and  length.  These  steamers,  not- 
withstanding that  they  are  driven  at  lull  speed  all  night,  are  in  no 
way  distinguished  from  an  ordinary  steamer  running  nine  to  twelve 
knots,  and  200  to  300  feet  long.  Is  not  this  an  anomaly,  which 
should  be  rectified,  and  which,  with  the  progress  made  by  science 
cannot  possibly  continue  ?  In  the  same  way  that,  on  land,  an  ex- 
press train  carries  special  lights,  is  it  not  also  possible,  at  sea,  to 
distinguish  an  express  boat  running  say  fourteen  knots  and  over, 
by  her  carrying  lights  in  special  positions?  Doubtless  the  initial 
difficulty  to  be  overcome  would  be  the  bringing  about  of  an  Inter- 
national Convention  to  regulate  the  question.  But  if  the  great 
English  companies — Cunard,  White  Star,  &c. — and  the  Board  of 
Trade  could  be  induced  to  take  it  up,  there  is  no  doubt  that  a 
solution  could  be  arrived  at,  because  the  idea  is  above  all  a  question 
of  safety,  and  therefore  of  humanity.    The  following  would  be  an 
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easy  means  of  distinguishing  the  express  boats  : — All  express 
steamers  over  fourteen  knots  should  carry  at  the  foremast  a  white 
light,  on  the  port  side  two  red  lights,  and  on  starboard  two  green 
lights.  With  this  combination  of  two  red  and  two  green  lights  one 
would  obtain  an  indication  of  the  course  and  almost  of  her  size. 
The  lights  would  be  placed  on  each  side  of  the  vessel,  one  by  the 
bridge,  as  at  present,  and  the  other  aft,  in  such  a  way  that  it  will 
be  visible  under  the  forward  light  when  the  steamer  is  end-on.  In 
other  words,  the  two  pairs  of  side  lights  will  be  superimposed  in 
this  case.  Let  us  suppose  that  we  meet  at  sea  a  steamer  lighted 
in  this  way  ;  if  she  is  running  parallel  with  us  we  shall  see  two  red 
or  two  green  lights  according  to  the  side,  and  the  distance  between 
these  two  will  give  us  approximately  the  length  of  the  steamer.  If 
the  distance  between  the  two  lights  diminishes  it  will  show  the 
steamer  to  be  taking  a  course  cutting  across  ours,  and  at  the 
moment  these  two  lights  are  in  line  (one  above  the  other)  it  will 
show  she  is  steering  right  into  us.  The  advantages  of  this 
arrangement  are  so  obvious  that  it  is  unnecessary  to  dwell  upon 
them.  Sailors  should  be  left  the  onus  of  proving  the  urgency, 
now  that  express  steamers  are  rushing  over  the  oceans,  of  institu- 
ting new  rules  for  sailing  ships.  These  latter  should,  in  most 
cases,  be  required  to  make  way  for  the  express  steamers.  It  is 
conclusively  proved  that  big  steamers  running  sixteen  and 
seventeen  knots,  and  encountering  an  obstacle,  cannot  stop  their 
way  before  having  run  at  least  ten  times  their  own  length,  in  the 
case  of  a  large  steamer,  equivalent  to  about  a  mile.  If  such  a 
steamer,  to  avoid  collision,  puts  her  helm  hard  a-starboard  or  hard 
a-port,  as  the  case  may  be,  she  runs  the  risk,  seeing  her  great 
length,  in  avoiding  a  collision  forward  of  being  struck  aft.  When 
the  day  comes  when  express  steamers  shall  cany  special  lights, 
and  thus  shall  be  thoroughly  distinguished  from  other  vessels,  an. 
important  point  will  have  been  gained." 

The  Hon.  David  Dudley  Field  said  he  had  listened  with  very 
great  interest  to  the  paper.  It  proposed  a  remedy  for  certain 
evils,  but  it  left  a  great  deal  to  be  done.  He  had  just  asked  Mr. 
Alexander  whether  there  had  ever  been  a  committee  of  the 
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association  appointed  to  consider  this  question.     If  there  bad  not 
it  was  a  subject  that  ought  to  be  thoroughly  inquired  into.    A  few 
years  ago  the  Ville  du  Havre  was  run  down  by  the  Loch  Earn  not 
far  from  the  shores  of  France,  and  great  loss  of  life  was  caused. 
Inquiries  were  made  by  competent  authorities.     The  French 
authorities  reported  that  the  whole  blame  lay  on  the  Loch  Earn, 
an  English  vessel;  the  English  authorities  reported  that  the  whole 
blame  lay  upon  the  Ville  du  Havre,  which  was  a  French  vessel 
Just  before  he  left  New  York  recently  a  most  painful  collision 
occurred  between  the  Celtic  and  the  Britannic,  of  the  White  Star 
Line,  under  circumstances  much  more  mexcusable.    The  ships 
were  going  in  opposite  directions.    They  were  in  a  thick  fog,  and 
they  heard  each  other's  whistles.     Did  they  stop  ?    Not  at  all. 
They  went  right  on,  but  slackened  speed  from  fourteen  knots  or 
sixteen  knots  an  hour  to  ten  knots     That  would  be  like  running 
a  stage  coach  through  the  streets  of  London  in  a  thick  fog  without 
^ackening  speed     He  had  spoken  about  this  thing  over  and  over 
again,  and  had  remonstrated  with  captains,  who,  in  reply,  had  said, 
"*  Oh,  the  true  way  is  to  run  just  as  hard  as  you  can,  because  you 
get  quicker  out  of  the  fog."    There  were  certain  rules  that  seemed 
to  him  to  be  necessary.    He  would  suggest  that  a  committee  should 
be  appointed  to  examine  the  whole  subject  and  to  report    They 
wanted  a  committee  consisting,  not  of  speculators,  but  of  men  of 
experience,  like  Admiral  Colomb,  and  shipmasters  who  could  tell 
them  something  about  it     In  his  opinion  no  ship  should  be  per- 
mitted to  run  in  a  fog  or  in  the  night  faster  than  she  could  stop  if 
she  saw  an  object  ahead,  and  if  she  could  not  see  at  all  she  ought 
to  stop  altogether.    Such  was  the  condition  of  the  law  that  an 
mquiry  into  the  collision  between  the  Celtic  and  the  Britannic  could 
not  l^ally  be  held  in  America;  but  in  point  of  fact  an  inquiry 
did  take  place,  and  both  ofhcers  were  censured.    Instead  of  censure, 
they  ought  to  have  been  put  in  the  Penitentiary.    The  theory  of 
Professors  Tyndall  and  Huxley  was  that  in  a  fog,  lights  only  helped 
to  obscure.    Something,  however,  should  be  done  to  elucidate  the 
matter,  and  he  did  not  know  any  authority  which  could  better 
bring  the  subject  to  the  attention  of  the  British  Parliament,  and  to 
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the  attention  of  the  American  Congress,  than  a  committee  appointed 
by  this  association.     He,  therefore,  begged  to  propose — 

"  That  a  committee  of  five,  with  power  to  add  one  member 
from  each  maritime  nation,  be  appointed  by  the  chairman 
to  inquire  into  the  best  mode  of  preventing  collisions  at  sea, 
and  to  report  thereon  to  this  association  at  the  next  Con- 
ference." 

Sir  Travers  Twiss,  in  seconding  the  motion,  asked  whether  the 
committee  would  have  power  to  inquire  whether  there  was  in  the 
mail  contracts  any  provision  directing  that  in  case  of  fog  the 
steamer  was  allowed  to  slacken  her  speed  ?  He  narrated  the  cir- 
cumstances of  the  collision  between  the  mail  steamer  Cameliaand 
an  emigrant  ship.  The  emigrants  were  dancing  to  a  fiddle  when 
the  Camelia  dashed  into  the  ship.  Thirteen  men  dung  to  the 
chains,  but  the  whole  body  of  emigrants  went  down.  The  Camelia 
was  bound  to  carry  the  mails  at  a  certain  speed,  and  that  was  one 
of  the  questions  to  which  public  attention  ought  to  be  directed. 

The  Hon.  Judge  Peabody  (New  York)  submitted  that  the 
resolution  was  amply  broad  enough  for  the  consideration  of  the 
whole  subject  of  mail  contracts.  Everything  relating  to  cdlisions 
at  sea  would  come  under  the  consideration  of  the  committee. 

Mr.  H.  W.  Freeland  (Chichester)  did  not  underrate  the  value 
of  the  proposed  inquiry,  but  felt  that  the  range  of  subjects  referred 
to  the  committee  would  almost  exceed  their  powers  of  inquiry. 
He  believed  a  Royal  Commission  had  been  sitting  on  the  subject 
of  the  loss  of  life  at  sea,  and  that  it  would  shortly  make  its  report 
There  was  no  doubt  that  the  Royal  Commission  would  thoroughly 
examine  all  the  questions  which  it  was  proposed  to  refer  to  the 
committee,  but  the  committee  might  institute  inquiries  which 
would  be  of  great  use  in  preventing  the  loss  of  life  at  sea,  which 
every  member  of  the  Conference  deplored.  The  existing  r^ula- 
tions  on  the  subject  were  twenty-seven  in  number ;  and  it  was  very 
difficult  when  a  collision  was  impending  for  a  man  to  have  them  all 


(     195    ) 

present  to  his  mind.  There  were  instructions  as  to  the  position 
the  printed  rq;ulations  were  to  occupy  on  board  ship,  and  if  this 
committee  were  appointed,  it  might  come  within  its  purview  to 
make  mquiries  on  thb  branch  of  the  subject  Article  thirteen  of 
the  regulations  said,  ''  Every  ship,  whether  a  sailing  ship  or  a 
steamship  shall,  in  a  fog,  mist,  or  falling  snow  go  at  a  moderate 
speed."  He  would  like  to  know  whether,  in  the  orders  issued  to 
the  Royal  Navy  as  to  the  action  in  a  fog,  there  was  not  an  order 
defining  this  moderate  speed,  and  limiting  it  to  four  knots  an 
hour? 

M.  Langlois  (Antwerp)  opposed  the  resolution. 

Admiral  Colomb  said  the  subject  was  intensely  difficult  It  had 
over  and  over  again  been  proposed  to  the  British  Government  that 
there  should  be  an  international  inquiry  into  collisions  at  sea,  and 
the  means  of  their  prevention,  but  the  Government  had  invariably 
and,  as  he  thought,  unwisely  refused  to  consent  to  such  an  inquiry. 
He  believed  the  proposed  inquiry  by  a  committee  of  the  association 
would  do  much  good. 

The  resolution  was  carried  by  about  twenty  votes  against  three. 

Mr.  Gray  Hill  (Liverpool)  said  it  would  take  some  time  for  the 
committee  to  report,  and  in  the  meantime  he  thought  something 
might  be  done.  He  was  convinced  that  there  were  many  cases  in 
which  collisions  had  been  due  partly  to  the  absence  of  lights  or  the 
imperfection  of  lights,  and  it  had  been  practically  impossible  to 
bring  the  fact  home  to  the  satisfaction  of  the  Court.  Our  courts 
of  justice  preferred  positive  to  negative  evidence,  and  if  a  crew  of 
a  ship  swore  that  their  lights  were  duly  exhibited,  and  the  crew  of 
the  other  ship  swore  they  were  not,  then,  unless  the  evidence  of 
the  former  practically  broke  down  in  cross-examination,  the  judge 
was  bound  to  find  that  the  first  set  of  witnesses  had  told  the  truth, 
and  that  the  second  were  simply  saying  the  ilght  was  not  there 
because  they  did  not  see  it  The  effect  of  that  was  that  the  second 
vessel  was  held  to  have  a  bad  look-out,  with  the  result  that,  even 
though  a  disaster  occurred  from  the  absence  of  lights,  the  proper 
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person  was  not  punished.  He  wished  they  could  get  the  masters 
and  crews  of  ships  to  consider  that  it  was  their  bounden  duty  to 
exhibit  lights.  They  could  not  have  a  sea  police,  but  if  our  men- 
of-war  and  our  regular  steamship  lines  would  make  a  habit  of 
reporting  ships  without  lights,  there  would  be  some  chance  of 
stopping  the  practice.  He  was  glad  to  see  that  a  captain  at  Bom- 
bay was  recently  fined  600  rupees  for  not  showing  lights,  and  he 
thought  the  State  would  derive  a  considerable  income  towards  the 
reduction  of  the  national  debt  if  every  person  who  did  not  exhibit 
lights  was  fined  to  a  like  amount  At  any  rate  it  was  their  duty  to 
see  whether  something  could  not  be  done  to  enforce  the  regulations. 
He  moved : — 

'^  That  the  attention  of  the  proper  public  authorities  in  all 
maritime  countries  be  called  to  the  importance  of  punishing 
all  breaches  of  the  regulations  which  require  the  due  exhi- 
bition of  lights  at  sea." 

Mr.  Allen  (Liverpool)  seconded  the  motion. 

Mr.  HoDGKiNSON  (London)  remarked  that  lights  were  often  kept 
below  ready  for  use,  and  brought  up  when  a  vessel  was  sighted — 
often  too  late  to  avoid  a  collision.  Then  there  was  a  good  deal  of 
contradictory  evidence  as  to  whether  a  light  was  carried  or  not. 
It  might  not  be  against  public  policy  if  a  failure  to  carry  lights 
were  to  give  the  crew  certain  rights,  such  as  power  to  demand  the 
dissolution  of  their  articles.  He  regretted  that  there  was  not  the 
same  system  of  carrying  lights  in  force  all  over  England.  In  some 
ports  a  second  riding  light  was  required,  and  a  master  often  came 
into  these  ports  without  knowing  it 

Mr.  Yeomans  (Hardepool)  was  not  very  sanguine  that  any  new 
rules  would  diminish  collisions  between  steamers,  though  he  hoped 
that  what  had  appeared  in  the  newspapers  with  reference  to  the 
blowing  of  whistles  might  have  advantageous  restilts. 

Mr.  Gray  Hill's  resolution  was  then  carried  unanimously. 
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Polida  of  Marine  Insurance. 
Mr.  William  Griffith  (London)  read  the  following  Paper : — 

''The  institutes,  code,  pandects,  and  novels  of  Jastinian  make 
no  mention  of  a  contract  of  insurance.  We  may  therefore  fairly 
conclude  that  none  such  existed  in  the  ages  of  antiquity.  Had 
it  existed,  we  ought  to  have  found  some  notice  thereof  in  the 
titles  respecting  the  class :  '  do  ut  des.'  Grotius  de  Jure  belli  et 
pacis,'L  2,  c.  12,  s.  3,  §  5,  thus  wrote  :  '  In  facto  praestandae  indem- 
nitatis  circa  casus  fortuitos  aversio  periculi,  vulgo  assecuratio,  qui 
contiactus  olim  vix  cognitus  nunc  est  inter  receptissimos.' 

"  One  of  the  most  important  parts  of  the  law  of  nations  is  the 
Law  Merchant.  Founded  on  principles  of  universal  equity,  it 
made  its  appearance  in  every  nation  of  Christendom,  and  has 
grown  into  a  compact  and  systematic  entirety,  whose  authority 
lias  been,  and  is,  recognized  in  the  New  as  well  as  in  the  Old 
World.  Of  that  system,  perhaps  the  most  useful,  but,  it  must  also 
be  admitted*  the  most  complicated  book,  is  composed  of  the 
principles  and  practice  of  marine  insurance.  In  the  Middle  Ages 
of  history,  Barcelona,  Bilbao,  Florence,  Genoa,  Antwerp,  Rotter- 
dam, Amsterdam,  Copenhagen,  Stockholm,  and  Konigsberg,  each 
possessed  its  own  compilation,  published  in  the  form  of  Ordinances. 
Persons  who  are  interested  in  antiquarian  pursuits,  rather  than  in 
existing  rules  of  law,  may  find  these  ordinances,  together  with 
the  royal  ordinances  of  France,  Spain,  and  Portugal,  in  Magen's 
'£ssay  on  Insurance,'  given  to  the  public  a.d.  1755.  The 
Consolato  del  Mare,  the  laws  of  Oleron,  and  the  laws  of  the 
Hanseatic  League,  contain  no  reference  to  the  contract  of  sea 
insurance.  A  solitary  allusion,  which  appears  to  be  the  first, 
whether  in  ancient  or  modem  laws,  may  be  seen  in  the  Teutonic 
laws  of  Wisby,  an  island  in  the  Baltic. 

"  30  Victoria  c.  23,  s.  7,  enacts  that  no  contract  or  agreement 
for  sea  insurance  other  than  such  insurance  as  is  referred  to  in 
the  Merchant  Shipping  Act  Amendment  Act,  1862,  s.  54,  'shall 
be  valid  unless  the  same  be  expressed  in  a  policy,  and  every 
policy  shall  specify  the  particular  risk  or  adventure,  the  name^ 
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of  the  subscribers  or  underwriters,  and  the  sum  or  sums  ijisured ; 
and  in  case  any  of  the  above-mentioned  particulars  shall  be 
omitted  in  any  policy  such  policy  shall  be  null  and  void  to  all 
intents  and  purposes.' 

"  Section  54  is  as  follows : — 


"  '  The  owners  of  any  ship,  whether  British  or  foreign,  shall  not  in 
where  all  or  any  of  the  following  events  occur  without  their  actual  fault  or 
privity,  that  is  to  say : — 

*' '  (i)  Where  any  loss  of  ship  or  personal  injury  is  caused  to  any  person 
being  carried  in  such  ship  ; 

«  ( (2)  Where  any  loss  or  damage  is  caused  to  any  goods,  merchandise,  or 
other  things  whatsoever  on  board  any  such  ship  ; 

"  '  (3)  Where  any  loss  of  life  or  personal  injury  is  by  reason  of  the 
improper  navigation  of  such  ship  as  aforesaid  caused  to  any  person  carried 
in  any  other  ship  or  boat ; 

"  *  (4)  Where  any  loss  or  damage  is  by  reason  of  the  improper  navigation 
of  such  ship  as  aforesaid  caused  to  any  other  ship  or  boat  or  to  any  goods, 
merchandise,  or  other  things  whatsoever  on  board  any  other  ship  or  caxgo  ; 

"  '  Be  answerable  in  damages  in  respect  of  life  or  personal  injury  either  alone 
or  together  with  loss  or  damage  to  ships,  boats,  goods,  merchandise  or  other 
things  to  an  aggregate  amount  exceeding  £1$  for  each  ton  of  their  ship's 
tonnage,  nor  in  respect  of  loss  or  damage  to  ships,  goods,  merchandise  or 
other  things  whether  there  be  an  additional  loss  of  life  or  injury  to  person  or 
not  to  an  aggregate  amount  exceeding  £S  for  each  ton  of  the  ship's  tonnage.' 

'*  The  section  then  contains  provisions  for  estimating  the  tonnage 
of  foreign  ships,  and  section  55  provides  that  insurances  effected 
against  all  or  any  of  the  events  enumerated  in  section  54,  and 
occurring  without  such  faults  or  privity  as  therein  mentioned, 
shall  not  be  invalid  by  reason  of  the  nature  of  the  risk* 

"Section  54  of  the  Merchant  Shipping  Act,  1862,  applies  whether 
the  collision  be  within  or  without  British  jurisdiction  {TTie  Amelia^ 
I  Moore  P.  C.  N.  S.  471).  The  British  ship  must  be  registered 
under  section  19  of  17  &  18  VicL  c.  104.  The  Ohey^  L.  IL  i  A.  &  E. 
102,  shows  that  the  misconduct  of  one  part-owner  will  not  dis- 
entitle the  other  part-owners  to  the  limiting  of  their  liability  under 
this  section.  And  a  shipowner  is  not  deprived  of  its  benefit 
by  the  fact  that  he  is  also  a  carrier  by  land  {London  and  South- 
western Railway  y,  James ^  L.  R.  8  Ch.  241).  Glaholm  v.  Barker^ 
L.  R.  I  Ch.  228,  is  to  the  effect  that  the  damages  sustained  by 
the  families  of  deceased  seamen  are  to  be  estimated  as  if  the 
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liability  of  the  owner  were  unlimited,  and  that  if  the  amount 
raises  the  liability  of  the  owners  in  respect  of  the  tonnage  of 
the  ship,  then  the  whole  amount  of  such  liability  is  to  be  distri- 
buted amongst  theou  Of  course  this  English  legislative  measure 
would  not  be  regarded  in  actions  brought  in  the  Courts  of  a 
foreign  Power  upon  policies  effected  in  the  country  of  such  Power, 
The  section  includes  the  case  of  damage  to  a  vessel  being  towed 
arisbg  firom  the  improper  navigation  of  the  vessel  towing  her 
{JVamfr^v.  Young,  45  L.  J.  C.  P.  733). 

^  Answerable  in  damages  means  the  aggregate  damage  caused 
to  one  ship  by  the  improper  navigation  of  the  other,  and  not  the 
ultimate  damage  which  under  the  procedure  of  any  Court  having 
jurisdiction  may  be  payable  on  the  final  adjustment  of  alt  matters 
of  amount  arising  out  of  the  collision  (Baggallay  and  Cotton,  L.  J  J., 
dissentiente^  Brett,  LJ.,  Chapman  v.  Royal  Netherlands  Steamship 
Company^  L.  R.  4  P.  D.  157). 

'*'  The  French  code  is  similar  to  the  English  statute  in  requiring 
a  policy  to  be  in  writing.  But  the  former  goes  far  beyond  the 
latter  in  the  number  of  things  which  it  makes  requisite  to  be 
mentioned  in  the  form.  The  Code  de  Commerce,  livre  ii.  titre  x., 
section  i,  is  thus  penned  : — 

*"  Le  contnt  d'assuiance  est  r^g^  par  ^rit — II  est  dat^  da  jour  auquel 
fl  est  sooscrit — ^11  y  est  ^onc^  si  c'est  avant  on  apr^  midi — II  pent  £tre  fait 
sous  signature  privee— II  ne  peut  contenir  aucun  blanc — II  exprime  :  Le  nom 
et  le  domicile  de  celui  qui  fait  assurer  ;  sa  quality  de  propri^taire  ou  de  com- 
missioiiiuure — Le  nom  et  la  d&ignation  du  navire — Le  nom  du  capitaine— Le 
lieu  oa  les  marchandises  ont  ^t^  on  doivent  6tre  charg^es — Le  port  d'oii  ce 
navire  a  dA  oa  doit  partir — ^Les  ports  ou  rades  dans  lesquels  il  doit  charger  oa 
deduirger — Ceox  dans  lesquels  il  doit  entrer — La  nature  et  la  valeur  oa 
Testiination  des  marchandises  oa  objets  que  I'on  fait  assurer — Les  temps  dans 
lesquels  les  risques  doivent  commencer  et  finir — La  somme  assoree — La  prime 
oa  le  coikt  de  Tassunmce — La  soumission  des  parties  ^  des  arbitres,  en  cas  de 
contestation,  si  elle  a  ixi  convenue — Et  g^n^ralement  toutes  les  autres  con- 
ditions dont  les  parties  sont  convenues. 

'"La  m^me  police  peut  contenir  plusieurs  assurances,  soit  ^  raison  des 
marchandises,  soit  it  raison  du  taux  de  la  prime,  soit  \  raison  de  differentt 
assureurs/ 

"  It  has  been  said  that  example  is  stronger  than  precept  I 
have,  therefore,  obtained   the  common  form  of  policy  used  in 
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£nglandy  and,  with  some  modifications,  in  other  EngCsh-speaking 
countries,  and  the  common  form  used  in  France.  The  former 
is  called  the  Lloyd's  policy,  the  latter  the  Paris  policy.  If  time 
permitted,  we  might  consider  their  respective  clauses  in  detail, 
and  compare  those  which  correspond.  This,  perhaps,  might  be 
better  done  in  committee.  Here  I  will  merely  indicate  the  most 
important  of  the  differences.  I  shall  then  proceed  to  consider 
a  little  more  fully  some  important  points  in  which  the  insurance 
laws  of  several  nations  differ  in  principle  or  diverge  in  detaiL 
Here  time  again  compels  me  to  restrict  my  observations,  though 
I  hope  to  speak  of  the  general  differences  severally — of  the  adjust- 
ment of  general  average,  abandonment  or  dtlaissement^  the  return 
of  the  premium,  and  the  pernicious  effect  of  even  the  laws  of  war 
upon  policies  of  assurance,  a  most  important  part  of  the  Law  of 
Nations,  though  at  this  epoch  fortunately  of  less  practical  impor- 
tance than  it  was  during  our  wars  with  France  and  our  wars 
with  the  United  States. 

"  *  Lloyd's  Marine  Policy. 

"  *  In  the  name  of  God.    Amen. 

.  ' "  A.  B.,  as  well  in  his  own  name  as  for  and  in  the  name  and  names  of  aU  and 
every  other  person  or  persons  to  whom  the  same  doth,  may,  or  shall  appertain, 
in  part  or  in  all  doth  make  assurance  and  cause  himself  and  them  and  every 
of  them  to  be  assured,  lost  or  not  lost,  at  and  from  Upon  any  kin<U 

of  goods  and  merchandises,  and  also  upon  the  body-tackle,  apparel,  ordnance, 
munition,  artillery,  boat  and  other  furniture,  of  and  in  the  good  ship  or  vessel 
called  the  ,  whereof  is  master  for  this  present  voyage  E.  F.,  or 

whosoever  else  shall  go  for  master  in  the  same  ship,  or  by  whatsoever  other 
name  or  names  the  same  ship  or  the  master  thereof  is  or  shaU  be  named  or 
called,  beginning  the  adventure  upon  the  same  goods  and  merchandises  from 
the  loading  thereof  aboard  the  said  ship  upon  the  said  ship,  &c., 

and  so  shaU  continue  and  endure  during  her  abode  there  upon  the  said  ship. 
And  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c., 
and  goods  and  merchandises  whatsoever,  shall  be  arrived  at  upon 

the  said  ship,  &c.,  until  she  hath  moored  at  anchor  24  hours  in  good  safety, 
and  upon  the  goods  and  merchandises  until  the  same  be  there  discharged  and 
safely  landed.  And  it  shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage  to 
proceed  and  sail  to  and  touch  at  and  stay  at  any  ports  or  places  whatsoever 
without  prejudice  to  this  insurance.  The  said  ship  and  merchandises, 
&c.,  for  as  much  as  concerns  the  assureds  by  agreement  between  the  assureds 
and  assurers  in  this  policy  are  and  shall  be  valued  at  .     Touching 
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the  adveBtnrcs  and  perib  which  we,  the  asraren,  are  oontented  to  bear  and 
take  Bpoo  as  in  this  voyage  :  they  are  of  the  seas,  men  of  war,  pirates,  rovers, 
thkres,  jettisons,  letten  of  mark  and  counter-mark,  surprisals,  takings  at  sea, 
arrests,  restraints  and  detainments  of  all  kings,  princes  and  people  of  what 
Datioo,  condition  or  quality  soever,  barratry  of  the  master  and  mariners,  and 
of  all  other  perils,  losses  and  misfortunes  that  have  or  shall  come  to  the  hart, 
detriment  or  damage  of  the  said  goods  and  merchandises  and  ship,  &c.,  or 
any  part  thereof.  And  in  case  of  any  loss  or  misfortune,  it  shall  be  Uwful  for 
the  assareds,  their  factors,  servants,  and  assigns,  to  sue,  labour,  and  travel 
for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the  said  goods  and 
merchandises  and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  this 
iosuance ;  to  the  charges  whereof  we,  the  assurers,  will  contribute  each  one 
according  to  the  rate  and  quantity  of  his  sum  herein  assured.  And  it  is 
agreed  by  us,  the  insurers,  that  this  writing  or  policy  of  insurance  shall  be  of 
as  much  force  and  effect  as  the  surest  wtiting  or  policy  of  assurance  heretofore 
oiade  in  Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London. 
And  so  we,  the  insurers,  are  contented,  and  do  hereby  promise  and  bind 
oonelves,  each  one  for  his  own  part,  our  heirs,  executors,  and  goods,  to  the 
assurtds,  their  executors,  administrators,  and  assigns,  for  the  true  performance 
of  the  premises,  confessing  ourselves  paid  the  consideration  due  unto  us  for 
this  assurance  by  the  insured  at  and  after  the  rate  of 

*' '  In  witness  whereof  we,  the  assurers,  have  subscribed  our  names  and 
smns  assured  in  London. 

'**N.R — Com,  fish,  salt,  fruit,  flour,  and  seed,  are  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded.  Sugar,  tobacco,  hemp,  flax, 
hides  and  skins  are  warranted  free  from  average  under  £$  per  cent  And  all 
other  goods,  also  the  ship  and  freight,  are  warranted  free  from  average,  under 
£Z  per  cent,  unless  general,  or  the  ship  be  stranded. 


" '  Fans  Policy  of  Marine  Insurance, 

" '  Broker's  name  and  address 
*' '  Class  and  number 

"'Dated  day  of 

" '  Assured  Messrs. 
"  *  Ship's  name 
"'Captain's  name 

"  '  Sam  insured  francs. 

"  <  Premium  at  per  cent 

*' '  Policy  and  stamp 


"•Total 

"•Voyage  to 

"  *  Article  t.  The  insurers  take  at  their  risk  all  damages  and  losses  arising 
from  storm,  shipwreck,  stranding,  collision,  forced  putting  into  port,  forced 
change  of  route  of  voyage  and  of  vessel,  jettison,  fire,  robbery,  captures  and 
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molestations  by  pirates,  barratry  of  master,  and  generally  all  chances  and 
accidents  of  the  sea. 

** '  Article  2.  Risks  of  war  are  not  at  the  insurer's  charge  onless  there  be  an 
express  agreement.  In  that  case  it  is  understood  that  they  are  answerable  for 
all  damages  and  losses  arising  from  war,  hostilities,  reprisals,  arrests,  captures, 
and  molestations  of  any  Governments,  friendly  or  hostile,  recognised  or  not 
recognised,  and  generally  all  chances  and  accidents  of  war. 

" '  Article  3.  The  insurers  are  free  from  all  damages  and  losses  arising 
from  the  natural  defect  of  the  thing  insured,  from  captures,  confiscations,  and 
any  events  arising  from  smuggling  and  illegal  and  clandestine  commerce ; 
from  barratry  of  the  master,  if  it  bear  the  character  of  deceit  or  fraud ;  but 
only  with  regard  to  the  shipowners,  whether  proprietors  or  persons  clothed 
with  owners*  rights,  when  the  captain  is  of  their  choice ;  in  fact,  of  all 
expenses  whatever  of  quarantine,  wintering  and  demurrage. 

*' '  Article  4.  In  term  policies  the  insurers  are  exempt,  except  when  other- 
wise agreed,  from  risks  of  Senegal  at  all  seasons,  and  of  those  of  the  Black 
Sea,  Baltic  and  North  Seas  on  the  further  side  Dunkerque,  from  the  1st  of 
October  to  the  1st  of  April. 

*'  *  Article  5.  The  risk  of  property  conmiences  from  the  moment  of  its  being 
laden  upon  board,  and  finishes  at  the  moment  of  its  being  landed  at  its 
destination.  The  risk  of  transport  by  lighters  and  barges  from  the  shore  on 
board  the  ship,  and  from  on  board  to  the  shore  in  the  ports,  roadsteads,  and 
rivers,  of  lading  and  discharge,  as  well  as  all  transhipments  at  Havre  and 
Honfleur  for  proceeding  up  to  Rouen,  are  always  at  the  insurer's  charge.  In 
cases  of  assurances  at  fiixed  or  time  premiums  the  risks  continue  on  the  objects 
substituted  for  the  first,  and  arising  from  their  sale  or  enchai^e  in  so  far  as  the 
sum  insured  agrees,  and  provided  there  be  proofs  of  their  value,  and  of  their 
being  included  in  the  risk  in  case  of  accident  or  average. 

"  *  Article  6.  The  risk  on  the  ship  commences  from  the  moment  the  vessel 
has  begun  to  load  cargo,  or  foiling  that  from  the  moment  of  her  unmooring, 
and  ceases  five  days  after  that  she  has  been  anchored  or  moored  at  her  place 
of  destination,  provided  that  the  discharge  have  not  been  completed  sooner, 
or  (hat  she  have  not  taken  on  board  goods  for  another  voyage  before  the  five 
days  have  expired. 

"  *  Article  7.  The  risks  of  quarantine  are  at  the  insurer's  charge  at  the 
place  of  destination.  Should  the  vessel  quarantine  elsewhere,  an  increase  of 
premium  is  to  be  paid,  viz.  I  per  cent  per  month  on  the  ship,  and  f  per  cent, 
on  goods,  counting  from  the  day  of  departure  to  the  day  of  return. 

** '  Article  8.  In  case  of  an  insurance  at  fixed  premium  for  a  voyage  beyond 
Cape  Horn,  or  the  Cape  of  Good  Hope,  the  captain  b  allowed  six  months' 
stay,  to  count  from  the  day  of  his  arrival  at  the  first  port  where  he  is  to 
commence  operations  ;  only  four  months  are  allowed  for  other  voyages.  At 
the  expiration  of  those  voyages  every  month's  stay  over  and  above  gives  rise 
to  an  increase  of  premium  of  i  per  cent,  per  month  till  the  close  of  the  twelve- 
month. From  that  time  the  insurers  are  free  from  all  risks,  and  have  a  right 
to  two-thirds  of  the  fixed  premium  stated  by  the  policy,  and  further  to  the 
increase  of  premium  arising  from  the  protraction  of  the  ship's  stay. 

** '  Article  9.  In  all  cases  where  the  premium  is  reckoned  by  periods  of 
a  month  or  otherwise,  every  period  begun  is  counted  as  completed. 
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" '  Article  lo.  Should  the  insurance  be  made  on  unnamed  ships  (ship  or 
ship's  policy)  the  assured  is  bound  to  make  known  the  ship's  name  within  six 
months  at  latest  for  Toyaget  beyond  Capes  Horn  and  Good  Hope,  in  four 
months'  time  for  voyages  of  long  duration,  in  two  months'  time  for  coasting 
long  voyages,  and  in  one  month  for  short  coasting  voyages,  the  whole  reckon- 
ing  from  the  date  of  the  policy,  £uling  which  the  policy  is  null,  and  the 
insurers  are  paid  i  per  cent,  for  cancellation  on  long  voyages,  and  i  per  cent, 
on  coasting  voyages. 

*"  Article  iz.  When  an  insurance  is  made  on  a  ship  sailing  from  Europe, 
should  her  departure  be  delayed  for  more  than  three  months,  dating  from  the 
time  of  signing  the  acceptance  of  the  risk,  the  insurers  have  the  right  of 
annulling  the  acceptance  of  the  policy,  and  are  entitled  to  retain  i  per  cent,  of 
the  premium  under  head  of  return  for  cancellation. 

"  *  Article  12.  Abandonment  on  the  ground  of  want  of  news  can  be  made 
after  a  year  for  all  voyages  on  this  side  of  Capes  Horn  and  Good  Hope,  and 
after  two  years  for  all  voyages  beyond  those  Capes,  the  whole  counting  from 
the  date  of  receiving  the  last  news.  Abandonment  of  goods  cannot  be  made 
except  in  the  cases  provided  for  in  the  preceding  paragraph,  and  by  the  394th 
Article  of  the  Code  of  Commerce,  and  in  cases  in  which,  independently  of  all 
losses  and  charges  whatever,  the  loss  or  material  deterioration  involves  three- 
foorths  of  the  value.  Any  other  case,  even  that  of  sale  in  the  course  of  a 
voyage,  gives  no  right  to  the  abandonment  of  goods. 

** '  Abandonment  of  ship  cannot  be  made  except  in  the  case  of  want  of 
necessaries,  shipwreck,  stranding  with  violence,  which  Biakes  the  vessel  un- 
navigable,  or  unnavigability  arising  from  any  other  accident  of  the  sea.  The 
directions  of  the  Code  of  Commerce  (and  notably  those  of  Articles  369 
suid  375)  being  contrary  to  the  preceding  paragraphs,  are  hereby  expressly 
modified. 

'* 'Article  13.  Whether  there  be  or  be  not  ground  for  abandonment,  and 
without  prejudicing  in  any  way  his  rights,  the  assured  is  bound  to  watch  over 
the  safety  and  preservation  of  the  articles  assured. 

"  *  Article  14.  General  averages  are  adjusted  independently  of  particular 
averages  and  without  accumulation,  and  are  payable  after  the  reduction  of 
I  per  cent,  of  the  insured  value  for  voyages  of  long  duration,  and  2  per  cent, 
for  long  or  short  coasting  voyages. 

"  '  The  proportion  of  average  falling  on  freight  shall  never  be  placed  to  the 
insurers  of  the  ship. 

*' '  Article  15.  Particular  averages  on  hull,  keel,  rigging,  furniture  and 
appurtenances  are  payable  with  a  reduction  of  3  per  cent  of  their  insured 
value. 

"  *  Article  16.  In  cases  of  assurance  for  fixed  premium  {primt  Hie)  or  for 
time,  every  voyage  is  the  subject  of  special  adjustment.  The  close  of  each 
voyage  is  determined  in  the  way  mentioned  in  the  first  paragraphs  of  Articles 
5  and  6,  and  the  subsequent  voyage  is  considered  immediately  to  commence. 

«*  *  Article  17.  In  case  of  abandonment  of  ship  the  shipowner  remains  liable 
for  the  wages  due  to  the  crew  previously  to  the  voyage  on  whicli  the  accident 
commenced. 

"  *  Article  18.  Those  articles  only  are  admitted  in  particular  averages  on 
ships  which  replace  those  which  have  been  lost  or  damaged  by  accidents  of 
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the  seas ;  and  all  things  substituted  at  the  insurer's  charge  are  subject  to  a 
reduction  of  a  third  of  their  proved  cost  at  the  place  where  they  were  executed. 
That  reduction  applies  equally  to  all  repairs,  refittings  and  labour ;  neverthe- 
less  it  is  not  made  on  anchors,  and  is  fixed  at  15  per  cent,  on  iron  chain 
cables.  The  same  reductions  are  applicable  to  adjustment  of  the  indemnities 
due  for  general  averages  by  insurers  on  ship. 

" '  The  provisions  and  wages  of  the  crew  during  the  repairs  are  not  at  the 
insurer's  charge. 

"  '  In  fishing  risks  the  insurers  are  free  from  all  losses  and  averages  arising 
on  the  boats,  fishing  implements,  anchors,  chains,  cables  and  appurtenances 
during  the  fishing  and  anchorage.  In  the  same  manner  in  the  various  anchor- 
ages of  the  Isle  de  Bourbon  the  loss,  be  it  general  or  be  it  particular  averages, 
whether  the  insurance  be  on  ship,  anchors,  chains,  cable  or  appurtenances,  is 
not  at  the  insurer's  charge. 

"  '  Article  19.  Bottomry  premiums  contracted  for  repairs  and  extraordinary 
expenses  during  the  voyage  are  only  at  the  insurer's  charge  up  to  the  place 
of  destination.  All  loans  contracted  at  that  place  they  have  nothing  to  do 
with. 

" '  Article  20.  The  following  articles  are  free  from  particular  average : — 
Fresh  and  dried  fruits,  cheeses,  wool  in  the  grease,  salt,  feathers,  liquids  in 
bottles,  mirrors,  and  other  fragile  objects  and  goods  subject  to  rust ;  never- 
theless, in  cases  of  collision  or  stranding  with  violence,  particular  averages  on 
those  objects  are  paid  with  a  reduction  of  15  per  cent  of  their  insured  value. 
In  case  of  particular  average  on  other  merchandise  the  insurers  only  pay 
the  excess  of— 


3  per  cent,  on 


Alum 


Butter,  &c. 


5  per  cent 
Madder  Root  |  False  Jewellery,  &c 

10  per  cent 
Almonds  in  casks  |  Starch,  &c. 

15  per  cent. 
Cocoa  in  bulk  |  Grain,  &c. 

"  <  The  quota  of  the  franchise  on  subjects  not  mentioned  in  the  preceding 
table  is  fixed  at  5  per  cent. 

«  '  The  franchise  of  10  per  cent,  fixed  as  above  for  liquids  in  cask  is  fixed 
independent  of  the  ordinary  franchise  for  leakage,  which  is  2  per  cent  in  short 
coasting  voyages,  4  per  cent,  in  long  coasting  voyages,  and  10  per  cent  for 
voyages  of  long  duration. 

*'  'Article  21.  The  franchises  resolved  on  in  the  Article  preceding  are  only 
deducted  in  the  case  of  damage  to  the  things  insured.  Particular  averages 
composed  only  of  expenses,  or  which  arise  from  proportional  contributions, 
are  paid  with  a  reduction  of  I  per  cent,  of  the  sum  insured,  and  that  inde- 
pendently of  particular  averages  arising  from  damage. 


(      205       ) 

"  '  Article  32.  The  som  subscribed  by  each  iiMurer  is  the  limit  of  his  obli- 
gation.   He  can  never  be  accountable  for  more  than  his  subscription. 

" '  Article  23.  Indemnities  for  accidents  and  for  general  and  particular 
averages  are  adjusted  according  to  the  laws  and  usages  of  France,  whatever  be 
the  place  where  the  accident  occurred,  or  where  the  voyage  terminated,  or 
where  the  adjustment  has  been  made  up. 

" '  Article  24.  All  losses  and  averages  at  the  insurer's  charge  are  paid  in 
cash  without  discount  fifteen  days  after  the  deposit  of  the  substantiating 
documents  to  the  bearer  thereof,  and  of  the  present  policy,  without  his  being 
obliged  to  use  a  power  of  attorney. 

*' '  Article  25.  In  cases  of  payment  of  losses  on  averages  before  account  for 
premium  has  been  paid,  the  insurers  can  deduct  from  the  indemnities  credited 
by  them  the  amount  of  that  account  which  is  there  to  be  taken  as  cash. 

"  '  Article  26.  In  case  of  non-payment  of  premium  proved  by  the  usher, 
the  insurers  have  the  right  to  require  security  or  to  annul  the  policy. 

'* '  Article  27.  It  is  agreed  that  the  captain  in  command  may  be  accepted 
or  not,  or  another  may  be  substituted,  and  that  the  manner  in  which  his  name 
is  spelt  does  not  prejudice  the  insurance. 

'*  *  Article  28.  The  insurers  and  assured  mutually  engage  to  act  conformably 
to  the  maritime  laws  and  regulations  in  force  as  regards  those  points  not 
provided  for  by  the  present  policy. 

" '  Article  29.  The  present  insurance  is  made,  lost  or  not  lost  {6ottna  oh 
mauvaUn  mnnfella)  to  be  executed  freely  and  in  good  faith,  the  parties  hereto 
renoundng  '  the  league  and  a  half  per  hour.' 

[The  Author  has  endeavoured  to  obtain  a  fonn,  but  hitherto 
without  success.] 

''  The  prohibition  contained  in  the  commercial  ordinances  of 
the  insurance  of  seamen's  wages  may  be  based  on  the  same  policy 
which  makes  the  wages  themselves  conditional  on  the  earning  of 
fireighty  namely,  a  desire  to  stimulate  the  seamen  to  their  utmost 
exertions.  Now  that  in  England  17  &  18  Vict  c.  104,  s.  183, 
makes  the  wages  independent  of  freight,  some  writers  think 
seamen  ought  to  be  allowed  to  insure,  cessante  ratiane  cessai 
ipsa  iex. 

*'  A  English  policy  of  insurance  is  only  a  partial  indemnity  to 
the  holder.  It  defines,  though  most  unskilfully,  the  underwriter's 
risks  and  liabilities.  Statutes  and  cases  explain  or  interpret 
portions  of  the  definition.  The  custom  of  merchants  and  of 
Lloyds  is  to  some  extent  part  of  the  contract  And  the  usages 
and  codes  of  foreign  nations  are  frequently  incorporated  in  the 
document 
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"  German  Policy. 

"  Many  years  since  I  heard  Dr.  Broom,  an  eminent  reader  on 
the  EngUsh  Common  Law,  at  the  Inner  Temple,  defend  the 
English  form  of  policy  because,  though  its  language  was  uncouth, 
the  meaning  of  its  crabbed  words  had  been  settled  by  judicial 
decision.  Its  words  are  somewhat  crabbed,  and  more  than  once 
have  been  compared  to  the  barnacles  on  the  keel  of  a  ship. 
Admitting  that  the  meaning  of  the  words  has  been  authoritatively 
settled,  why  should  not  that  meaning  be  clearly  stated  in  short 
and  explicit  sentences?  The  French  form  is  evidently  more 
intelligible  to  captain,  to  merchant,  and  to  assurer;  its  articles 
are  numbered,  each  specific  risk  is  defined,  and  the  excepted  cases 
exhaustively  stated,  clear  thoughts  being  expressed  in  clear  pro- 
positions. The  French  form  is  not  only  superior;  the  nature 
of  the  contract  has  some  advantages.  The  parties  agree  to 
observe  more  equitable  terms.  In  England  the  policy  is  condi- 
tional on  payment  of  the  premium.  The  delay  of  a  clerk  may 
accordingly  imperil  the  entire  transaction.  In  France  an  unpaid 
premium  merely  gives  a  right  of  set-oflf  in  accounts.  In  England 
a  deviation  for  which  the  captain  may  be  alone  to  blame  brings 
to  nought  the  best  provision  of  his  emplo3rer.  In  France  a  devia- 
tion imposes  a  fine  of  \  per  cent  for  each  deviated  port  This 
seems  better  for  the  interests  of  all  parties.  In  France  the  under- 
writer may  reject  a  captain,  and  whatever  captain  is  appointed, 
it  is  his  duty,  in  cases  of  abandonment,  to  watch  over  the  safety 
of  the  objects  insured.  In  France  precision  is  obtained  by  limit- 
ing the  underwriter's  risk  to  the  sum  subscribed  The  French 
are  consistent  in  requiring  general  and  particular  average  to  be 
regulated  by  the  French  law,  which  is  clearly  the  lex  loci  contracts. 
Excess  of  damages  above  3  or  5  per  cent  is  what  the  English 
underwriter  agrees  to  pay  on  goods  roughly  valued  together.  The 
French  arrange  the  articles  in  classes  where  the  franchises  vary 
firom  3  to  5,  10  and  15  per  cent 

"  The  crabbed  nature  of  the  words  employed  is  shown  by  the 
reasons  of  Lord  Herschell  in  Thames  and  Mersey  Marine  Insurance 
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Co.  V.  Hamiltim  &*  Co.^  12  App.  Cas.  484.  The  general  words 
of  a  marine  policy  are  ejusdcm  generis  with  those  that  precede,  and 
do  not  include  the  bursting  of  a  donkey-engine  owing  to  a  valve 
leading  to  the  great  boilers  being  closed  or  salted  up  (  West  India 
Tdegraph  Co.  v.  Home  and  CohnicU  Insurance  Co.^  before 
Cockbum  CJ.  and  Selbome  L.C.,  6  Q.  B.  D.  51  doubted). 

'*  It  has  been  said  that  the  English  policy  covers  those  risks 
which  the  bill  of  lading  leaves  uncovered.  This  theory  must 
not  be  pressed  too  far.  For  the  words  of  the  former  instrument 
are  now  strictly  construed,  while  those  of  the  latter  admit  of  a 
broader  interpretation. 

"  Wilson^  Sons  and  Co.  v.  Owners  of  the  cargo  of  the  Xantho^ 
13  App.  Cas.  503.  Perils  of  the  sea  means  accidental  events.  In  a 
marine  policy  the  causa  proxima  alone  is  important  In  a  bill  of 
lading  the  general  scope  of  the  instrument  of  carriage  may  make 
the  shipowner  liable  for  negligence.  Mere  proof  of  loss  by 
collision  is  not  sufficient  to  exonerate  defendant  carriers. 

''The  Law  of  Prussia,  article  1982,  permits  insurance  on  freight 
of  goods  expected  profits,  wages  of  seamen,  and  maritime  inte- 
rest on  bottomry  bonds.  This  is  forbidden  by  the  Spanish  and 
French  codes.  In  Great  Britain  the  rule  was  that  mariners  could 
not,  but  the  captain  as  part-owner  might  insure.  The  Prussian 
law,  article  228,  3-5,  requires  payment  within  two  months  after 
notice  of  damage,  making  interest  to  run  from  that  time. — 'Com- 
mercial Law  of  the  World.' 

^  In  England  and  in  France  a  declararion  of  a  ship's  name  need 
not  be  in  writing;  and  an  error  in  the  name,  even  if  written  on 
the  policy,  is,  in  England,  not  fatal  to  the  contract  {Andrew  v. 
RMnson^  3  Camp.  198).  And  a  declaration  before  loss  is  not 
a  condition  precedent  to  the  assured's  right  to  recover  on  the 
policy  {Gladstones  v.  Royal  Exchange  Assurance  Co,y  34  L.  J. 
Q.  B.  30). 

^^  Hamilton  <^  Co.  v.  Pandorf  &*  Co.y  12  App.  Cas.  518. 
Rice  damaged  by  water  let  in  through  rats  gnawing  a  pipe,  ship- 
owners not  liable  on  their  bill  of  lading,  the  accident  being  a 
peril  of  the  sea,  i>.,  a  sea  damage  occurring  at  sea,  and  no  one 
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to  blame.  Here  the  document,  as  well  as  in  other  cases,  being 
a  bill  of  lading  and  not  a  policy  of  insurance,  was  easier  of  inter- 
pretation. 

••  Average, 

'*  There  is  a  diversity  in  the  effect  of  foreign  adjustment  in 
respect  to  the  parties  interested  in  the  respective  subjects ;  first, 
in  merely  varying  the  proportions  of  the  contribution  by  different 
interests  for  losses  or  expenses  that  are  equally  the  subject  of 
general  average  both  in  the  place  of  destination  and  in  that  of 
making  the'  policy ;  or,  second,  by  bringing  into  general  average 
what,  by  the  laws  of  the  place  where  the  policy  is  made,  is  par- 
ticular average,  and  vice-versA ;  or,  third,  by  bringing  into  general 
average  losses  and  expenses  which  are  neither  general  nor  par- 
ticular average  in  the  place  where  the  policy  or  bill  of  lading 
or  charterparty  were  made  (2  Phillips  on  Insurance,  §  14 14). 
These  diversities  were  recognized,  and  the  statement  of  them  by 
Mr.  Phillips  approved  by  Brett,  J.,  in  Harris  v.  Scaramangay 
L.  R.  7  C.  P.  497. 

'*  The  English  and  American  Courts  differ  in  their  exposition 
of  the  rule  as  to  general  average.  The  former  require  that  there 
be  a  common  risk  and  a  voluntary  sacrifice,  or  an  extraordinary 
expenditure  incurred  for  the  joint  benefit  of  the  ship  and  cargo ; 
the  latter  allow  as  within  a  general  average  expenses  of  repairs 
rendered  necessary  by  extraordinary  perils  and  disbursed  at  an 
intermediate  port  In  England  the  shipowner  who  has  an 
interest  in  earning  his  freight  cannot  throw  them  on  others 
{Schuster  v.  FUUher^  3  Q.  B.  D.  425 ;  Walthew  v.  Mavrojani^ 
L.  R.  5  Ex.  124). 

''But  even  in  England  this  rule  may  in  some  cases  require 
modification.  And  Smith  and  Hannen,  }J.,  intimated  an  opinion 
that  the  extraordinary  expenses  in  getting  off  a  stranded  ship 
after  the  cargo  has  been  removed  to  a  place  of  safety,  may,  as 
against  the  owner  of  cargo  so  removed,  be  general  average  if  the 
goods  cannot  otherwise  be  carried  forward,  or  only  at  a  greater 
expense  or  after  a  delay  which  would  deteriorate  them.  But  such 
circumstances  create  the  exception. 
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"  And  so  a  ship  laden  with  caigo  while  still  in  port  was  driven 
ashore  on  the  5th  of  October^  the  cargo  was  unshipped,  and  by 
the  19th  was  landed  and  warehoused  in  safety,  and  under  the 
superintendence  and  control  of  the  shipowner's  agents.  An 
attempt  was  then  made  to  float  the  vessel,  which  was  abandoned 
on  the  24th  of  November.  Subsequently  a  second  attempt,  which 
was  made  on  the  31st  of  December,  succeeded ;  the  ship  was 
taken  into  port  and  repaired,  and,  after  re-shipping  the  cargo, 
proceeded  to  its  destination.  The  said  and  other  judges  held 
that  the  expenses  of  getting  the  vessel  off  were  not  general 
average  to  which  the  owners  of  cargo  were  bound  to  contribute 
{WaUhew  v.  Mairojani^  L.  R.  5  Ex.  116). 

"The  mere  temporary  suspension  of  a  voyage  by  reason  of 
the  necessity  of  repairing  a  ship  at  the  port  of  refuge  does  not, 
as  between  the  shipowner  and  the  owner  of  cargo,  warrant  an 
average  adjustment  at  the  intermediate  port 

"  To  enable  a  shipowner  in  the  absence  of  a  special  contract 
to  demand /n?  rat&  freight  where  the  goods  have  been  sold  at  an 
intermediate  port  (being  so  much  damaged  as  not  to  be  worth 
the  forwarding),  it  must  be  shown  that  the  owner  of  the  goods 
had  the  option  of  having  them  sent  on  or  of  accepting  them  at 
the  intermediate  port  As  lindley,  J.,  shortly  stated, '  Hie  duty 
of  the  shipowner  is  to  complete  the  voyage  if  he  can '  (JfiU  v. 
WOson,  4  C.  P.  D.  333). 

*'  In  ascertaining  the  general  average  contribution  to  be  paid 
by  the  shipowner  in  respect  of  goods  jettisoned,  the  value  of  such 
goods  is  to  be  taken  to  be  the  sum  which  it  may  fairly  be  assumed 
they  would  have  been  worth  to  the  owner  at  the  port  of  adjust- 
ment If,  from  the  circumstances  and  the  damaged  condition  of 
the  rest  of  the  cargo,  it  may  fairly  be  assumed  that  the  jettisoned 
goods  would,  if  they  had  not  been  thrown  overboard,  have  arrived 
in  the  like  damaged  condition,  their  value  is  to  be  taken  as  the 
sum  they  would  have  realized  as  damaged  goods.  A  ship  sailed 
from  Liverpool  to  Calcutta  with  2,000  tons  of  salt  on  board,  all 
belonging  to  one  merchant  The  day  after  she  sailed  the  ship 
struck  on  a  bank  on  the  Irish  coast,  and  after  throwing  overboard 
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i,ooo  tons  of  the  salt,  was  got  off,  and  put  back  to  Liverpool, 
where  the  remainder  of  the  cargo  was  unloaded,  and  found  to  be 
all  (with  the  exception  of  about  loo  tons)  so  damaged  as  to 
be  nearly  unfit  to  be  forwarded,  and  worthless.  The  charterer 
had  paid  ;^i,25o  in  advance  for  freight  In  an  action  by  the 
owner  against  the  underwriter  on  the  ship  to  recover  a  general 
average  contribution  in  respect  of  the  salt  so  jettisoned,  upon  a 
case  stated  for  the  opinion  of  the  Court  as  to  the  principle  by 
which  the  average  stater  was  to  be  guided  in  ascertaining  the 
value  of  the  jettisoned  goods : — Held,  that  in  ascertaining  the 
contribution  to  be  paid  by  the  shipowner  to  the  owner  of  the 
cargo  in  respect  of  the  salt  jettisoned,  it  was  to  be  valued  at  the 
price  which  it  would  have  been  worth  at  Liverpool  had  it  been 
brought  back  there,  the  average  stater  taking  into  account  the 
probability  of  its  arriving  at  the  port  of  adjustment  in  a  sound 
or  a  damaged  state,  or  in  a  state  in  which  it  could  have  been 
forwarded  so  as  to  take  advantage  of  the  prepaid  freight  {Fletcher 
v.  Alexander^  L.  R.  3  C.  P.  375). 

"  Though  the  French  law  absolutely  determines  the  adjustment, 
English  law  permits  policies  to  contain  clauses  excluding  the 
English  law. 

'*  The  obligation  of  a  contract  consists  in  the  will  of  the  parties 
expressed  as  to  its  terms  and  conditions.  The  interpretation  of 
these  depends  of  course  upon  the  lex  loci  contractiby  as  also  do 
the  nature  and  extent  of  those  implied  conditions  which  are 
annexed  to  the  contract  by  the  local  law  or  usage.  Thus  the 
rate  of  interest,  unless  fixed  by  the  parties,  is  allowed  by  the  law 
as  damages  for  the  detention  of  the  debt,  and  the  proceedings 
to  recover  these  damages  may  strictly  be  considered  as  a  part 
of  the  remedy.  The  rate  of  interest  is,  however,  regulated  by  the 
law  of  the  place  where  the  contract  is  made,  unless,  indeed,  it 
appears  that  the  parties  had  in  view  the  law  of  some  other 
country.  In  that  case  the  lawful  rate  of  interest  of  the  place 
of  payment  or  to  which  the  loan  has  reference  by  security  being 
taken  upon  property  there  situate,  will  control  the  lex  loci  con- 
tracti^s. 
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''  Sugars  were  insured  from  Java  to  Holland  by  an  English 
policy  which  contained  the  clause  'To  cover  only  the  risks 
excepted  by  the  clause  "  warranted  free  from  particular  average 
unless  the  vessel  be  stranded,  sunk,  or  burnt/'  to  pay  all  claims 
and  losses  on  Dutch  terms  and  according  to  statement  made  up 
by  official  dispacheur  in  Holland'  There  was  already  a  policy 
in  Holland  effected  on  the  said  goods,  but  of  this  the  English 
underwriters  had  no  notice,  unless  so  frir  as  it  could  have  been 
implied  from  the  above  words.  On  the  voyage  to  Holland,  the 
vessel  took  the  ground  under  circumstances  which  would  have 
amounted  to  stranding  according  to  English  but  not  according  to 
Dutch  law ;  and  a  Dutch  average  stater  (a  loss  having  occurred 
which  was  a  particular  average)  made  up  a  statement  of  average, 
which  statement,  it  was  admitted,  was  probably  made  up 
according  to  the  £icts  and  according  to  tlie  law  of  Holland. 
Held  that  the  terms  of  the  policy  sued  on  did  not  amount  to 
notice  to  the  defendants  of  an  existing  Dutch  policy,  and 
therefore  that  it  was  to  be  construed  as  it  stood  and  according  to 
the  law  of  England,  but  that  the  defendants  were  bound  by  the 
latter  words  of  the  clause  to  pay  according  to  the  statement  of 
average  made  in  Holland,  and  therefore  that  the  plaintiffs  were 
entitled  to  recover  {HendrUhs  v.  Australasian  Insurance  Com- 
pany^  L.  R.  9  C  P.  460), 

"  In  Stewart  v.  West  India  Steamship  Company,  L.  R.  8  Q.  B.  88, 
362,  the  question  was  whether,  under  a  bill  of  lading,  by  which 
it  was  agreed  that  average,  if  any,  was  to  be  adjusted  according 
to  British  custom,  the  plaintiffs  were  entitled  to  recover  in  respect 
of  what  was  according  to  the  general  law  of  England  the  subject 
of  general  average  contribution,  but  which  by  the  admitted 
practice  of  general  average  staters  was  not  a  general  average  loss. 
On  the  part  of  the  plaintiffs  it  was  contended  that  the  clause  in 
question  refeired  to  the  mode  of  statement  as  to  the  proportion  to 
which  ship  and  cargo  are  to  contribute,  which  varies  in  different 
countries,  and  not  to  a  custom  erroneous  in  law  as  distinguished 
from  law.  On  the  other  hand,  it  was  insisted  that  whatever  the 
practice  of  average  staters  in  England,  if  the  parties  have  agreed 
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to  it,  they  are  bound  by  it  The  Court  of  Queen's  Bench  held 
that,  assuming  the  plaintiffs  would  have  been  entitled  to  recover 
if  the  question  had  depended  wholly  on  the  common  law  appli 
cable  to  general  average  losses,  as  tlie  parties  had  agreed  to 
make  the  custom  part  of  their  contract,  the  case  must  be  decided 
in  accordance  with  that  custom,  and  they  gave  judgment  for  the 
defendants.  When  the  case  came  under  the  consideration  of  the 
Exchequer  Chamber,  the  decision  of  that  Court  was  that,  whether 
the  Queen's  Bench  was  right  or  not  in  holding  that  the  law  and 
practice  differed,  the  parties  had  agreed  to  be  bound  by  the 
British  practice. 

"  A  policy  of  insurance  on  a  cargo  of  wheat  shipped  from  Varna 
to  Marseilles  contained  the  usual  memorandum  excepting  average 
unless  general,  and  also  the  words,  *  general  average  as  per  foreign 
statement'  The  Consular  Court  of  Constantinople  made  an 
order  that  the  voyage  should  end  there,  that  the  damaged  wheat 
should  be  sold,  and  the  rest  transhipped.  Held,  that  there  was 
jurisdiction  to  make  such  an  order,  and  that  the  underwriters  were 
bound  to  pay  according  to  the  statement  of  average  made  at 
Constantinople  (Mavro  v.  Ocean  Maritie  Insurance  Company^ 
L.  R.  9  C.  P.  595). 

"  Abandonment, 

"  Lord  Mansfield  established  the  rule  in  Cocking  v.  Fraser  that 
nothing  short  of  absolute  destruction  of  the  goods  by  the  wreck 
of  the  ship  should  make  underwriters  responsible  (i  Parke  247). 
This,  however,  has  been  overruled  by  Dyson  v.  Rowcroft^  3  B.  & 
P.  474,  before  Lord  Alvanley,  whose  position  is  supported  by 
Lord  Ellenborough,  5  M.  &  Sel.  447,  and  Lord  Kenyon,  7  T.  R- 
210,  in  England.  In  the  United  States  Lord  Mansfield's  rule  is 
supported  in  its  full  extent  The  insurer  there  is  free  in  respect  of 
all  damage  to  perishable  articles  whether  great  or  small,  whether  it 
defeats  the  voyage  or  only  decreases  the  price  of  the  goods  unless 
the  articles  be  completely  and  actually  destroyed  so  as  no  longer 
physically  to  exist  (3  Kent  Com,  295).    The  French  are  content 
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to  allow  an  abandonment  where  the  goods  are  deteriorated  three  • 
fourths  in  value. 

'' '  It  is  an  established  and  familiar  rule  of  assurance/  said 
Ellenborough,  C.J.,  'that  when  the  thing  insured  subsists  in 
specie,  and  there  is  a  chance  of  its  recovery,  there  must  be  an 
abandonment  A  party  b  not  in  any  case  obliged  to  abandon, 
neither  will  the  want  of  an  abandonment  oust  him  of  his  claim, 
for  that  which  is,  in  fact,  an  average  or  total  loss,  as  the  case  may 
be'  {Mdlish  v.  Andrews y  15  East  13 ;  see  also  MulUtt  v.  Sheddaty 
13  East,  304). 

"  Under  the  title  Du  Ddaissement  in  the  Code  de  Commerce 
there  are  seven  cases  enumerated  in  which  abandonment  is 
permitted :  '  En  cas  de  prise — De  naufrage — D'&houement  avec 
brise — D'innavigabilit^  par  fortune  de  mer — En  cas  d'arr^t  d'une 
puissance  ^trangfere. — En  cas  de  perte  ou  de  deterioration,  ob 
la  perte  va  au  moins  k  trois  quarts — II  peut  fitre  fait  en  cas 
d'arr^t  de  la  part  du  gouvemement  aprbs  le  voyage  commence. 
Tous  autres  dommages  sont  r^put^s  avaries,  Articles  369  &  371.' 
Lord  Abinger  observed,  *  Amongst  these  the  perte  entibre  des 
efiets  assures  is  not  to  be  found,  also  Article  372  provides  that  the 
abandonment  shall  extend  to  nothing  but  those  effects  which  are 
the  object  of  the  assurance  of  the  risk.  Nevertheless,  in  my 
opinion  article  37 1  seems  to  imply  that  a  total  loss  is  a  case  for 
abandonment  This  apparently  was  not  Lord  Ellenborough's 
view.  Emerigon,  in  his  Treatise  des  Assurances,  c  17,  s.  x, 
states  a  different  rule,  and  does  include  perte  entibre.  The 
Ordinances  of  Louis  XIV.  in  1681  very  fully  support  Emerigon. 
The  codes  of  Rotterdam  and  Amsterdam  required  an  abandon- 
ment in  case  of  a  total  loss.  The  code  of  Genoa,  16 10,  acted  on 
the  principle  that  insurance  was  merely  an  indemnity.  Under  a 
previous  code  of  Florence,  a.d.  1523,  and  the  decisions  of  the 
rota  of  Genoa,  a  policy  was  looked  upon  as  a  wager  contract 
merely,  and  therefore  not  in  itself  necessitating  abandonment  to 
complete  the  title  of  the  insurer. 

"  The  rules  as  to  abandonment  naturally  varied  according  as  the 
poHcy  was  looked  upon  as  a  wager  contract  or  a  contract  of 


(     "4    ) 

indemnity.  And  now  in  case  of  an  entire  loss,  abandonment  is  a 
question  of  procedure  rather  than  principle. 

"  Where  the  risk  has  not  been  run,  in  the  case  of  an  English 
marine  insurance,  whether  its  not  having  been  run  was  owing  to 
the  fault,  pleasure,  or  will  of  the  assured,  or  to  any  other  cause, 
the  premium  shall  be  returned,  because  a  policy  of  insurance  is  a 
contract  of  indemnity.  If  the  risk  of  the  contract  of  indemnity 
has  once  commenced,  there  shall  be  no  apportionment  or  return 
of  premium  afterwards.  Upon  a  policy  at  and  from  such  a  port 
to  any  other  port  or  place  whatever  for  twelve  months  at  j£g  per 
cent,  warranted  free  from  capture,  'the  risk  is  entire;  and, 
therefore,  if  once  begun,  there  shall  be  no  return  of  the  premium  * 
(Tyri^  v.  FleUher,  Mansfield,  C.J.,  2  Cowper,  666).  The  French 
policy  adapts  the  amount  of  the  premium  to  the  varying  cir- 
cumstances arising  from  the  conduct  of  the  parties. 

"  Whether  the  word  theft  occurring  in  a  policy  embraces  robbery 
with  violence,  latrocinium,  or  only  simple  theft,  is  an  open  question ; 
also  whether  the  theft  insured  against  must  be  by  a  stranger  or  by 
one  of  the  crew.  The  old  authorities  apply  the  word  to  assailants 
from  without  Park  (6th  edition)  says  the  English  law  is  silent 
on  the  point  The  American  policy  uses  possibly  more  com- 
prehensive words  than  the  English,  and  their  decisions  certainly 
give  the  more  comprehensive  interpretation. 

"We  are  informed  by  Mr.  Kent,  3  Com.  257,  that  marine 
insurance  was  formerly  a  lawful  business  in  New  York ;  but  in 
1829  the  Legislature  prohibited  both  marine  insurances  and  the 
lending  or  bottomry  effected  within  the  State  to  all  persons  and 
companies  residing  in  any  foreign  country  acting  by  any  agent 
there ;  also  that  the  State  of  Pennsylvania  has  adopted  a  similar 
policy,  while  the  law  in  Massachussetts  is  much  more  liberal. 

**  Points  affected  by  Public  and  Private  International  Law, 

"  Pardessus  is  of  opinion  that  if  an  insurance  is  made  on 
contraband,  it  would  be  sustained  in  the  neutral  courts,  although 
entered  into  within  the  jurisdiction  of  a  belligerent  (5  Droit  Com. 
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1492).  Mr.  Kent  thinks  that  this  attributes  too  much  importance  to 
the  nationality  of  the  parties  and  too  little  to  the  kx  loci  contractus. 
He  also  stated  (edition  a.d.  1873)  that  neither  the  jurisdiction  of 
England  nor  of  the  United  States  had  sanctioned  an  insurance  of 
contraband  in  a  neutral  country  destined  for  a  belligerent,  though 
the  prevalent  rule  in  Europe  had  made  it  an  exception  to  the 
general  rule  against  insurances  on  a  trade  prohibited  by  the  law 
of  nations  (3  Kent,  269).  Since  Mr.  Kent  formed  the  foregoing 
opinion,  the  question  has  in  principle  come  before  the  English 
courts  (/«  re  Graysbrook). 

"  Belligerent  powers  hold  not  only  that  the  carrying  of  contraband 
is  illegal,  but  also  an  insurance  thereof.  Neutral  countries  how- 
ever, uphold  the  legality  of  such  insurance  effected  for  or  by  a 
neutraL  Some  writers,  for  example  Duer,  contend  that  such 
policies  should  be  held  illegal  even  by  the  neutral  country  (i 
Duer,  643),  though  he  would  except  the  innocent  goods  of  an 
innocent  shipper  {Gibson  v.  Service j  5  Tunn.  433 ;  Santissima 
Trinidad,  7  Wheat  283 ;  In  fr  Grazebrook,  34  L.  J.  Bkcy.  17). 

"  It  is  not  an  offence  against  the  law  of  nations,  nor  against 
that  of  this  country,  for  the  subject  of  a  neutral  state  to  supply 
contraband  of  war  to  a  belligerent  power.  The  right  of  the  other 
belligerent  power  to  seize  the  goods  in  transit  is  merely  a  co-existing 
conflicting  right,  which  renders  the  goods  liable  to  confiscation, 
but  does  not  render  illegal  a  contract  between  two  neutral 
subjects  for  the  supply  of  such  goods  in  a  joint  adventure,  nor  is 
such  contract  rendered  illegal  by  the  Foreign  Enlistment  Act,  16 
and  17  Vict,  c  107,  or  the  Royal  Proclamation  of  13th  May, 
1861  (Westbury,  L.C.,  Ex  parte  Chavasse,  In  re  Grazebrook,  34 
L.  J.  Bank.  17). 

'*The  French  law  invalidates  a  policy  on  contraband  if  the 
assured  know  the  nature  of  the  goods  and  omit  specifically  to 
describe  them  (Ord.  de  la  Marine  III.  VI.  31).  In  England  any 
reticence  on  the  subject  would  invalidate  the  contract. 

"  In  Halleck  it  is  stated  that  although  it  was  not,  and  is  not,  a 
breach  of  neutrality  to  carry  enemy's  goods  not  contraband  from 
a  neutral  to  an  enemy's  country,  no  insurance  could  be  effected  in 
the  belligerent  country  (2  vol.  266). 
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"  Blockade, 

**In  England,  a  marine  policy  effected  in  the  country  of  a 
blockading  power  is  only  illegal  during  the  time  it  is  liable  to 
confiscation  for  breaking  or  attempting  to  break  the  blockade. 
The  liability  to  confiscation  ceases  when  a  ship  reaches  the  port 
of  its  ultimate  destination,  or  by  the  return  of  peace,  at  which 
period  the  validity  of  the  policy  revives.  In  the  United  States 
the  opposite  rule  has  been  assumed  {Brandon  v.  Curlings  4  East, 
410 ;  Harratt  v.  Wise^  9  B.  and  C.  712  ;  Meddros  v.  Mll^  8  Bing. 
231 ;  I  Duer  on  Insurance,  688,  690,  &  463). 

"  Capture. 

"  In  respect  of  the  sovereign  power  which  authorizes  a  capture, 
the  title  is  perfected  by  surrender.  Per  soiam  occupoHonem 
dominium  pretda  hostibus  acquiritur  {Goss  v.  Withers^  2  Burrows 
683).  And  the  captor,  if  a  trustee  for  the  sovereign,  would  have 
an  insurable  interest  {Crawford  v.  Lucena^  2  N.  R.  269).  But 
the  actual  captors  have  an  insurable  interest  even  before  the 
perfecting  of  their  title  by  a  court  of  prize,  founded  on  the 
expectation  of  profit  to  arise  on  the  captured  vessel  being  safely 
brought  into  port,  &c.  {Cras  v.  Hughes^  East,  22  G.  i),  and 
also  on  the  ground  of  the  risk  of  being  condemned  in  costs 
should  the  capture  be  deemed  unjustifiable  {Boehm  v.  Bell^  8 
T.  R.  154).  The  former  was  the  ground  of  a  judgment  of  Lord 
Mansfield,  the  latter  of  the  judgments  of  Lord  Kenyon,  Mr. 
Justice  Grove,  and  Mr.  Justice  Lawrence.  These  judgments 
have  received  the  approval  of  Sir  Travers  Twiss,  to  whose  able 
work  on  the  Law  of  Nations  I  am  indebted  for  the  citations. 

^^  Declaration  of  War. 

"The  authorities  upon  International  Law  are  unanimous  in 
holding  that  war  puts  an  end  to  all  commercial  dealings  and 
communications  between  the  subjects  of  the  belligerent  powers, 
and  in  so  doing  makes  the  insurance  of  an  enem/s  property 
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illegal.  Some  writers  extend  this  illegality  to  insurances  effected 
during  a  voyage  which  did  not  at  its  commencement  expose  the 
vessel  to  capture  (see  p.  133,  Arnold  on  Insurance). 

''The  Declaration  of  Paris,  1856,  introduced  some  most 
important  improvements  in  the  Law  of  Nations.  Article  2 
declares  that  the  neutral  flag  covers  enemy's  goods  with  the 
exception  of  contraband  of  war.  Article  3  provides  that  neutral 
goods,  with  the  exception  of  contraband  of  war,  shall  not,  though 
under  an  enemy's  flag,  be  liable  to  capture. 

'*  No  less  an  authority  than  the  last  editor  of '  Amould  on 
Insurance,'  2nd  vol,  716,  is  of  opinion  that  it  would  still  con- 
travene the  war  policy  of  a  belligerent  state  to  protect  enemy's 
goods  from  ordinary  sea  risks,  and  that  insurance  on  enemy's 
property  against  any  perils  whatever  would  be  invalid  in  the 
courts  of  the  belligerent  We  venture  to  doubt  whether  an 
insurance  framed  in  accordance  with  Article  2  of  the  Declaration 
ought  not  to  be  upheld  in  the  courts  of  a  belligerent  who  is  or 
shall  be  a  party  to  the  Declaration  of  Paris." 

The  President  expressed,  on  behalf  of  the  Conference,  its 
thanks  to  Mr.  Griffith  for  his  valuable  and  interesting  paper. 

Vote  of  Thanks  to  the  President. 

Mr.  Gray  Hill  said  that  he  thought  the  Conference  ought  not 
to  separate  this  afternoon  without  tendering  its  thanks  to  Mr. 
Justice  Butt,  who  had  so  ably  occupied  the  Chair  both  this  after- 
noon and  at  the  opening  sitting.    He  moved — 

"  That  the  best  thanks  of  this  meeting  be  given  to  the  President, 
the  Hon.  Sir  Charles  P.  Butt,  for  his  able  inaugural 
address  and  for  his  kindness  in  presiding  this  afternoon." 

The  Hon.  Judge  Peabodv  seconded  the  resolution,  which  was 
carried  unanimously. 

The  Presdient  briefly  replied,  thanking  the  members  present 
for  their  vote,  and  expressing  his  pleasure  at  having  been  able 
to  take  part  in  the  proceedings  of  the  Conference. 
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ExecuHan  of  Foreign  Judgments, 

The  Hon,  General  Secretary  presented  a  Paper  received 
from  Professor  de  Rossi  (Leghorn),  who  was  prevented  from 
attending  the  Conference,  in  which,  after  expressing  his  regret  to 
be  unable  to  attend  the  Conference,  and  referring  to  his  work  on 
Foreign  Judgments,*  of  which  he  sent  a  copy  for  the  Association, 
he  proceeded  as  follows  : — 

''The  Italian  law  establishes  that  the  enforcement  of  foreign 
judgments  is  given  by  the  Court  of  Appeal  in  the  jurisdiction  of 
which  they  ought  to  be  put  into  execution,  as  the  result  of  an 
action  in  which  the  court  examines  : 

*'  ist  Whether  the  sentence  has  been  pronounced  by  a  com- 
petent judicial  authority  j 

"  2nd  Whether  the  parties  have  been  summoned  according  to 
law; 

"3rA  Whether  the  parties  have  been  legally  represented,  or 
were  legally  contumacious ; 

"  4th.  Whether  the  judgment  contains  dispositions  contrary  to 
public  order,  or  to  the  interior  public  law  of  the  kingdom. 

"  The  first  inquiry  then  that  the  Court  ought  to  make  before 
granting  the  enforcement  of  the  sentence  pronounced  by  a  foreign 
court  of  justice,  is  that  on  the  competence  of  the  magistrates  who 
pronounced  it 

"  But  by  which  law  and  criterion  must  they  judge  of  such  com- 
petence ?  Is  it  by  the  law  of  the  country  where  the  judgments 
was  declared,  or  by  that  of  the  land  in  which  the  exequatur  is 
requested  ? 

"The  Italian  Courts  have  all  pronounced  themselves  in  the 
same  manner  on  this  point,  declaring  that  to  decide  on  the  juris- 
diction or  competence  of  the  foreign  courts  of  justice,  one  must 
consider  the  law  of  legal  proceedings  existing  in  the  foreign  State 

*  "La  Esecuzione  delle  Sentenze  e  delli  Atti  delle  autorit^  straniere, 
secondo  il  cod  ice  di  procedura  Italiano."  Leghorn,  1876.  A  second  edition 
of  this  work  was  stated  to  be  in  the  Press. 
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where  the  judgment  was  pronounced  Besides,  this  decision  is 
consistent  with  the  rules  of  private  international  law,  sanctioned 
by  the  preliminary  heading  of  the  Civil  Code,  where  it  is  said 
(Art.  lo)  That  the  competence  and  forms  of  judgments  are 
regulated  by  the  laws  of  the  country  where  the  judgment  takes 
place. 

''  At  Turin,  the  Supreme  Court  of  Appeal,  by  its  judgment  on 
the  9th  of  December,  1S79,  laid  down  the  following  rules  of 
law: — 

**  *  The  choice  of  domicile,  made  by  an  Italian  in  France  for 
the  execution  of  a  contract  entered  into  there,  implies  the  renun- 
ciation of  his  right  of  applying  against  the  Frenchman,  with 
whom  he  contracted,  the  privilege  of  Art  14  of  the  French  Civil 
Code,  especially  if  the  choice  of  domicile  be  clearly  declared  as 
made  for  the  purpose  of  settling  the  jurisdiction.  Therefore  the 
Italian  who  has  made  such  an  election,  cannot  claim  to  cite  the 
Frenchman,  according  to  Art  105,  N.  3,  of  the  code  of  civil 
procedure,  before  the  judicial  authorities  of  Italy,  who,  in  this 
case,  are  absolutely  incompetent'  • 

**  This  able  and  interesting  declaration  of  the  Appeal  Court  of 
Turin  constitutes,  according  to  our  opinion,  a  severe  but  just 
condemnation  of  the  so-called  law  of  retorsion  with  regard  to 
international  judicial  relations.  It  is  true  that  such  reprisals, 
instead  of  diminishing,  only  increase  those  feelings  of  distrust, 
jealousy,  and  hostility  to  which  unfortunately  the  nations  are 
already  accustomed. 

"  The  disposition  of  Art  14  of  the  French  code  is  considered  by 
several  writers,  even  French  ones,  as  being  exorbitant,  excep- 
tional, and  partial  in  favour  of  French  citizens,  whom  it  tends  in 
nearly  all  cases  to  withdraw  from  the  jurisdiction  of  foreign 
tribunals. 

**  In  my  book  published  in  the  year  1876  on  foreign  judgments 
('  The  Execution  of  Foreign  Sentences  and  Judicial  Acts  accord- 
ing to  the  Italian  Code  of  Procedure,'  pp.  76  e/  seg.)^  I  observed 
that  the  jurisprudence  of  our  tribunals  had  taken  notice  of  this 
*  Ann.  di  Giurisp.  Ital.,  vol.  xiv.,  anno  1880,  parte  I.,  p.  17. 
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State  of  relations  or  terms  of  private  International  law  between 
the  two  nations,  and  by  its  judgments  had  tried :  ist  To  well 
determine  the  cases  which  can  be  put  into  execution  in  Italy  of 
French  sentences  pronounced  according  to  the  competence 
admitted  by  the  above-named  Art  14  of  the  Napoleonic  Code ; 
2nd  To  rest  on  the  principle  of  reciprocity  admitted  by  Art  105 
of  our  Code  of  Procedure,  in  order  to  obtain  in  favour  of  the 
Italian  tribunals  an  equal  extraordinary  competence  relative  to 
French  citizens. 

"  An  instance  of  interpretation  in  the  first  sense  we  find  in  a 
decision  of  the  Court  of  Appeal  at  Florence,  on  the  7  th  of  April, 
1870,  which  pronounced  that  in  order  to  declare  State  judgments  of 
the  French  tribunals,  preceded  by  a  simple  trial,  capable  of  execu- 
tion in  this  country,  one  must  examine  whether  the  tribunals  of 
France  have  proceeded  upon  that  ordinary  jurisdiction,  admitted  by 
science  and  recognized  by  all  civilized  nations,  which  bases  the 
obligation  on  the  fact  of  the  contract  having  taken  place  in  their 
territory,  or  whether  they  have  proceeded  upon  the  other  and 
extraordinary  jurisdiction  which  is  exceptional,  and  constitutes  an 
odious  privilege  of  the  French  subject  to  the  detriment  of  the 
Italian.  Whilst  it  is  just  and  right  that  in  the  first  case  the  French 
judgment  should  be  put  into  execution  in  Italy,  it  would  be  unjust 
in  the  other  case,  in  which  the  jurisdiction  of  the  French  tribunals 
has  acted  to  the  detriment  of  the  Italian  tribunals,  according  to  a 
disposition  of  law,  which  French  writers  themselves  call  harsh, 
exorbitant,  and  contrary  to  the  Law  of  Nations  (*  Ann.  of  Ital.  Jur. 
A.D.  1870,'  p.  98.  See  also  another  decision  of  the  same  Court 
at  Florence  on  the  i8th  of  March,  1868,  p.  680). 

"  This  system  adopted  by  the  Court  of  Florence,  which  seems 
to  us  very  rational,  does  not  proceed  upon  the  law  of  retorsion, 
which  whilst  it  excludes  the  exaggerated  pretensions  of  the  foreign 
law  would  lead  to  reprisals.  In  short,  it  recognises  that  com- 
petence ought  to  rest  on  one  of  the  three  rational  and  juridical 
fundamental  questions :  the  residence  of  the  defendant,  the  place 
where  the  contract  is  entered  into,  or  the  place  where  the  obliga- 
tion is  to  be  fulfilled.     If  one  or  other  of  these  bases  do  not 
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eidst,  the  foreign  magistrate  cannot  consider  himself  competent, 
not  even  if  the  whim  of  a  legislator  (as  in  Art  14  of  the  French 
Code)  have  the  pretension  to  oblige  the  citizens  of  other  States  to 
submit  to  the  jurisdiction  of  its  tribunals. 

"  Then  we  find  an  example  of  the  application  of  the  system  of 
reciprocity  in  the  decisions  of  the  Court  of  Appeal  at  Turin,  on 
the  19th  of  January,  1869  (*  Jurisprudence,'  Turin,  1869,  p.  305), 
and  we  see  it  carried  as  far  as  the  application  of  theyi/x  rctarsionis 
in  the  other  sentence  of  the  Court  of  Cassation  at  Turin,  August 
22nd,  1873  ('Monitor  of  the  Tribunals,'  Milan,  1873,  p.  919), 
by  which  this  supreme  Court  quashed  a  sentence  of  the  Court  of 
Appeal  of  Turin,  May  6th,  1871  (*  Jurisprudence  of  Turin,'  1871, 
p.  512),  by  which  and  by  the  other  of  March  31st,  187 1  (*  Juris- 
prudence of  Turin,'  187 1,  p.  338),  that  Court  had  deviated  from 
the  rules  which  it  had  established  in  its  former  ruling  above 
quoted 

'*  it  is  useful  here  to  examine  the  terms  or  conditions  of  this 
judgment  of  the  Supreme  Court,  so  as  to  be  able  to  compare  it 
with  the  one  which  we  are  now  examining.  The  Court  of  Appeal 
at  Turin  had  been  applied  to  to  grant  the  execution  of  a  French 
judgment  against  an  Italian  residing  there.  The  plaintiff  had 
concluded  a  contract  at  Vienne  (France)  with  a  Frenchman  for 
the  sale  of  goods  which  were  to  be  and  were  consigned  there ; 
also  the  payment  of  the  bill,  according  to  the  contract,  was  to  be 
made  at  Vienne.  On  such  terms,  observed  the  Court  of  Cassation 
of  Turin,  adhering  to  the  ordinary  rules  of  competence,  it  ojight 
to  have  been  recognised  that  the  tribunal  of  Vienne  had  been 
justly  applied  to  by  the  Frenchman,  neither  could  one  consider 
well  founded  the  defendant's  plea  to  the  action  for  execution, 
which  opposed  execution  on  the  ground  that  the  original  judgment 
ought  to  have  been  sought  from  the  Tribunal  of  Commerce  of 
Turin,  and  not  from  that  of  Vienne,  thus  violating  Art.  941  of  the 
Code  of  Civil  Procedure.  Yet,  added  the  Supreme  Court,  though 
this  plea  be  opposed  to  the  general  rules  of  competence,  we 
must  consider  the  contents  of  Art  14  of  the  French  Civil  Code, 
since  according  to  the  terms  of  this  Art  14,  the  Italian  who  has 
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made  a  contract  with  a  Frenchman  can  be  summoned  before  the 
Courts  of  France,  though  he  do  not  reside  there.  In  presence  of 
such  an  outrageous  disposition  it  is  clear  that  the  ordinary  rules 
of  competence  ought  to  give  way,  if  not  jure  reciprocitoHs^  at  least 
Jure  retorsionis^  so  that  the  Frenchman  may  be  treated  in  Italy 
as  the  Italian  is  treated  in  France.  This  point  fixed,  the  Court 
quashed  the  decision  of  the  Court  of  Appeal  of  Turin,  which  had 
admitted  the  competence  of  the  tribunal  of  Vienne  and  had 
granted  its  exequatur  to  the  French  sentence. 

"  Such  a  decision  appeared  rather  a  severe  warning  to  France  for 
the  pretensions  of  its  Code,  as  well  as  a  right  application  of  the 
rules  of  competence.  Some,  indeed,  said  it  was  against  the  national 
principles  of  law,  but  an  unavoidable  consequence  of  Art  14  of 
the  French  Code  (see  *  Journal  du  droit  international  priv^,  1874,' 
p.  177,  by  the  learned  jurist  Cesare  Norsa);  others  found  in  it  a 
reason  to  hope  that  such  a  disposition  (Art  14)  would  be  soon 
modified  by  the  legislator,  making  it  more  conformable  to  the 
recent  progress  of  International  legislation.  (See  my  book,  already 
cited,  Chap.  VL,  pp.  78,  79,  80.) 

"  By  the  recent  and  learned  judgment  that  we  are  now  examin- 
ing, the  Court  of  Cassation  of  Turin  has  again  put  into  practice 
those  rules  of  competence  which  it  had  also  recorded  in  its  much 
criticised  decision  of  1873,  and  referring  to  the  rational  principles 
of  the  law,  condemned  reprisals  as  being  contrary  to  the  progress 
of  the  law  of  nations. 

"  All  the  more  justly  the  Court  of  Cassation  of  Turin  repelled 
the  application  of  the/W  reiorsionis^  since  the  circumstances  of  the 
case  did  not  in  any  way  admit  its  application,  so  as  even  apparently 
to  make  it  equitable.  The  contract  to  which  the  dispute  referred 
had  been  entered  into  at  Marseilles,  and  moreover  the  parties  had 
taken  up  their  residence  at  Marseilles  for  the  execution  of  the 
contract  itself,  which  implies  that  the  payment  of  the  amount 
was  to  have  been  made  there.  Therefore,  also,  according  to  the 
Italian  law,  two  criteria  were  present  to  attribute  the  competence 
to  the  Court  of  Marseilles  :  it  was  the  place  of  the  contract  and 
of  the  payment  (Art.  90  and  92  *  Italian  Code  of  Civil  Law '). 
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It  appears  from  the  motifs  of  the  judgment  that  the  defenders 
of  the  Bingen  finn  maintained  that  the  choice  of  domidl  does 
not  compel,  but  only  enables,  the  plaintiff  to  sue  the  defendant 
before  the  tribunal  of  the  chosen  domicil  (Ait  95  *"  Code  of  Civil 
Law').  This,  however,  seems  to  us  a  wrong  interpretation.  It  is 
true  that  a  choice  is  in  question,  but  in  this  sense:  that  the 
plaintiff  may  choose  between  the  domicil  of  choice  and  the 
effective  or  real  domicU,  inasmuch  as  if  he  does  not  intend  to  sue 
the  defendant  at  the  domicil  of  choice  he  must  follow  the  ordinary 
rule,  and  m  the  case  of  a  personal  action,  he  ought  to  institute  it  in 
the  place  of  residence  of  the  debtor,  that  is  to  say  at  Marseilles. 
Thus  the  tribunal  of  Genoa  remained  still  incompetent  In  this 
case,  though,  it  must  be  observed,  that  the  choice  of  domicil  was 
not  made  solely  by  the  defendant,  but  by  both  parties,  for  the 
execution  of  the  respective  obligations.  Such  an  agreement  does 
not  meet  with  any  difficulties  from  dvil  law.*  And  what  obstacles 
from  International  Law  ?  None  that  we  know  of,  and  in  a  few 
words  this  is  the  reason.  Competence  by  reason  of  territory  was 
always  referred  to  the  arbitrament  of  the  contending  parties ;  so 
fax  is  this  true  that  if  objection  to  the  forum  is  not  taken  before 
any  other  proceeding  in  the  action  it  is  inadmissible,  and  the  judge 
can  exercise  jurisdiction  (Art  187  *  Code  of  Civil  Law ').  If  this 
happens  for  the  judicial  quasi-contract,  who  can  prevent  parties 
from  estab&shing,  by  agreement,  the  forum  in  which  shall  be  decided 
controversies  concerning  the  execution  of  an  ordinary  contract  ? 

''The  conventional  domicil  in  this  case  is  chosen  by  legal 
advice  before  the  action  has  begun,  instead  of  being  adopted  at 
the  moment  of  the  trial  before  the  magistrate;  there  is  no 
other  difference. 

'<  It  is  always  liberty  of  contract  that  predominates,  it  is  always 
the  agreement  of  the  contractors  concerning  a  vinculum  juris^ 
that  is  to  say,  the  mode  of  putting  the  contract  into  execution. 

*  In  all  the  important  questions  relating  to  domicil  consult  a  learned  treatise 
lately  published  in  England  by  Professor  Dicey,  bearing  the  title  of  *•  The 
Law  of  Domicil."  Counsellor  fiorsari  has  also  written  on  this  subject  a  work 
entitled  "  Commentario  al  Cod.  Civ.  Ital." 
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**  These  incontestable  principles  that  are  enforced  in  the  limits  of 
our  State  we  believe  are  also  applicable  to  International  relations, 
and  we  can  but  confirm  here  what  we  have  said  elsewhere,  that  is 
to  say,  that  the  Italian  Courts  have  no  need  of  dwelling  on  the 
want  of  territorial  jurisdiction,  when  it  is  not  put  forward  by  the 
contending  parties.  (See  my  book  already  cited,  p.  75.)  Which 
leads  to  the  conclusion  that  the  special  jurisdiction  fixed  by  the 
agreement  of  the  parties,  in  a  foreign  State,  ought  to  be  respected, 
and  its  denial  by  our  tribunals  is  erroneous. 

*^  Yet  the  aforesaid  sentence  of  the  Court  of  Cassation  of  Turin 
appears  to  us  conformable  to  the  logic  of  law  and  to  the  rules  on 
the  observation  of  contracts.  It  is  clear  that  the  Court  of  Genoa 
had  no  jurisdiction  in  the  case,  since  it  was  neither  supported  by 
the  Italian  Code  nor  the  French  one,  and  moreover  it  was  against 
the  law  of  the  contract 

In  conclusion,  we  shall  say  a  few  words  on  the  importance 
that  ought  to  be  given  in  Italy  to  Art  14  of  the  French  Code, 
and  on  its  effects.  The  first  part  of  this  ardcle  is  conformable 
to  correct  legal  principles  of  competence,  and  therefore  its 
application  ought  to  be  admitted  amongst  us  whenever  the 
forum  is  proposed  to  be  founded  on  these  bases,  or  the  execution 
in  Italy  of  a  French  judgment  based  on  this  exceptional  jurisdic- 
tion is  sought 

'*  The  second  part  of  the  article,  which  gives  a  right  to  the 
French  to  cite  in  their  domicil  any  foreigner,  and  therefore  an 
Italian,  solely  because  he  has  contracted  with  them,  without  there 
being  any  other  ground  of  competence,  either  as  the  forum  where 
the  contract  ought  to  be  judged,  or  as  the  domicil  of  the  defendant, 
or  as  the  forum  where  the  obligation  ought  to  be  carried  into 
execution,  has  for  effect  to  overthrow  the  proper  rules  of  juris- 
diction, and  consequently  cannot  be  recognized  by  our  tribunals. 
We  do  not  think,  though,  that  they  ought  to  reply  by  the  jus 
retorsionisy  which  means  opposing  outrageous  acts  by  another 
one.  No;  this  has  never  seemed  to  us  a  correct  principle. 
On  the  contrary  let  us  remember  that  the  Italian  Courts  and 
Tribunals  may  justly  disown  such  a  kind  of  competence,  appeal- 
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ing  to  the  Art  12  of  our  Civil  Code  (tit  preL),  in  which  it  is 
said  that  in  no  case  can  the  laws,  acts,  or  judgments  of  a  foreign 
country  be  recognized  in  opposition  to  Italian  laws  relating  in  any 
way  to  the  public  order.  Thus  it  will  be  avoided  that  an  Italian 
should,  without  any  legal  reason,  be  denied  his  natural  judges  1 
and  that,  contrary  to  the  principles  of  public  order,  he  should, 
through  the  whim  of  a  foreign  legislator,  submit  to  the  authority 
of  foreign  tribunals. 

"These  considerations  on  competence  that  I  have  expressed 
relating  to  the  Italian  law  are  equally  applicable,  I  believe,  to  the 
legislations  of  other  States. 

''And  now,  I  think,  it  might  be  agreeable  to  our  Conference  to 
hear  some  observations  on  the  execution  of  English  sentences  in 
Italy. 

''  A  person  wishes  to  execute  in  Italy  a  judgment  of  an  English 
Court,  and  therefore  brings  it  before  the  Italian  competent  Court, 
so  as  to  obtain  a  declaration  of  right  to  execution^  according  to 
Arts.  941  and  following  of  the  Italian  Code  of  Civil  Law. 

*'  The  defendant  against  whom  the  execution  of  the  judgment 
is  sought  opposes  the  claim  of  the  plaintiff,  declaring  that  the 
English  sentence  is  not  legal,  and  therefore  is  not  executable, 
because  the  summons  served  in  Italy  on  the  defendant,  here 
resident,  preliminary  to  the  judgment  on  the  merit  in  the  English 
Court  was  not  preceded  by  the  permission  of  the  Public  Ministry. 
The  defendant's  plea  is  founded  on  Art  947  of  the  Italian  Code 
of  Civil  Law,  which  declares  that :  '  In  case  of  a  summons  to 
appear  before  foreign  authorities,  or  of  simple  notification  of 
decisions  in  a  foreign  country,  permission  is  given  by  the  Public 
Ministry  to  the  Court  or  Tribunal  in  whose  jurisdiction  the  notifi- 
cation ought  to  be  executed.'  According  to  this  disposition,  if 
the  interested  party  wishes  to  have  his  summons  executed  by 
means  of  an  usher,  he  must  present  the  act  to  the  Public  Ministry 
oi  the  place,  together  with  a  petition  to  obtain  the  above-named 
permission,  and  the  delegation  of  an  usher  to  execute  the  notifica- 
tions.    (See  my  work  already  cited.) 

'*  This  method  was  not  pursued  in  the  case  about  to  be  con- 
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sidered,  but  the  plaintiff  adopted  the  following  form  allowed  by 
the  English  law.  A  person  residing  in  Italy  in  the  place  where 
the  summons  was  to  be  served  had  himself  served  the  summons 
on  the  defendant  The  action  was  proceeded  with,  because  the 
defendant  appeared  before  the  English  Court,  and  stated  his 
defence;  but  the  judgment  having  been  unfavourable  to  him, 
when  the  plaintiff  desired  to  profit  by  the  judgment,  as  he  had  a 
right  to  do,  by  putting  it  into  execution  in  Italy,  the  summons 
was  held  to  be  invalid,  and  consequently  the  judgment  was  held 
to  be  of  no  force. 

"  With  regard  to  such  a  defence  against  a  suit  for  the  execution 
of  a  foreign  judgment,  I  do  not  hesitate  to  declare  that  it  abso- 
lutely lacks  legal  foundation,  and  that  the  English  judgment  should 
be  supplied  with  the  exequatur,  when  the  Italian  judges  have 
recognized  that  the  aforesaid  sentence  corresponds  to  the  desired 
requisites  of  Art  941  of  the  Italian  Code  of  Procedure. 

"  I  shall  briefly  explain  the  motives  of  my  opinion. 

"  The  argument  for  the  invalidity  of  the  summons  and  against 
the  execution  of  the  sentence  rests  on  the  two  following  points  : 
I.  On  Art  941  N.  2  of  the  Italian  Code  of  Civil  Procedure,  which 
enacts  that  the  Court  in  pronouncing  judgment  must  examine 
whether  the  foreign  sentence  be  pronounced  legally,  and  whether 
the  parties  have  been  regularly  summoned.  2.  On  the  Art  947 
of  the  same  Code,  which  lays  it  down  that  the  Public  Ministry 
gives  permission  to  the  competent  Italian  Court  to  execute  sum- 
monses and  notifications  coming  from  foreign  countries. 

''  This  so  far  established,  the  maintainers  of  the  invalidity  say 
that  as  in  this  case  the  summons  and  notification  were  made 
without  the  permission  of  the  Public  Ministry,  the  judgment  and 
the  sentence  that  followed  them  are  inefiicacious  and  cannot  be 
put  into  execution  in  Italy. 

^'  Yet  the  interpretation  thus  put  upon  the  two  articles  above 
referred  to  appears  to  us  quite  erroneous,  because  it  is  contrary 
to  the  general  principles  of  the  law  of  actions  and  to  the  reason 
of  the  special  law  which  is  in  question. 

"  It  is  a  general  principle  concerning  judicial  proceedings,  now 


(     "7     ) 

admitted  in  all  countries,  that  the  competence  and  the  form  of 
the  proceedings  are  ruled  by  the  law  of  the  place  where  the  judg- 
ment takes  place ;  this  rule  of  i^ocedure,  recognized  by  the  modem 
science  of  the  Law  of  Nations,  has  for  us  precise  and  authoritative 
sanction  in  Art  lo,  preliminary  title,  of  the  Italian  Civil  Code. 

**  Hence  Italian  jurisprudence,  in  interpreting  this  article  of 
law,  has  repeatedly  decided  that,  as  much  to  judge  whether  the 
foreign  judgment  has  been  pronounced  by  the  competent  tribunal, 
as  to  consider  the  regularity  of  the  action  carried  on  before  this 
competent  tribunal,  one  must  consider  the  law  in  force  in  the 
territoiy  in  which  the  judgment  was  pronounced. 

'^  It  is  also  noteworthy  that  the  special  question  which  we  are 
considering,  concerning  the  validity  of  the  summons  and  the 
criterion  by  which  our  Court  ought  to  judge  it,  has  been  examined 
and  explained  most  ably  by  the  Court  of  Cassation  of  Naples, 
April  36,  1869.  This  Supreme  Court  decided  that :  '  The  foreign 
judgment  is  not  capable  of  execution  when  he  who  claims  the 
right  to  its  execution  does  not  show  that  the  defendant  was  sum- 
moned according  to  the  forms  established  by  the  law  of  the  land 
where  the  judgment  was  delivered.' 

**  Therefore  we  have  proved  that  the  rules  of  law,  the  disposi- 
tions of  positive  law,  and  the  decisions  of  the  Courts,  agree  in 
maintaining  that  the  introductory  summons  of  a  foreign  judgment 
oag^t  to  be  considered  with  regard  to  the  criteria  of  the  foreign 
law,  or  the  law  of  the  State  in  which  the  sunmions  originated 
the  action. 

**  And  in  fact  this  maxim  of  private  international  law  is  but  a 
logical  and  juridical  consequence  of  the  fundamental  rule  generally 
received  and  sanctioned  by  all  laws  of  procedure,  according  to 
which  the  writ  or  Ubel  of  summons  forms  an  integral  part  and  is 
even  an  essential  portion  of  the  judgments  themselves,  which  refer, 
and  ought  to  adapt  themselves,  as  much  for  the  form  as  for  the 
substance,  to  the  rules  that  govern  the  judgment  itself. 

"  From  what  precedes,  it  necessarily  follows  that,  if  the  English 
law  of  procedure  requires  the  sunmions  to  be  made  by  a  man- 
datory of  the  plaintiff,  whether  for  the  language  or  for  the  intrinsic 
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and  substantial  form  of  the  summons,  and  dictates  certain  pre- 
scriptions for  the  defect  of  which  the  English  Court  denies  its 
jurisdiction,  it  is  beyond  question  that  by  the  formal  and  sub- 
stantial efficacity  of  the  summons  the  tribunals  will  have  to  judge, 
referring  to  the  rules  of  English  law,  and  declare  the  judgment 
valid  or  not  according  as  those  rules  were  or  were  not  observed 

''  This  brings  us  to  our  special  point  concerning  the  defect  of 
authorization  of  the  Public  Ministry. 

"  The  rules  that  we  have  referred  to  make  it  easy  for  us  to  show 
that  the  authorization,  in  this  case,  was  not  necessary,  and  that 
its  defect  or  absence  could  not,  in  the  circumstances  above  men- 
tioned, involve  the  invalidity  of  the  proceeding. 

"The  ratio  legis  of  Art.  947,  that  treats  of  *the  established 
formality,  seems  to  be  the  following :  The  ushers  are  called  upon 
to  execute  the  summons  and  other  acts  entrusted  to  them  by  the 
laws  of  the  State,  which  relate  to  the  jurisdiction  of  the  tribunals 
on  which  they  depend. 

"When,  on  the  contrary,  they  are  requested  to  summon  a 
person  residing  in  Italy  to  come  before  a  foreign  tribunal,  the 
Italian  legislator  has  ordered  the  intervention  of  the  Public 
Ministry  of  the  place  for  two  reasons :  ist,  to  ensure  that  a  public 
official,  which  the  usher  is,  should  not  take  part  in  an  action  that 
might  possibly  be  contrary  to  the  principles  of  our  public  law ; 
2nd,  to  confer  the  authority  which  would  otherwise  be  wanting  to 
the  Italian  usher  to  summon  a  party  before  a  foreign  Court 

"  Evidently,  in  this  way,  the  legislature  intended  first  of  all 
clearly  to  define  the  powers  and  competence  of  Italian  public 
officials.  It  could  not  be  permitted  that  an  Italian  usher  should 
be  required  by  any  private  individual  to  serve  a  summons  to 
appear  before  a  foreign  authority,  when  he  has  received  by  law 
the  exclusive  charge  to  serve  summonses  for  the  Courts  of  the 
kingdom.  Secondly,  it  wished  to  prevent  the  intervention  of  an 
usher  from  giving  the  seal  of  the  Italian  authority,  or  at  least  from 
giving  its  countenance,  even  passive,  to  the  contents  of  a  docu- 
ment which  might  be  against  the  fundamental  principles  of  our 
public  law.     I  shall  better  explain  my  meaning  by  an  example. 
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"  Let  us  imagine  that  a  married  couple,  Italian  citizens,  go  to 
fix  their  residence  or  domicil  at  London ;  there,  quarrels  arise 
between  them,  in  consequence  of  which  separation  takes  place, 
and  the  wife  returns  to  Italy  to  her  former  domicil  at  Florence. 
The  husband,  with  the  intention  of  dissolving  the  matrimonial 
tie,  taking  advantage  of  the  English  laws,  which  admit  divorce,* 
sends  a  summons  to  his  wife  at  Florence,  summoning  her  before 
the  Divorce  Court  in  London  to  have  her  marriage  dissolved 
A  person  entrusted  at  Florence  by  the  husband  requests  an  usher 
of  that  tribunal  to  notify  the  summons  to  the  wife.  It  is  clear 
that  if  the  usher  should  proceed  in  these  circumstances  to  summon 
the  wife,  he  would  grant  the  help  of  the  Italian  authority  to  an 
act  that  is  condemned  by  a  law  of  ours,  prohibitive  and  of  public 
order,  which  forbids  divorce.  Hence  the  reason  why  the  usher 
cannot  serve  the  summons  if  the  Public  Ministry  on  which  he 
depends  have  not  examined  the  contents  and  permitted  the 
notification.  It  is  certain  that  in  this  case  the  Public  Ministry 
would  deny  the  permission. 

''  But  it  is  quite  different  when  the  summons  is  made  without 
requesting  at  all  the  intervention  of  the  usher. 

"  The  solicitor  of  the  party  residing  in  England  presents  himself 
at  Florence  to  the  defendant,  shows  him  his  writ  of  summons, 
written  according  to  the  English  forms,  and  delivers  him  a  notice 
to  appear  (fpr  instance)  before  the  High  Court  of  Justice,  Chan- 
cery Division,  on  a  question  of  inheritance.  The  defendant  accepts 
the  summons,  appears,  and  defends  his  rights  before  the  English 
magistrate.  Afterwards,  when  it  is  desired  to  execute  at  Florence 
the  judgment  of  the  Court  of  Chancery,  will  it  be  said  that  the 
writ  of  summons  is  invalid  because  there  was  not  the  permission 
of  the  Public  Ministry  ?  Can  any  one  maintain  on  this  ground, 
on  the  application  for  exequatur,  that  the  execution  of  the  foreign 
judgment  is  not  to  be  granted  ? 

"The  negative  answer  appears  to  us  the  only  one  just  and 
coherent  to  the  principles  of  our  legislation. 

♦  Only  on  proof  of  adultery,  not  simply  becaa5e  of  "quarrels  and 
separation.*' — fftm.  Gen.  Sec. 
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"  In  fact,  by  consigning  the  summons  in  the  due  form  and  by 
the  means  above  named,  none  of  the  fundamental  rules  of  our 
public  law  will  have  been  violated,  (a)  Though  there  have  been 
no  usher,  there  has  certainly  not  been  given  to  an  Italian  authority 
a  different  sphere  of  action  than  that  which  is  established  for  it 
by  the  laws  of  the  State.  And  this  may  be  said  with  regard  to 
the  form  and  mode  of  notification,  the  formalities  of  the  writ  of 
summons.  (H)  Then,  as  regards  the  contents  of  <he  summons,  its 
.essential  element,  the  usher  and  the  Public  Ministry  having 
Remained  strangers  to  the  service,  it  cannot  be  said  that  by  this 
summons  the  laws  on  judicial  procedure  have  suffered  violation, 
neither  have  any  other  that  concern  the  public  law  or  the  public 
order  of  the  State.  This  form,  adopted  or  admitted  by  the  Eng- 
lish law,  was  quite  private  between  the  parties,  and  whilst  it  effects 
the  object  of  the  citation,  it  cannot  give  rise  to  obstacles  on  the 
side  of  the  Italian  authority. 

*^  We  emphasize  this  all  the  more,  reflecting  that  the  predominant 
motive  in  all  dispositions  concerning  the  execution  of  foreign 
judgments  in  the  kingdom,  consists  in  the  fact  that  the  examina- 
tion by  the  authority  of  the  State  is  necessary,  whenever  it  is 
desired  to  give  effect  to  the  judgments  themselves,  so  that  the 
help  of  some  officer  of  the  national  authority  becomes  requisite. 
Now  since  in  this  case  the  summons  came  from  one  private  person 
to  another,  the  avithorization  of  the  Public  Ministry  would  be  out 
of  question. 

*'  I  add  another  consideration.  It  is  admitted  by  all  legislations, 
and  also  by  our  Code,  that  the  parties  can  appear  voluntarily  in 
an  action  without  summons.*  Therefore  an  agreement,  a  letter 
exchanged  between  the  contending  parties,  intended  to  avoid  the 
difficulties  and  expenses  of  a  sunmions  from  one  State  to  another, 
might  have  given  a  very  simple  and  quite  private  form  to  the 
institution  of  the  action. 

*  This  is  hardly  correct  as  to  English  law.  The  writ  of  summons,  by 
which  every  action  is  begun,  most  be  served  on  all  parties  to  the  action,  or 
upon  some  solicitor  whom  they  have  authorised  to  accept  service  on  their 
behalf.— ^11.  Gem.  &c. 
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**  And  will  it  be  said  in  such  a  case  that  the  definitive  jadgment 
of  the  foreign  tribunal  cannot  be  declared  executory  became  a 
person  residing  m  Italy  being  cited  before  foreign  judges,  the 
summons  was  invalid  and  befficacions  by  de&ult  of  authorisation 
from  the  Public  Ministry  ?  I  cannot  believe  that  such  an  absurd 
idea  would  come  to  anybody's  mind 

*'  It  is  not  a  case  of  invalidity  for  reasons  of  public  order,  so 
much  so  that  Art  947  does  not  declare  that  the  permission  must 
be  given  under  penalty  of  incurring  invalidity.  This  being  ob- 
served, it  must  be  remembered  that  Art  56  of  our  Code  of 
Procedure  establishes  that  the  invalidity  of  a  writ  of  summons  or 
other  act  of  procedure  cannot  be  pronounced  unless  the  invalidity 
be  declared  by  law. 

'*  Reasons  based  on  domestic  public  law  and  public  order, 
referred  to  in  paragraph  4  of  Art  941,  will  always  have  to  claim 
the  attention  of  the  Italian  Court  when  it  is  called  upon  in  the 
action  for  exequatur  to  examine  the  contents  of  the  foreign  judg- 
ment, and  to  render  it  executory. 

**  But  we  can  assert  with  confidence  that  if  the  summons  is 
made  in  the  form  admitted  by  the  Englbh  law,  without  intervention 
of  the  Italian  authority,  or  of  the  Public  Ministry,  it  ought  to  be 
considered  and  declared  valid  and  efficacious  for  the  purpose  of 
obtaining  execution  in  Italy. 

**  These  short  considerations  being  examined  concerning  the 
questions  that  may  arise  before  the  Italian  Courts  on  the  execution 
of  foreign  judgments,  it  is  easy  to  understand  of  what  great 
importance  it  would  be  if  treaties  were  concluded  between  civilized 
nations  to  estaUish  uniform  fundamental  rules  on  this  subject 

^*The  resolutions  adopted  upon  this  subject  by  our  Association 
at  the  Conference  held  at  Milan,  in  September  1883,  which  are 
contained  at  page  129  of  the  Report  of  that  Conference,  seem  to 
me  a  great  step  on  the  path  in  which  we  are  thrust  by  the 
exigencies  of  civilization,  and  by  those  international  transactions 
which  are  daily  becoming  more  frequent  and  extensive.  There- 
fore I  take  the  liberty  of  urging  that  at  the  Conference  now  held 
at  London  our  Association,  by  reaffinping  those  resolutions,  should 
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obtain  the  protection  of  the  Government  of  Her  Majesty  the 
Queen;  and  I  am  sure  that  the  Government  of  His  Majesty 
the  King  of  Italy  would  immediately  encourage  such  a  motion, 
because  it  would  answer  to  the  principles  of  the  Law  of  Nations 
that  are  written  in  our  Civil  Code  and  Code  of  Procedure,  and 
which  we  should  see  with  great  satisfaction  introduced  in  con- 
ventions or  treaties  with  other  civihzed  nations.'' 

The  Conference  then  adjourned. 


Friday  Morning,  July  29. 

The  Conference  met  at  11  a.m.  under  the  presidency  of  Dr. 
Friedrich  Sieveking,  President  of  the  Hanseatic  Court  of 
Appeal,  Hamburg. 

The  Minutes  of  the  previous  day  were  read,  confirmed,  and 
signed  by  the  Chairman. 

The  Obligation  of  Treaties  in  Relation  to  the  Coneert  of  Nations. 

Mr.  Richard  M.  Pankhurst,  LL.D.  (London),  read  the 
following  paper : — 

''To  give  weight  and  force  to  the  obligation  of  treaties  is 
admittedly  an  object  of  supreme  importance  in  international 
relations.  It  deeply  concerns  the  peace  of  the  world  Treaties 
are  in  the  present  age  in  the  international  system  what  legislation 
has  become  in  national  or  municipal  law.  In  national  or  municipal 
law,  the  growth  and  development  of  law  through  custom  and  case 
law  are  over-ridden,  and  in  practical  effect  superseded  by  the 
direct  action  of  legislation.  Activity  of  legislation  is  the 
characteristic  of  modem  Hfe  in  relation  to  the  law.  In  like 
manner  the  movement  in  international  life,  in  former  tiroes 
principally  effected  through  habits  and  usages,  in  these  days 
mainly  operates  through  treaties.  Treaties  are,  in  fact,  a  kind^of 
international  legislation.  By  legislation  the  municipal  law,  the 
legal  system  of  a  nation,  in  amendment  and  extension  is,  in  the 
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main,  made  to  depend  directly  on  the  action  of  the  sovereign 
power,  working  through  appropriate  agency. 

"  The  legal  system  can  in  this  way  be  comprehensively  dealt 
with  and  adjusted :  so,  too,  in  the  international  system,  treaties 
established  under  the  immediate  authority  and  direct  intervention 
of  the  representatives  of  the  sovereignties  of  the  several  nations, 
can  be  framed  upon  definite  policy  and  plan,  and  adapted  to  the 
changing  condition  of  a  progressive  civilization.  True  it  is,  that 
in  a  nation  the  coercive  power  residing  in  the  sovereign  authority 
can  give  to  the  commands  issuing  from  the  sovereign  authority 
the  precise  and  vital  quality  of  positive  law.  International  regu- 
lations, treaties,  and  usages,  being  prescribed  by  no  common 
sovereign  power,  remain  in  the  stage  of  positive  morality.  In  a 
nation  sovereign  power  resides  in  a  determinate  superior  or  body ; 
to  this  power  the  nation  is  in  habitual  obedience.  From  this 
sovereign  power  issue  the  organs  or  instruments,  by  which  are 
performed  the  functions  of  legislation  and  judicial  action.  The 
commands  of  the  sovereign  of  an  independent  political  society  are 
enforced  by  the  power  of  that  society,  the  power  being  applied,  in 
last  resort,  in  the  shape  of  physical  compubion  through  agencies 
set  up  by  the  sovereign*  Therefore,  in  a  nation  a  law  is  a  com- 
mand of  the  sovereignty  addressed  to  the  subjects  of  that  sove- 
reignty, being  the  individuab  comprising  the  nation,  directing 
them  to  do  or  forbear  in  respect  of  defined  classes  of  acts,  on 
penalty  of  suffering  prescribed  evils  in  case  of  non-compliance. 
In  a  law  thus  defined,  we  have  the  command,  the  duty  or  obliga- 
tion, the  sanction,  or  evil  to  be  suffered  if  the  command  be 
disobeyed 

'*  On  the  basis  of  these  elements,  the  actual  efficacy  of  law  as  a 
compulsive  system  rests,  for  by  commands  duties  are  created,  and 
through  duties  arise  rights,  which  in  turn  are  enforced  by  sanctions. 
If  a  legal  duty  is  violated  by  the  infringement  of  a  legal  right, 
then  the  power  of  the  nation,  concentrated  in  the  sovereignty, 
and  oiganized  under  prescribed  procedure,  applies  the  sanction  in 
last  resort  of  physical  compulsion  by  bodily  punishment  There- 
fore, in  the  case  of  a  contract  between  the  subjects  of  a  nation, 
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the  right  vested  in  the  one  to  exact  the  duty  imposed  on  the 
other  is  secured  by  the  collective  power  of  the  nation  acting 
through  procedure  established  and  applied  by  the  sovereign  power 
of  the  nation.  Here  it  is  plain  that  the  pexformance  of  the 
obligati(Hi  under  the  contract  is  amply  secured  by  the  sanction  of 
a  power  sovereign  in  the  nation* 

''In  international  relations,  where  there  is  no  determinate 
common  superior,  there  is,  of  course,  nothing  that  answers 
directly  to  the  sovereign  power  of  a  nation,  and  consequently 
there  can  be  nothing  answering  directly  to  the  sanction  by  which 
the  laws  of  a  nation  are  enforced  The  independence  and  virtual 
equality  of  nations  itUer  se  makes  this  in  practice  impossible. 

"The  practical  sanctions  of  treaties  have  historically  been 
arbitration,  mediation,  war.  Now,  the  problem  of  international 
relations  is  to  find  a  definite  basis  on  which  the  obligation  on  the 
part  of  a  nation  to  observe  a  treaty  may  be  approximated  to  the 
obligation  under  which,  between  members  of  the  same  nation,  a 
contract  is  observed  Therefore  the  point  is  to  create  rights  and 
duties  between  nations  as  &r  as  possible  like,  or  at  least  closely 
analogous  to,  the  rights  and  duties  created  by  law  between 
members  of  the  same  nation.  This  great  object  has  long  been 
sought,  and  in  many  wajrs. 

"  In  order  to  lay  a  firm  fi>undation  for  the  inquiry,  and  solve  on 
principle  the  question  of  the  obligation  of  treaties,  it  is  necessaiy 
to  trace  to  its  root  the  source  of  obligation  itself.  What  is  the 
origin  of  obligation  as  a  fact  in  human  experience  ?  Obligation, 
in  essential  source  and  rudiment,  is  a  creature  of  external  authority. 
Obligation  emerges  where  there  is  power  to  inflict  pain  or  to 
punish,  and  the  fact  or  fear  of  the  pain  or  the  punishment  From 
the  £u:t  or  fear  of  punishment  on  the  part  of  a  competent 
authority  arise  dread  of  punishment,  avoidance,  and  even 
abhorrence  of  the  acts  prohibited,  and  awe  of  the  authcmty 
armed  with  the  power  to  punish.  Hence  springs  up  the  sentiment 
of  obligation.  In  the  case  of  a  contract  between  members  of  the 
same  nation,  the  sense  of  obligation  under  which  the  contract  is 
performed  is  derived,  in  last  resort,  from  the  compulsion  in  fact 
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or  fear  of  the  law,  wUch  in  ultimate  analysis  if  the  physical  force 
of  the  nation  applied  by  public  authority  in  prescribed  manner. 
The  positive  law  of  the  land  gives  to  the  contract  its  q)eciiically 
enfordbk  character,  because  of  the  existence  of  a  supreme  power 
competent  and  ready  to  punish.  In  strict  technical  language, 
duty  is  liability  to  evil  on  non-compliance  with  the  law's  command, 
which  conditional  evil  is  the  sanction  of  the  duty,  for  the  sanction 
induces  compliance  by  operating  on  the  will 

"Now  a  treaty  is  a  sortof  contract  between  two  or  more  nations. 
There  is  the  expression  of  intention  to  do  or  forbear,  there  is  the 
expectation  of  the  lulfilment  of  that  expressed  intention.  The 
promise  proffered  is  accepted.  Hence,  in  a  treaty,  the  nations 
parties  to  it  make  by  their  representatives  solemn,  formal  declara- 
tion of  their  intention  to  do  or  finrbear  in  respect  of  stipulated 
subject-matter.  There  are,  thus,  in  the  treaty,  mutual  promises 
proffered  and  accepted,  but  the  obligation  to  perform  these 
prtnnises  has  no  sanction  like  that  of  a  contract  between  members 
of  the  same  nation ;  for  there  is  not,  as  in  a  nation,  a  determinate 
authority,  a  common  superior  with  power  and  procedure  to  punish. 
Therefore,  the  obligation  that  in  the  nation  is  enforced  by 
municipal  law  can,  in  final  result,  in  the  case  of  a  treaty  between 
nations,  only  be  put  into  practical  execution  by  means  of  arbitra* 
tion,  mediation,  or  war. 

*'  Is  it,  then,  not  possible  to  create  in  regard  of  international 
contracts  or  promises,  a  deeper,  a  more  constant  and  effective 
sense  of  obligation  by  means  of  some  external  authority  organised 
to  apply  some  more  or  less  definite  kind  of  sanction  or  penalty  ? 
If  this  can  be  done,  the  question  of  the  obligation  of  treaties  will, 
in  point  of  principle,  be  put  in  course  of  solution. 

"  The  authority  here  proposed  to  be  put  forward  is  the  concert 
of  nations.  The  present  actual  &ctors  of  international  relations 
axe  customs,  sentiments,  treaties.  Of  these,  treaties  are  now 
the  most  important  and  imperative.  The  aim  is  to  call  in  the 
concert  of  nations  on  system  in  the  making  and  performing  of 
treaties,  and  so,  under  the  authority  created  by  the  concert  of 
nati<ms,  to  annex  to  these  treaties  a  sanction /r£?  tanto. 
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*'  In  historic  fsLCt  a  concert  of  nations  exists.  For  long  the 
civilized  nations  have  exercised  authority  in  international  relations 
in  the  character  of  a  quasi  organized  collective  power.  The  ideas 
and  interests  which  that  concert  of  nations  has  served  have 
varied,  but  the  service  itself  has  continued,  and  continues  in 
constantly  increasing  measure.  The  increase  of  intercourse,  the 
community  of  interest,  the  common  participation  in  what  relates 
to  industry,  commerce,  and  credit,  the  wide  interchange  on  the 
great  scale  of  the  commodities  and  convenience  of  individual  and 
collective  life,  draw  nations  into  ever  closer  relations,  and  create 
amongst  them  a  deep  and  operative  consensus.  Hence  arises 
among  these  nations  a  collective  authority  of  the  greatest  value  in 
relation  to  the  obligation  of  treaties.  The  point  is  to  determine 
hoWy  in  regard  of  treaty  obligations,  the  concert  of  nations  can  be 
made  to  operate  as  a  sort  of  external  authority  to  the  extent  of 
giving  to  the  treaties  an  effective  sanction,  analogous  to  the 
sanction  annexed  to  a  contract  between  two  members  of  the  same 
nation. 

"  The  international  situation  of  a  nation  concerns,  on  the  one 
hand,  the  relation  of  the  nation  through  its  government  with 
the  governments  of  other  nations,  or  with  subjects  of  those  nations; 
and  on  the  other  hand,  the  relation  of  its  subjects  with  the 
governments  of  other  nations,  or  with  subjects  of  those  nations. 
The  operation  of  the  concert  of  nations  is  important  in  all  these 
relations.  Abundant  historic  illustrations  at  once  suggest  them- 
selves. The  alliance  of  the  five  great  European  Powers  in  the 
early  part  of  the  century  was  constituted  to  be  a  kind  of  external 
authority  over  the  international  affairs  of  Europe,  and,  as  incident 
to  this  authority,  the  right  was  claimed  to  intervene  in  certain 
respects  in  the  internal  afiairs  of  the  nations  forming  the  European 
system.  Now,  however  objectionable  the  principle  on  which  this 
alliance  was  formed,  however  despotic  and  dangerous  to  liberty, 
both  on  the  international  side  and  in  respect  of  internal  interven- 
tion, its  action  was,  yet  the  idea — an  idea  of  long  descent — of  an 
aUiance  of  the  Powers  for  superintending  the  international  relations 
of  civilized  nations  is  a  precious  product  of  historic  experience. 
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"  The  Treaty  of  Paris,  and  the  Declaration  of  Paris  of  1856, 
are  cases  of  the  action  of  the  Powers  in  concert  in  such  a  way  as 
to  form  a  substantial  external  au^ority,  giving  to  their  compacts 
and  decisions  a  weight  and  efficacy  capable  of  indefinite  extensioa 
The  consensus  of  so  many  Powers  gave  to  their  treaties  and 
declarations  the  elements  of  a  sanction  fitted  to  operate  in  creating 
a  solid  working  sense  of  obligation,  decisively  tending  to  secure, 
even  under  strain,  the  performance  of  the  stipulations  involved 
The  part  of  the  Paris  Declaration  of  1856  that  relates  to  the 
abolition  of  privateering  is,  of  course,  in  its  operation  connected 
with  the  question  of  the  exemption  from  capture  during  war  of 
private  property  at  sea.  Here  the  infirmity  of  the  Declaration  as 
a  source  of  authority  in  this  respect  arises  from  the  refusal  of 
America  to  accept  the  abolition  of  the  one  without  the  exemption 
of  the  other.  This  circumstance,  however,  supports  the  general 
argument,  for  it  demonstrates  that  the  practical  limit  of  efficacy  in 
the  concert  of  nations  is  the  extent  of  the  concert  itsel£  Again, 
when  in  1870  Russia  threw  off  the  obligation  of  the  Treaty  of 
Paris  of  1856  relative  to  the  Black  Sea,  the  plenipotentiaries  of 
the  Powers  concerned  in  conference  declared  *  That  no  power 
can  liberate  itself  from  the  engagements  of  a  treaty,  nor  modify 
the  stipulations  thereof,  unless  with  the  consent  of  the  contracting 
Powers,  by  means  of  an  amicable  arrangement' 

"  Now,  barren  as  seems  this  act  on  the  part  of  the  plenipoten- 
tiaries of  the  Powers,  it  contains  the  germ,  and  indicates  the  mode, 
under  which  a  large  and  effective  system  may  arise,  important  to  the 
peace  of  the  world,  and  at  the  same  time  consistent  with  the  inde- 
pendence and  equality  of  nations.  It  indicates  a  new  departure 
in  international  relations.  In  principle  it  imports  that  a  treaty  is 
henceforth  to  be  deemed  to  be  sufficiently  binding  by  being  rested 
upon  mutual  engagement  to  perform  its  obligations.  The  under- 
lying implication  is  that  the  concert  of  the  contracting  parties 
constitutes  a  sanction  substantially  effective  for  securing  its  due 
execution.  This  method  of  procedure  marks  a  definite  stage  of 
advance.  Several  remarkable  historic  illustrations  of  this  develop- 
ment of  the  principle  of  obligation  by  declaration  have  recently 
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arisen.  In  these  instances  a  mere  treaty  engagement  in  respect 
of  neutrality  is  deemed  a  sufficient  security  for  due  observance. 
In  past  times,  to  such  engageme|it  was  added  an  express  guaranty 
of  neutrality..  Sir  Travers  Twiss  has  just  pointed  out  one  or  two 
striking  cases  of  the  more  recent  mode  of  action.  In  especial  he 
cites  the  General  Act  of  the  West  African  Conference  signed  at 
Berlin  on  the  26th  of  February,  1885,  by  which  the  Signatory 
Powers  bind  themselves  to  respect  the  neutrality  of  the  territories 
in  the  conventional  basin  of  the  Congo.  What  is  wanted  is  a 
sanction  to  treaties  by  annexing  a  sanction  to  the  obligation  to 
perform  them.  To  attain  this  object /n;  tanto  in  a  distinct  and 
substantive  form  there  exists  a  certain  historic  power,  the  concert 
of  nations.  It  is  necessaiy  therefore  to  organize  this  power,  and 
give  it  systematic  operation. 

'*  The  Powers  in  international  relations  speak  by  their  Govern- 
ments, and  these  Governments  in  the  main  are  both  &r  mOre 
active,  and  stand  in  much  nearer  relation  to  the  interests  and 
wishes  of  the  nations  that  they  represent,  than  at  any  other  period 
of  the  world's  history.  At  the  same  time  the  need  for  international 
concord  and  co-operation  mightily  increases  year  by  year. 

^'  The  Powers  acting  in  concert  can  organize  great  departments 
of  international  relations,  and  by  organizing  them  under  express 
enunciation  and  publication  of  the  existing  state  of  those  relations 
can  take  up  a  high  position  of  authority  in  securing  the  performance 
of  the  consequent  obligations,  by  annexing  to  them  in  virtue  of 
such  authority  a  sanction  of  growing  weight  and  constantly 
increasing  efficacy. 

«  Working  in  this  direction  gives  promise  of  the  greatest  result 
with  the  least  change  in  the  existing  state  of  things,  for  it  would  in 
effect  be  collective  action  on  system,  where  now  there  is  action 
in  fact,  but  only  occasionally  and  merely  on  immediate  emergency. 

''  The  concert  of  the  Powers  would  in  its  action  stand  in  more 
direct  relation  with  the  existing  situation  than  either  a  system  of 
arbitration,  which  has  still  to  be  created,  or  than  an  '  International 
Tribunal,'  the  creation  of  which  is  still  further  removed  from  the 
actuaL 
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*^  The  concert  of  the  Powers  would  as  a  common  fonction  and  in 
general  operate  by  mediation*  But  mediation  under  the  consensus 
of  the  Powers  in  respect  of  stipulations,  which  the  Powers  had 
previously  by  joint  action  established,  would  have  new  weight, 
and  would  add  a  special  sanction  of  the  highest  practical 
efficiency. 

"^  Historically  certain  treaties  have  failed  to  possess  a  just  inter- 
national basis  for  one  or  more  of  three  principal  reasons : — 

*'  (z.)  They  have  often  been  unduly  special  and  exceptional  in 
the  objects,  which  they  have  affected  to  attain,  the  international 
aspect  being  submerged  by  the  particular  aspect,  whether  dynastic 
or  otherwise. 

"  (2.)  They  have,  in  known  instances,  operated  too  harshly  in 
derogation  of  the  common  rights  of  particular  nations  as  inde- 
pendent and  equal  powers. 

^  (3.)  They  have  been  made  of  indefinite  duration,  when  a  limit 
of  time  would  have  acted  with  sufficient  effect  for  the  desired 
object 

^  These  radical  defects  in  the  treaty  system  import  an  original 
infirmity ;  and,  on  the  one  hand,  lead  to  resistance  in  performing 
the  treaties,  while  on  the  other  hand  they  render  the  Powers 
reluctant,  and  often  justly  so,  to  intervene  with  coercive  or  other 
action. 

*'  Now,  the  Powers  acting  in  concert  would  be  able  to  provide 
that  treaties  should  as  &r  as  possible  be  confined  to  objects  of 
conunon  international  concern,  and  that  only  such  limits  should 
be  imposed,  on  such  terms  and  for  such  time,  on  the  independence 
and  equality  of  particular  nations,  as  international  necessity  or 
interest  would  in  broad  view  prescribe. 

^  In  municipal  law,  there  are  cases  of  contracts  where  the  terms 
are  finally  settled  under  the  controlling  authority  of  the  national 
power  acting  by  appointed  organs.  Judicial  contracts  are  a  mode 
in  a  nation  of  conciliating  particular  and  general  interests  by  the 
action  of  an  independent  controlling  authority. 

'*  In  an  analogous  way  the  Powers  in  concert  may  intervene  as  a 
superintending  authority  to  secure  that  the  contracting  parties 
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keep  in  defined  respects  upon  a  just  international  course  of  action. 
No  doubt,  in  the  case  of  the  Powers  the  intervention  can  some- 
times be  only  indirect,  and  sometimes  merely  by  way  of  presenta- 
tion of  objections.  Still,  the  intervention  in  being  persistent  and 
systematic  will  become  ever  more  and  more  effective.  The  errors 
of  former  times  ought  certainly  now  to  be  avoided. 

''  The  treaties  of  1814  and  1815,  set  up  under  Congress  of  the 
States  of  Europe,  besides  pressing  interference  with  the  internal 
life  of  certain  of  the  nations  far  beyond  the  reasonable  and  the 
endurable,  placed  no  limit  of  time  to  the  prescribed  arrangements. 
Therefore,  as  time  and  events  altered  the  situation,  successive 
violations  of  those  arrangements  took  place,  according  to  the 
changed  relations  and  strength  of  the  parties. 

**  It  is  impossible  to  over-rate  the  importance  to  the  peace  of  the 
world  of  the  consensus  of  the  Powers  called  into  action,  in  order, 
on  the  one  hand,  to  keep  as  far  as  possible  all  treaties  upon  strictly 
international  lines  of  common  interest  and  benefit,  and  on  the 
other  to  limit  the  deprivation  of  any  Power  of  its  full  independence 
and  equal  place  for  as  short  a  time  as  the  very  necessity  of  the 
case  demands.  In  this  direction  much  can  be  done  by  concerted 
action.  In  another  direction  too  the  Powers  acting  jointly  may 
effect  much. 

"  In  many  departments  of  international  relation,  the  treaties, 
though  of  course  addressing  themselves  primarily  to  the  action  of 
the  nations  concerned  through  their  Governments,  derive  great 
additional  security  for  due  observance  by  consequent  amendment 
or  adjustment  of  the  municipal  laws  of  the  nations  parties  to  the 
treaties,  in  points  pertinent  to  those  treaties. 

"  All  international  stipulations  relative  to  neutrality  largely  affect 
individual  members  of  the  nations  concerned.  Each  nation  can 
therefore,  in  its  S3rstem  of  municipal  law  by  direct  legislation, 
prescribe  under  the  ordinary  sanctions  of  such  law  the  observance 
on  the  part  of  its  subjects  and  those  who  come  under  its  authority 
of  conduct  in  conformity  with  the  treaty  obligations  relative  to 
neutrality.  Numerous  instances  of  such  legislation  exist  in  the 
laws  of  civilized  nations. 
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^The  events  which  led  to  the  arbitration  under  the  Treaty  of 
Washington/ 1871,  are  a  great  historic  case  in  point  Here  the 
domestic  legislation  of  England  in  the  Foreign  Enlistment  Act 
then  in  force  became  directly  involved  in  questions  relative  to 
the  due  observance  on  the  part  of  England  of  her  international 
obligations  as  a  neutral  power. 

^  Other  cases  of  like  general  character  may  be  readily  dted. 
Hence  arises  the  broad  conclusion,  that  as  treaties  in  regard  of 
neutrality  can  be  placed  on  a  general  basis  of  international 
uniformity,  so  the  domestic  legislation  of  the  nations  parties  to 
the  treaties  can,  so  &r  as  relates  to  the  due  observance  of  the 
stipulations  of  those  treaties,  on  the  part  of  their  subjects  and 
those  under  their  jurisdiction,  be  made  substantially  identical  ui 
main  features  and  general  procedure.  On  this  basis  a  compre- 
hensive and  complicated  branch  of  international  relation  may  be 
brought  mto  a  substantially  simple  system  of  practically  common 
form. 

'^  A  like  process  of  external  uniformity  in  treaty  obligation  on 
the  international  side,  with  corresponding  conformity /r^  tarUff  in 
domestic  legislation,  may  be  applied  to  the  entire  field  of  extra- 
dition. Other  branches  of  international  relation  are  now  ripe  for 
rimilar  treatment 

^'  Through  this  order  of  action,  by  successive  steps,  subject  after 
subject  rdating  to  the  mutual  intercourse  of  nations  may  be 
reduced  to  symmetrical  form  tmder  common  obligations,  and  may 
thereby  be  placed  more  and  more  out  of  the  reach  of  contest  and 
dispute.  When,  therefore,  under  the  concert  of  nations  a  treaty 
has  been  concluded  on  any  branch  of  international  relation,  there 
might  be  added,  by  way  of  suggestion,  an  intimation  of  what 
general  legislation  on  the  part  of  the  nations  separately  would 
bring  their  municipal  laws  into  accord  with  the  stipulations  of  the 
treaty.  In  this  way  a  steady  approximation  towards  uniformity 
of  conduct  on  the  part  of  the  nations  would  be  effected.  Mani- 
festiy,  each  such  step  would  diminish  the  causes  and  possibilities 
of  conffict  under  strained  relations. 

"  Generally,  therefore,  where  the  provisions  of  treaties  call  for 
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domestic  le^slation  on  the  part  of  the  contracting  parties  to  secure 
the  due  observance  of  these  treaties,  it  is  most  important  that  such 
legislation  should  proceed  on  common  lines. 

"Foreign  Enlistment  Acts,  and  Acts  relative  to  extradition 
framed  by  the  nations  in  substantially  common  form,  as  far  as  prac- 
ticable, would  greatly  relieve  the  friction  of  their  enforcement 

"  On  the  general  subject  of  treaties  much  may  still  be  done  in 
securing  international  concord.  As  treaties  address  themselves 
more  and  more  to  purely  international  objects,  the  performance  of 
them  becomes  more  and  more  of  common  and  vital  interest  to 
the  nations  as  a  collective  body. 

"  In  national  life  the  sentiments  that  gather  round  the  sanction 
of  a  law  become  transferred  by  slow  degrees  to  the  law  itself  from 
perception  of  its  utility,  whereby  the  law  becomes  in  effect  self- 
executive.  A  similar  transfer  of  sentiment  gradually  arises  in 
the  great  scale  of  international  life. 

"The  treaty  making  power  too,  as  time  proceeds,  becomes 
vested  in  representatives  standing  in  closer  relation  to  and 
expressing  more  directly  the  sentiments  of  the  nations  represented« 
Thus,  the  treaties  from  without,  and  the  national  sentiments  with- 
in, combine  to  secure  the  observance  of  international  obligations. 
This  tendency  the  concert  of  the  Powers  confirms  by  creating  a 
kind  of  sanction  of  external  authority. 

"  Hitherto,  the  concert  of  nations  admitted  as  a  &ct  historic,  and 
occasionally  appealed  to,  has  not  been  sufficiently  appreciated 
and  utilised  as  an  agency  for  adding  specifically  to  the  obligation 
of  treaties  by  annexing  to  them  a  substantial  sanction.  On  the 
growth  of  an  effective  sanction  the  obligation  of  treaties  essentially 
depends. 

"  The  precedent  of  the  Geneva  Convention  of  1864  could  be 
widely  applied  and  extended.  In  this  Convention  Switzerland, 
Belgium,  Denmark,  Spain,  France,  Italy,  the  Netherlands,  Portu- 
gal, Prussia,  and  most  of  the  German  States  entered  into  an  agree- 
ment for  ameliorating  the  condition  of  the  wounded  in  war.  To 
this  Convention,  Austria,  England,  Greece,  Persia,  Russia,  Sweden, 
Turkey,  and  other  German  States  also  became  parties. 
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'^A  similar  step  was  taken  in  the  St  Fetersbuig  Declaration 
relative  to  the  use  of  explosive  bullets. 

"  In  1874  was  held  at  Brussels  a  conference  to  discuss  a  project 
of  international  rules  on  the  laws  and  usages  of  war.  Delegates 
firom  the  several  countries  of  Europe  attended.  No  compact  was 
concluded^  but  the  whole  range  of  important  matters  relative  to  the 
laws  and  customs  of  war  was  reduced  to  precise  form  and  made 
ready  for  future  action  on  the  part  of  the  Powers. 

**  Several  classes  of  international  relations  could  be  brought  into 
common  terms  of  agreement  under  International  Conventions  con- 
ducted through  the  concert  of  nations. 

"  This  operation  could  be  applied  with  most  valuable  results 
to  questions  relating  to  Territorial  Waters^  and  to  questions  of 
Boundaries  and  Fisheries.  Illustrative  cases  of  this  class  readily 
suggest  themselves. 

'^  By  successive  steps  of  this  order  many  fields  that  historically 
have  been  either  the  causes  or  the  pretexts  of  war,  or  disturbed 
diplomatic  relations,  would  be  cleared  out  of  the  way. 

*'  The  principle  of  the  effective  mode  of  solution  in  many  of  these 
difficulties  is  suggested  by  the  fact  that  the  most  important  thing 
often  is  not  where  the  line  is  laid  down,  but  that  some  line  should 
be  laid  down  under  common  consent  in  order  that  practical  action 
may  be  based  on  the  prescribed  datum, 

'*  International  Conventions  of  more  or  less  extent  can  act  on 
still  wider  lines.  Any  two  nations  may  consent  that  particular 
treaties  shall  contain  an  arbitration  clause  in  respect  of  their 
subject-matter. 

"  A  still  further  step  would  be  for  such  nations  to  agree  generally 
that  all  their  treaties  and  international  relations  should  in  cases  of 
conflict  be  submitted  to  arbitration. 

**  A  step  yet  further  in  the  same  direction  would  be  for  certain 
nations  to  agree  that  their  international  relations  should  fbr  the 
settlement  of  differences  &11  under  the  control  of  a  common 
tribunal  constituted  by  the  authority  of  the  consenting  parties. 
Practical  action  along  this  path  has  been  initiated  by  way  of  sug- 
gestion and  intimation  of  view  on  the  other  side  of  the  Atlantic. 

R  2 
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"  Mr.  Henry  Richard,  M.P.,  has  pointed  out  the  terms  of  the 
Treaty  of  Arbitiation  between  the  United  States  of  Columbia  and 
Honduras,  by  which  the  contracting  parties  agree  to  submit  all 
differences  arising  between  the  two  nations  to  arbitration. 

"  Mr.  Richard  has  also  called  attention  to  the  project  of  organizing 
a  Congress  of  American  autonomous  nations  in  order  to  create  an 
International  Supreme  Court  for  all  American  nations. 

<^An  International  Tribunal  for  American  nations — ^that  surely 
would  lead  to  a  general  International  Tribunal 

''  The  project  of  an  Anglo-American  Tribunal  opens  up  a  path  of 
greatest  promise.  It  is  a  proposal  from  which  great  things  may  be 
expected,  and  that  on  a  wide  scale.  The  people  of  England  and 
of  America  have  certainly  assigned  to  them,  by  their  position, 
interests,  and  sympathies,  a  great  international  mission,  giving  them 
a  sort  of  primacy  in  the  cause  of  peace. 

''  A  specific  subject  of  very  great  importance  is  the  extension  from 
time  to  time  of  that  great  instrument  of  pacification,  the  neutraliza- 
tion under  the  concert  of  nations  of  territories  and  waters.  Here 
history  furnishes  great  light 

^'  The  luminous  treatment  of  this  subject  by  Sir  Travers  Twiss 
marks  an  epoch  in  the  handling  of  this  question*  Without  doubt 
this  agency  of  neutralization  gives  the  nations  the  opportunity  of 
isolating,  and  by  isolation  of  putting  an  end  to  long  and  apparently 
invincible  causes  of  war. 

*'  This  course  of  procedure  would  afford  nations  an  opportunity  of 
surrendering  with  dignity  and  with  the  approval  of  the  sentiments 
of  civilization  positions  that  are  retained  because  they  cannot  be 
given  up  without  the  risk  of  wounded  national  pride. 

*'  On  the  basis  of  this  course  of  action,  that  aims  to  secure 
peace  by  removing  under  the  concert  of  nations  by  anticipation 
apprehended  causes  of  war,  may  we  not  hope  that  ere  long  that 
same  concert  of  nations  will  effect  a  still  greater  practical  achieve- 
ment in  obtaining  firom  the  Powers  by  joint  consent  a  mutual  and 
proportional  disarmament. 

^*  Illustrations  of  like  order  might  readily  be  supplied.  These 
cases,  however,  point  out  the  path  along  which  the  concert  of 
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nations  may  operate  effectively  in  giving  additional  sanctions  to 
At  obligation  of  treaties. 

''All  joint  action  between  nations  for  conunon  international 
objects  adds/r^  fan/o  to  the  resulting  concert  of  the  Powers  as  an 
aggregate  body,  and  gives  to  that  concert  constantly  increasing 
authority  as  a  sanctioning  agency. 

*'  The  concert  of  nations  is  charged  with  great  historic  responsi- 
bilities. The  civilized  world  groaning  under  the  burden  created 
by  war  and  war's  alarms  calls  out  for  release. 

"  The  cry  is  urgent  to  restore  in  new,  more  just^  and  therefore 
more  valid  form,  the  old,  grand  conception  of  a  superintending  and 
controlling  power  over  international  relations,  a  power  that  shall 
work  to  keep  the  nations  in  their  treaties  and  acts  on  true  inter- 
national lines,  subjecting  in  obedience  to  the  international  con- 
science the  ambitions  and  contentions  of  individual  states,  as  far 
as  possible  to  the  common  benefit  of  the  International  Common- 
wealth. 

^  Through  this  conception,  thus  realized,  we  shall,  by  steady  and 
sure  evolution,  see  old  animosities  mitigated,  old  distrusts  abated, 
and,  in  their  stead,  the  conditions  created,  on  which  may  be  based 
that  supreme  human  need — ^permanent  peace  between  the 
nations.'' 

Professor  Baldwin  (New  Haven,  Conn.,  U.S.  A.)  said  that  a 
system  of  giving  sanction  to  treaties,  which  was  part  of  the  con- 
stitutional system  of  the  United  States  of  America,  might  be 
worthy  of  the  attention  of  the  Conference,  as  more  simple  and 
certain,  though  less  far-reaching  than  that  proposed  by  the  Paper 
just  read.  It  was  to  make  treaties  part  of  the  municipal  law  of 
each  of  the  Governments  concerned,  enforceable  by  the  Courts 
against  any  attack  from  the  pohtical  or  executive  authority,  at  the 
instance  either  of  the  other  treaty-power  or  its  subjects.  The 
American  problem,  as  regards  treaty  obligation,  was  peculiarly 
complicated  by  the  existence  there  of  thirty  or  forty  different 
State  sovereignties,  and  of  one  national  sovereignty,  each  supreme 
in  its  proper  sphere ;  but  for  a  hundred  years  this  solution  of  it 
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had  proved  effective.  The  American  historian,  George  Bancroft, 
had  recently  said  that  the  form  of  Government  of  the  United 
States  was  the  oldest  now  existing  in  Christendom.  Its  provisions 
could  now  be  hardly  deemed  mere  experiments  in  legislation,  and 
the  speaker  thought  the  one  in  question  could  be  adopted  and 
enforced  by  every  constitutional  Government 

Arbitral  Clauses  in  Treaties. 
Mr.  Hodgson  Pratt  proposed  the  following  resolution : — 

*^  Resolved  that,  in  accordance  with  the  spirit  of  resolutions 
adopted  at  previous  Conferences  of  the  Association,  this 
Conference  hereby  expresses  its  opinion  that  all  civilized 
States  should  enter  into  engagements  with  each  other, 
binding  them  to  submit  to  arbitration  all  questions  arising 
out  of  the  interpretation  of  existing  treaties  and  conven- 
tions, and  that  in  the  case  of  all  future  treaties  an  arbitral 
clause  should  be  inserted." 

The  resolution  was  seconded  by  the  Hon.  Judge  Peabody,  and 
unanimously  adopted 

Amendment  of  the  Constitution, 

Mr.  Charles  Stubbs,  M.A.,  LL.D.  (London),  in  pursuance 
of  notice  duly  given  by  him  to  that  effect,  moved  the  following 
resolution : — 

"  That  Rule  i  of  the  Constitution  be  amended,  and  stand  as 
follows : — *The  name  of  the  society  shall  be  "  The  Codifi- 
cation Society,*'  and  that  the  other  rules  be  amended, 
where  necessary,  by  the  substitution  of  the  word  "  Society  " 
for  "Association."'" 

He  stated  that  his  experience  as  Honorary  General  Secretary 
for  two  years  had  convinced  him  of  the  need  for  a  shorter  and 
simpler  title,  and  that  the  name  proposed  was,  in  his  opinion,  a 
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distinctive  and  convenient  abbreviation  of  the  present  title,  by 
which  it  had  already  come  to  be  known. 

Dr.  Wendt  seconded  the  motion. 

Mr.  J.  G.  Alexander,  Honorary  General  Secretary,  proposed 
the  following  amendments  to  Dr.  Stubbs*  motion: — i.  "To 
insert  the  title,  '  The  International  Law  Association,'  instead  of 
the  title,  *The  Codification  Society'"  and  (2)  "to  omit  the 
second  clause  of  the  proposed  resolution."  Whilst  agreeing  in 
the  great  desirability  of  having  a  shorter  and  more  convenient 
title,  he  thought  the  title  should  more  clearly  indicate  the  object 
of  the  society. 

The  Hon.  David  Dudley  Field-  strongly  opposed  any  change 
whatever  in  the  title  of  the  Association,  on  the  ground  that  it  was 
already  well  known  and  had  done  much  good  work  under  its  old 
title,  and  that  to  change  this  title  would  needlessly  break  the 
continuity  of  its  history. 

The  Hon.  Judge  Peabody  opposed  the  amendment  of  Dr. 
Stubbs,  on  the  ground  that  his  proposed  title  would  fail  to  indi- 
cate what  sort  of  law  was  to  be  codified,  whether  municipal^ 
international,  or  any  other.  He  thought  that  if  any  alteration 
were  to  be  made,  it  should  be  by  the  omission  of  the  words  "  and 
Codification,"  but  his  own  opinion  was  in  favour  of  retaining  the 
old  name. 

Mr.  Barclay  (Paris)  seconded  Mr.  Alexander's  amendment, 
but  suggested  that  the  title  proposed  by  him  should  be  a. sub- 
sidiary rather  than  a  substituted  title. 

Professor  Baldwin  expressed  a  similar  opinion,  and  suggested 
the  following  amendment,  which  was  accepted  by  Mr.  Alexander 
in  place  of  that  which  he  had  himself  proposed  : — "  That  Rule  i 
be  amended  by  the  addition  to  it  of  the  following  clause :  '  but  it 
may  be  cited  in  its  discussions,  or  occasional  publications  as 
"  The  International  Law  Association." ' " 

This  amendment  was  put  to  the  meeting,  but  as  only  3  votes 
were  given  in  its  favour,  it  was  declared  to  be  lost,  under  Rule  15 
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of  the  Constitution,  which  requires  a  vote  of  three-fourths  of  the 
members  present     Dr.  Stubbs'  resolution  was  then  withdrawn. 

Dr.  Stubbs  had  also  given  notice  of  his  intention  to  move  the 
following  further  resolutions  : — 

"  2.  That  Rule  II.  be  amended  by  the  substitution  of  these  words 
for  the  third  paragraph  thereof :  *  3.  Of  such  other  Asso- 
ciations as  may  be  approved  by  the  Executive  Council ; 
each  of  which  Associations  is  to  be  entitled  to  nominate 
from  time  to  time  five  delegates  with  full  rights  of  member- 
ship as  its  representatives.' 

"3.  That  Rule  XIII.  be  amended  by  adding  the  following 
clause :  '  Each  Association  admitted  to  membership  shall 
however  be  required  to  pay  an  annual  sum  of  five  pounds 
sterling,  or  its  equivalent* " 

He  now,  however,  expressed  his  willingness  to  withdraw  them 
in  favour  of  the  following  amendments,  of  which  the  Hon.  General 
Secretary  had  given  notice,  and  which  were  accordingly  proposed  by 
Mr.  Alexander  and  seconded  by  Dr.  Stubbs.  Mr.  Alexander 
explained  that  no  rule  at  present  existed  which  defined  the  rights 
of  affiliated  associations,  so  that  Chambers  of  Commerce  and 
similar  bodies  often  sent  two  or  three  delegates  for  whom  only  j£i 
was  paid,  the  same  amount  that  was  paid  by  every  private 
member.  It  was  thought  desirable  by  the  Council,  on  whose 
behalf  the  subject  was  brought  forward,  that  every  delegate 
attending  a  Conference  should  represent  a  subscription  of  j£iy 
and  that  bodies  like  Chambers  of  Commerce  might  reasonably  be 
asked  to  contribute  more  to  the  funds  than  private  persons. 

**  On  the  second  proposition,  to  substitute  the  words  *  two  dele- 
gates'  for  the  words  'five  delegates  with  full  rights  of 
membership.' 

"  On  the  third  proposition  (i)  to  substitute  the  words  '  two 
pounds  sterling'  for  the  words  'five  pounds  sterling'; 
and  (2)  to  add  to  Rule  XIIL,  after  the  proposed  new 
clause,  the  following  additional  new  clause :  *  Each  such 
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Association  may  nominate  to  any  Conference  any  number 
of  delegates  not  exceeding  five,  provided  that  for  every 
delegate  beyond  two,  such  Association  shall  pay  a  further 
sum  of  one  pound  sterling,  or  its  equivalent.' " 

The  resolutions,  as  thus  amended,  were  unanimously  adopted.* 

Mr.  Alexander  then  proposed  the  following  further  resolution, 
which  he  had  prepared  with  a  view  of  more  fully  expressing  the 
objects  which  the  Association  had  in  view,  and  for  which  it  had, 
in  fact,  been  working  for  some  years  past : — 

"  That  the  following  alterations  be  made  in  Rule  III.,  viz. : 
(i)  To  add  at  the  end  of  the  first  clause  of  the  Rule  the 
words  '  and  the  assimilation  of  municipal  laws  on  questions 
affecting  the  relations  between  subjects  of  different  States.' 
(a)  To  omit  the  second  clause  of  the  Rule." 

The  Chairman  (Dr.  Sieveking)  and  the  Hon.  David  Dudley 
Field  having  both  expressed  the  opinion  that  the  changes  pro- 
posed were  unnecessary,  Mr.  Alexander  withdrew  his  propo- 
sition. 

Extradition  Treaties  and  Extraditable  Offences. 

Mr.  Wyndham  A.  Bewes,  LL.R  (London),  read  a  Paper  on 
this  subject  by  Mr.  Percy  W.  Bunting  (London),  who  was 
prevented  from  being  present  till  later  in  the  sittmg. 

[In  view  of  the  objections  entertained  by  some  members  of  the 
Council,  that  the  Paper  read  by  Mr.  Bewes,  and  a  resolution 
moved  by  him  were  beyond  the  scope  of  the  Association's  work, 
no  report  of  either  is  inserted.] 

Thursday  Afternoon. 

The  Conference  re-assembled  at  2  p.m.,  under  the  presidency  of 
Dr.  Sieveking. 

'^  The  effect  of  these  amendments  wiU  be  seen  by  referring  to  the  Constitu- 
tion, as  printed  at  the  beginning  of  this  Report. 
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International  Copyright, 

Mr.  C.  H.  E.  Carmichael,  M.A.  (London),  Secretary  of  the 
Committee  on  International  Copyright  Law,  presented  the  following 
report  on  that  subject : — 

"  Since  the  meeting  of  the  Hamburg  Conference  of  our  Associa- 
tion, in  1885,  the  progress  made  in  regard  to  International  Copy- 
right as  between  Great  Britain  and  the  United  States  has  been  but 
slight 

"  The  Hawley  Bill,  which  it  was  felt  we  might  fairly  recommend 
to  our  American  members  as  worthy  of  their  support,  is  still,  it  is 
believed,  before  Congress.  But  it  has  a  rival  in  the  Chace  Bill, 
which  is  also  believed  to  be  still  before  Congress. 

''As  between  these  two  Bills,  both  introduced  by  Senators, 
while  the  Dorsheimer  Bill,  referred  to  in  the  Report  on  Copyright 
presented  to  our  Hamburg  Conference,  was  introduced  in  the 
House  of  Representatives,  the  course  most  in  consonance  with  the 
object  we  have  in  view  seems  still  to  be  the  support  of  the  Hawley 
Bill,  in  its  original  form,  with  only  such  modifications  as  experience 
may  show  to  be  desirable,  from  the  Dorsheimer  Bill  It  does  not 
appear  practicable  to  introduce  any  modifications  from  the  Chace 
Bill,  or  to  fuse  the  Chace  and  Hawley  Bills,  without  utterly 
destro3ring  the  character  of  the  Hawley  Bill.  If  the  special*  trade 
interests  protected  by  the  Chace  Bill  require  to  be  protected  in 
any  measure  in  fiavour  of  International  Copyright  which  is  to  have 
a  chance  of  passing  into  law  in  the  United  States  Congress — as 
some  American  publishers  have  recently  stated  to  be  their  belief 
— then  the  Chace  Bill  and  not  the  Hawley  Bill  is  likely  to  pass. 
On  this  point,  the  language  of  Mr.  J.  W.  Harper,  jun.,  of  Harper 
and  Brothers,  as  given  from  the  New  York  Tridune  of  April  3rd, 
1887,  in  the  Publishir^  Weekly,  of  New  York,  for  April  9th,  1887, 
is  worth  recording  here,  as  the  language  of  a  member  of  an 
American  publishing  house,  whose  name  must  always  be  associated 
most  favourably  with  the  movement  in  favour  of  International 
Copyright. 
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"  Mr.  J.  W«  Harper,  in  replying  to  questions  pat  to  him  on  tlie 
subject,  spoke  as  follows : — 

"  *  As  to  International  Copyright,  there  are  [we  may  take  this 
as  true  at  the  time,  viz.,  April  last,  and  substantially,  it  is  believed, 
at  the  present  moment]  two  Bills  before  Congress,  the  Chace  Bill 
and  the  Hawley  Bill  The  Hawley  Bill  seems  to  be  on  the  whole 
intrinsically  the  better;  but  the  other  Bill  looks  more  practicable, 
as  it  conciliates  the  known  protection  feeling.  The  Hawley  Bill 
is  the  dearer  and  easier  and  the  more  direct,  and  it  conforms  to 
our  Copyright  Statute.  The  Chace  Bill  conciliates  the  protection 
sentiment  in  favour  of  the  printer,  the  paper-maker,  and  the  binder, 
and  I  suppose  it  would  probably  have  the  better  chance  in  Con- 
gress. I  think  that  publishers  generally  will  fovour  an  International 
Copyright  Law.'  Mr.  Harper's  distinction  between  the  two  Bills 
is  valuable  as  coming  from  an  American  source.  It  is  certainly, 
on  juridical  grounds,  favourable  to  the  Hawley  Bill  on  every  point 
on  which  the  distinction  is  drawn. 

"  Mr.  Harper,  it  maybe  proper  to  add,  admits  that  International 
Copyright  would  have  the  effect  of  making  books  dearer,  but  he 
believes  that  there  would  be  not  only  more  books,  but  also  more 
good  books,  owing  to  the  greater  inducement  which  would  be  held 
out  to  authors  under  a  copyright  law.  He  also  believes  that  it 
would  be  a  benefit  for  the  United  States  thus  to  fulfil  the  original 
intention  of  the  Copyright  Law,  as  announced  in  the  Constitution 
of  the  United  States,  to  furnish  incenrives  and  inducements  to 
authors.  *  By  an  International  law,'  Mr.  Harper  justly  remarks, 
'  we  hold  out  inducements  not  only  here  but  abroad,  and  produc- 
tion would  be  stimulated  through  the  offering  to  authors  of  greater 
and  more  assured  rewards.  The  author  and  the  public  would  get 
the  benefit  of  this.' 

*'  It  seems  obvious  that  the  arguments  in  favour  of  International 
Copyright  are  practical  as  well  as  theoretical,  and  it  is  on  all 
grounds  much  to  be  desired  that  Congress  should  before  long  pass 
some  measure  granting  copyright  to  aliens. 

'^  The  question  is  one  which  affects  our  own  Colonies  in  North 
America  as  well  as  our  home  interests.    The  Publisher^  Weekly 
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of  New  York,  in  a  more  recent  number  than  that  from  which  the 
above  information  as  to  the  present  position  of  the  copyright 
movement  in  the  United  States  is  taken,  shows  that  the  Parliament 
of  the  Dominion  of  Canada  is  anxious  for  powers  to  legislate  on 
copyright  We  read  in  the  Publisher^  Weekly^  N.Y.,  for  23rd 
April,  1887,  in  an  extract  from  the  New  York  Worlds  that  the 
following  question  was  put  in  the  Dominion  Paiiiament  by 
Mr.  Edgar,  on  i8th  April : — *  Whether  it  was  the  intention  of  the 
Government  to  lay  before  the  House  this  session  any  measure  of 
legislation  for  placing  Canadian  publishers  upon  the  same  footing 
as  American  publishers  in  regard  to  the  reprinting  of  British  copy- 
right works,  or  whether  it  was  proposed  to  invite  the  House  to 
address  Her  Majesty  upon  the  subject  of  modifying  any  Imperial 
legislation  which  is  restrictive  of  the  powers  of  the  Canadian 
Parliament  respecting  copyright  in  Canada.'  We  learn  that  the 
Minister  of  Justice  stated  in  reply,  that '  this  important  subject 
was  now  engaging  the  attention  of  the  Dominion  Government' 

"  At  present,  as  the  New  York  World  adds  by  way  of  comment 
upon  the  above  facts, '  Canada  cannot  legislate  in  matters  affecting 
copyright'  Concurring  with  the  Canadian  Minister  of  Justice  in 
feeling  the  subject  of  International  Copyright  to  be  indeed  an 
important  one,  we  commend  it  to  the  attention  of  our  Canadian 
members  no  less  strongly  than  to  that  of  our  members  in  the 
United  States." 

M.  E.  Clunet  (Paris)  said  that  the  Attorney-General,  at  th^ 
banquet  offered  to  the  members  of  the  Association  a  few  evenings 
previously,  in  the  course  of  his  remarkable  discourse  had  stated 
that  it  was  a  mistake  to  say  that  this  Association  had  achieved 
nothing.  He  wished  to  prove  the  correctness  of  the  Attorney- 
General's  assertion,  and  at  the  same  time  to  reply  to  the  observa- 
tions of  the  Times  of  the  previous  day,  to  the  effect  that  the 
Association  could  not  point  to  any  tangible  results  due  to  their 
labours.  With  all  deference  to  the  Times^  whose  mistakes  were  . 
excusable,  considering  that  it  had  the  affadrs  of  the  whole  world  to 
look  after,  this  was  not  correct    The  subject  of  International 
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Copyright  supplied  a  complete  answer.  The  Conference  of  this 
Association  held  at  Liverpool  in  1882  passed  the  following 
resolution  on  his  (M .  Clunet's)  motion, ''  That  it  is  desirable  that 
there  be  constituted  a  general  union  of  the  States  of  Europe  and 
America  for  the  adoption  of  a  uniform  legislation  concerning  the 
rights  of  authors.'' 

This  resolution  was  supported  by  the  Conference  of  the  Inter- 
national Literary  Association,  held  at  Berne  in  the  autunm  of  1883, 
of  which  he  (M  Clunet)  had  the  honour  to  be  a  member,  at  which 
a  project  of  Treaty  was  drawn  up.  In  pursuance  of  these  resolu- 
tions the  principal  Governments  of  Europe  took  the  matter  up,  and 
an  official  Conference  was  held  at  the  same  place  in  1884,  when 
representatives  of  neariy  all  the  States  of  Europe  were  present,  and 
a  revised  project  was  agreed  upon,  to  be  submitted  to  the  various 
Governments.  In  1885  this  Conference  met  again  at  the  same 
place,  when  a  definitive  Treaty  was  concluded,  and  signed  by 
the  representatives  of  eight  European  States  (Germany,  Spain, 
France,  Great  Britain,  Italy,  and  Switzerland,  the  Netheriands, 
and  Sweden  and  Norway),  in  addition  to  which  representatives  of 
the  Island  of  Haiti,  and  even  of  two  AMcan  States,  Tunis  and 
Liberia,  were  parties  to  the  Treaty.  Several  other  European 
States  were  expected  shortly  to  adhere  to  the  Convention,  and 
Russia  was  the  only  one  which  had  shown  unwillingness  to  j(Hn  the 
union.  A  representative  of  the  United  States  was  also  present  at 
the  Conference  of  1885,  and  although  he  did  not  sign  the  treaty  he 
was  careful  to  state  that  this  was  by  no  means  on  account  of  any 
want  of  sympathy  on  the  part  of  his  Government,  but  because,  by 
the  Constitution  of  the  United  States,  this  was  not  a  subject  on 
which  the  Federal  Government  had  power  to  bind  the  individual 
States  of  the  Union.  The  convention  thus  adopted  was  defi- 
nitively approved  and  signed  in  1886,  and  he  (M.  Clunet)  under- 
stood that  the  ratification  would  take  place  almost  immediately.* 

*  The  International  Copyright  Convention  has  lince  been  ratified,  on  the 
5th  of  September,  1887,  by  the  plenipotentiaries  of  all  the  States  named 
above,  except  Liberia.  The  Convention  came  into  force  accordingly  on  the 
5th  of  December,  1887.— /Tw.  Gen,  Sec.  » 
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It  was,  therefore,  incorrect  to  say  that  the  Association  had  seen 
none  of  its  resolutions  carried  out,  for  the  resolution  which  he  had 
quoted  had  been  given  effect  to,  and  to  this  result  the  resolution 
of  the  Liverpool  Conference  had  certainly  contributed.  He  con- 
cluded by  moving  the  following  resolution : — 

La  Conference  exprime  sa  re-     The    Conference  expresses  its 


gratitude  to  those  Govern- 
ments of  Europe,  America,  and 
Africa  (Great  Britain,  France, 
Germany,  Belgium,  Italy, 
Spain,  Haiti,  Liberia,  Switzer- 
land, Tunis),  which,  by  con- 
stitutingan  international  union 
for  the  protection  of  literary 
and  artistic  works,  by  mean^ 
of  the  diplomatic  treaty  signed 
at  Berne  the  9th  of  September, 
1886,  have  realized  the  wish 
expressed  by  this  Association 
at  Liverpool  in  1882.  It 
desires  that  the  States  which 
have  not  yet  adhered  to  the 
Union  (and  in  particular  the 
United  States  and  Russia), 
should  enter  it  as  soon  as 
possible,  in  order  that  the 
concert  of  civilized  nations 
on  this  question  may  become 
unanimous. 

The  resolution  was  seconded  by  Mr.  J.  G.  Alexander,  and 
unanimously  adopted 

Proposal  far  Conference  to  be  held  in  the  United  States. 

The  Hon.  Judge  Peabody  rose  to  express  the  hope  that  the 
Association,  which  had  never  yet  visited  the  United  States,  would 


connaissance  aux  Gouverne- 
ments  d'Europe,  d'Am^rique 
et  d'Afrique  (Grande  Bre- 
tagne,  France,  Allemagne, 
Belgique,  Italie,  Espagne, 
Haiti,  Liberie,  Suisse,  Tu- 
nisie),  qui,  en  constituant  une 
union  Internationale  pour  la 
protection  des  oeuvres  littrf- 
raires  et  aitistiques  au  moyen 
du  traitd  diplomatique  sign^ 
k  Berne,  le  9  septembre  1886, 
ont  r6a\vs€  le  voeu  ^mis  par 
I'Association  k  Liverpool  en 
1882.  Elle  souhaite  que  les 
£tats  non  encore  adherents 
k  rUnion  (et  notamment  les 
6tats-Unis  et  la  Russie)  y 
entrent  le  plus  tdt  possible, 
afin  que  le  concert  des  nations 
civilis^es  devienne  unanime 
en  cette  mati^e." 
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next  year  hold  its  Conference  in  that  country.  He  could  assure 
members  that  they  would  receive  a  cordial  reception.  He  moved 
the  following  resolution : — 

*'  That  the  next  meeting  of  the  Association  be  held  in  the 
United  States  of  America,  if  suitable  arrangements  can 
be  made." 

Professor  Baldwin  seconded  the  resolution,  which  was  sup- 
ported by  Mr.  Alexander,  M.  Qunet,  Dn  Pankhurst,  and 
Dr.  Tomkins. 

Mr.  Carmichael  hoped  it  would  be  clearly  understood  that  the 
resolution  would  be  referred  to  the  Council,  who  would  decide 
whether  the  proposal  could  be  suitably  carried  out 

The  Chairman  (Dr.  Sieveking)  pointed  out  that  this  was 
provided  for  in  the  resolution  itself!  He  hoped  that  the  resolu- 
tion iMould  be  accepted  by  the  Conference,  with  hearty  thanks  to 
the  American  members  who  had  proposed  it,  and  that  the  next 
Conference  would  be  held  in  the  United  States  if  this  could 
possibly  be  arranged  by  the  Executive  Council 

The  resolution  was  then  unanimously  adopted 


Growth  of  CiviUzaHon  and  Law  among  the  Native  Races  of 
Africa. 

Mr.  C  H.  Allen  (London),  Secretary  of  the  British  and 
FOTeign  Anti-Slavery  Society,  read  the  following  Paper — 

"  In  considering  the  question  of  the  growth  of  civilization  and 
law  among  the  native  races  of  Africa,  the  past  and  present  position 
of  Emin  Pasha  must  not  be  overlooked. 

"Dr.  Emin  Pasha,  who  was  appointed  by  the  late  General 
Gordon  to  the  government  of  the  equatorial  provinces  of  Egypt, 
bordering  upon  the  Albert  Nyanza,  is  one  of  the  remarkable  men 
of  the  century.  An  accomplished  linguist  and  man  of  science,  he 
has  a  peculiar  facility,  similar  to  that  possessed  by  Gordon,  of 


(    256    ) 

ruling  over  native  races  by  the  force  of  his  moral  character ;  and 
he  has  only  had  to  employ  arms  when  attacked  by  outside  enemies. 
His  province,  which  is  nearly  as  large  as  Europe,  has  been  reduced 
to  peace  and  order.  The  slave-trade  has  been  extinguished, 
weekly  posts  were  arranged  to  the  various  towns  in  the  province, 
and  Dr.  Felkin,  who  passed  through  his  country  in  1878^  said,  that 
if  it  was  not  for  the  wild  animals,  one  would  require  no  weapon 
more  deadly  than  a  walking-stick. 

**  In  spite  of  the  anarchy  which  now  prevails  in  the  Soudan, 
Emin  Pasha  still  holds  his  province  in  a  remarkable  condition  of 
peace  and  prosperity.  Cut  off  from  the  civilized  world,  he  is 
now  short  of  the  ordinary  supplies  of  life,  such  as  clothing  and 
other  articles.  If  a  way  could  be  opened  to  keep  him  supplied 
with  even  the  bare  necessities  of  life,  he  is  confident  that  he  could 
still  hold  the  province,  with  the  command  of  which  he  was 
originally  invested  by  Gordon,  and  which  he  has  now  held  for 
nearly  ten  years. 

"  As  the  whole  of  the  Soudan,  with  the  exception  of  these 
provinces,  has  fallen  a  prey  to  anarchy  and  the  slave-traders,  it  is 
considered  by  the  Anti-Slavery  Society,  that  should  Mr.  Stanley  be 
successful  in  reaching  Emin  Pasha,  some  steps  of  a  pacific  nature 
should  be  taken  to  give  that  brave  man  such  moral  and  material 
support  as  will  enable  him  to  continue  the  beneficent  government 
which  he  has  so  long  exercised  over  the  people  committed  to  his 
charge. 

''  The  Committee  trust  that  the  Conference  now  held  in  London 
for  the  Reform  of  the  Law  of  Nations  may  also  take  the  view 
held  by  them,  that  the  civilizing  influences  exercised  by  Emin 
Pasha  may  be  the  germ  from  which  civilization  and  freedom  may 
eventually  become  dominant  in  that  vast  continent"  Mn  Allen 
concluded  by  submitting  the  following  resolutions : — 

"That  the  present  position  of  Emin  Pasha,  on  authentic  in- 
formation that  has  lately  reached  us,  is  one  which  may  be 
fraught  with  momentous  consequences  to  the  future  of 
equatorial  Africa. 
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''That,  having  been  appointed  by  the  late  General  Gordon 
when  he  represented  the  Egyptian  Government,  the  aban- 
donment  of  the  Soudan  by  that  government  left  Emin 
Pasha  in  his  province  alone  and  unaided  to  resbt  the  forces 
of  the  Mahdi,  and  the  persistent  attacks  of  hordes  of  slave- 
hunting  Arabs. 

**  That,  thus  deserted  and  alone,  Emin  Pasha  has  for  several 
years  maintained  a  beneficent  rule  in  the  province  which 
he  has  held  against  the  attacks  of  his  enemies,  and  has,  by 
the  force  of  events,  become  invested  with  an  independent 
government  of  the  country. 

'^  That  having  thus  established  what  is  practically  a  free  negro 
kingdom  in  equatorial  Africa,  it  has  become  alike  im- 
portant for  the  suppression  of  the  slave-trade  and  for  the 
extension  of  civilization  and  commerce,  that  Emin  Pasha 
should  henceforth  be  recognized  as  maintaining  de  jure^ 
that  beneficent  rule  which  he  has  long  exercised  de 
factor 

The  Chairman  (Dr.  Sieveking)  observed  that  he  should  feel 
much  difficulty  in  putting  to  the  vote  resolutions  which  did  not 
appear  to  him  to  be  within  the  scope  of  the  Association.  From 
the  evident  approval  with  which  his  opinion  was  received  by  those 
present,  he  gathered  that  they  agreed  with  him,  and  he  must 
therefore  decline  to  put  the  resolutions  to  the  meeting. 

English  Bankruptcy  Law, 

Mr.  J.  G.  Alexander,  LL.B.  (London),  Hon.  General  Secre- 
tary of  the  Association,  presented  the  following  Paper  on  the 
English  Bankruptcy  Act  of  1883,  written  by  him  for  the  '  Annales 
de  Droit  Commercial,'  whose  editor,  M.  Thaller,  of  Lyons,  had 
kindly  allowed  him  to  place  the  original  English  version  before 
the  Members  of  the  Association. 

^^The  English  law  of  bankruptcy,  which  the  Act  of  1883 
remodelled,  is  a  purely  indigenous  growth,  having  resulted  from 
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the  exigencies  of  commercial  life.  It  dates  from  the  middle  of 
the  1 6th  century,  when  a  severe  law  was  passed  against  persons 
endeavouring  to  escape  the  payment  of  their  just  debts.  This 
Act  (1543)  provided  for  the  seizure  of  bankrupts  and  their  effects 
for  the  benefit  of  their  creditors,  and  a  subsequent  Act  (1570) 
provided  for  the  appointment  of  Commissioners  to  exercise  juris- 
diction in  such  cases.  The  Commissioners  were  appointed  by, 
and  subject  to  the  control  of,  the  Lord  Chancellor.  Many  statutes 
were  from  time  to  time  passed  during  the  two  following  centuries, 
altering  and  amending  the  law  and  procedure  in  bankruptcy,  until 
in  1824  and  1825  two  Acts  were  passed  which  entirely  repealed 
the  old  legislation,  and  formed  a  new  code  of  bankruptcy  law. 
After  several  other  alterations,  this  Act  was  repealed  and  replaced 
by  another  in  1849,  and  the  Bankruptcy  Act  of  that  year,  after 
having  been  greatly  modified  in  1861,  was  repealed  and  replaced 
by  a  firesh  Act  in  1869.  The  Act  of  1883,  therefore,  introduced 
the  fifth  system  of  bankruptcy  which  England  has  possessed,  and 
the  fourth  that  has  been  put  in  force  during  the  present  century. 
It  goes  without  saying  that  many  of  the  provisions  of  the  old  Acts 
have  always  been  retained  in  the  new  ones;  yet  the  leading 
features  of  the  different  systems  have  been  widely  different 

*'  Since  the  beginning  of  the  z8th  centuiy  one  leading  idea  has 
been  apparent  in  the  bankruptcy  laws,  the  idea  that  it  is 
important  to  distinguish  between  the  honest  but  unfortunate 
trader,  whose  bankruptcy  is  due  to  pure  misfortune,  and  the  man 
who  has  recklessly  speculated  with  other  people's  money,  or  who 
has  fraudulently  endeavoured  to  disappoint  the  just  claims  of  his 
creditors.  At  first  it  was  provided  that  the  trader  who  had  satis- 
fied the  Commissioner  that  he  had  honestly  accounted  for  his 
whole  property,  and  given  it  up  for  distribution  among  his  credi- 
tors, was  in  all  cases  entitled  to  a  discharge,  which  set  him  free 
firom  past  debts  and  enabled  him  to  begin  life  afresh.  The 
statutes  of  1824  and  1825  introduced  the  fresh  principle  of  allow- 
ing a  compromise  between  the  creditors  and  debtors  to  be  made 
binding  without  the  expense  and  loss  of  time  caused  by  an  official 
investigation. 
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**  The  different  systems  established  by  the  Acts  of  the  present 
century,  which  we  have  ahready  enumerated,  were  each  in  turn 
expected  to  be  great  improvements  on  those  which  had  preceded, 
and  each  in  turn  was  a  cause  of  much  disappointment  The 
machinery  established  by  these  Acts  proved  too  cumbersome  and 
costly  for  its  purpose,  and  the  property  of  the  bankrupt  was  dis- 
tributed too  slowly,  and  much  of  it  wasted.  In  1869  it  was 
thought  that  the  great  remedy  would  be  to  give  the  creditors 
themselves  the  control  over  bankrupts'  estates,  and  the  leading 
feature  of  the  Act  of  that  year  was  the  appointment  in  each  case 
by  the  creditors,  at  a  meeting  properly  convened,  of  a  trustee  to 
manage  the  estate.  But  this  system  failed  to  give  satisfaction, 
owing  mainly  to  the  want  of  any  proper  control  of  the  trustees  by 
the  general  body  of  creditors.  It  was  found  that  men  of  business 
did  not  generally  think  it  worth  their  while  to  spend  time  or 
money  in  investigating  the  affiiirs  of  bankrupt  debtors,  and  great 
abuses  arose  in  consequence. 

**  One  principal  novelty  in  the  Act  of  1883  was  the  supervision 
of  its  practical  working  given  to  the  Board  of  Trade,  the  depart- 
ment of  the  Government  which  answers  to  the  Ministry  of  Com- 
merce. This  transfer  of  the  control  over  bankruptcy  officials  from 
the  Judicial  to  the  Commercial  Department  of  the  Government 
has  given  great  satisfaction  to  the  trading  classes,  and  although  it 
is  too  early  at  present  to  form  a  final  opinion,  we  believe  it  is  the 
general  opinion  of  men  of  business  that  the  existing  system  has 
been  much  more  successful  in  checking  fraud  and  improper  specu- 
lation, and  in  managing  the  affairs  of  bankrupts,  than  any  of  those 
which  preceded  it 

**  Of  course  legal  questions  must  still  be  brought  before  the 
courts  of  law  for  decision.  In  general,  England  knows  nothing  of 
territorial  divisions  for  the  purpose  of  jurisdiction,  all  important 
cases  being  heard  in  the  High  Court  of  Justice,  which  sits  in 
London,  except  that  some  of  its  judges,  those  belonging  to  the 
Queen's  Bench  Division,  go  into  the  provinces  on  circuit  two  or 
three  times  every  year,  to  try  prisoners  and  to  hear  local  causes  of 
certain  classes.     The  County  Courts,  however,  exercise  jurisdiction 
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in  small  cases,  limited  to  the  localities  in  which  they  are  held. 
Bankruptcy  business  is  allotted,  by  the  Act  of  1883,  to  the  County 
Courts  in  the  more  important  provincial  centres,  and  in  cases  of 
bankruptcy  the  County  Courts  have  jurisdiction  without  any 
lipiitation  as  to  the  amount  involved. 

"  Each.  County  Court  consists  of  a  single  judge,  who  has  pre- 
viously been  a  barrister  of  considerable  experience,  aided  by  a 
registrar,  who  must  in  like  manner  have  become  qualified  by 
previously  practising  as  a  solicitor.  The  registrar  supervises  the 
details ;  the  judge  decides  all  questions  of  law.  From  the  County 
Court  judges  there  is  an  appeal  to  a  Divisional  Court,  composed 
of  two  judges  of  the  High  Court  of  Justice,  one  of  whom  is  the 
judge  specially  charged  with  the  London  bankruptcy  business. 

**  In  London  the  County  Courts  have  no  jurisdiction  in  bank- 
ruptcy, but  these  cases  are  under  the  control  of  a  judge  selected 
from  the  Queen's  Bench  Division.  He  is  assisted  by  a  number  of 
bankruptcy  registrars,  who  are  entrusted  with  more  responsible 
duties  than  the  County  Court  registrars.  From  the  London 
bankruptcy  judge,  and  also  from  the  decisions  of  the  Divisional 
Court  where  leave  is  given,  there  is  an  appeal  to  the  Court  of 
Appeal  Bankruptcy  cases  are  never  allowed  to  be  carried  to  the 
House  of  Lords,  the  supreme  tribunal  of  the  English  judicature, 
except  upon  leave  given  by  the  Court  of  Appeal,  and  such  leave 
is  very  rarely  given,  only  where  a  question  of  great  importance 
and  difficulty  is  raised.  Only  the  decisions  of  the  London  courts, 
that  is  to  say,  of  the  judge  in  bankruptcy,  the  Divisional  Court, 
or  the  Court  of  Appeal,  are  considered  as  authoritative  exposi- 
tions of  the  law,  and  are  reported  as  such  in  the  authorized 
•  I  AW  Reports.' 

"The  Bankruptcy  Act,  1883,  begins  by  defining  the  'Acts  of 
Bankruptcy,'  proof  of  which  is  necessary  in  order  to  obtain  a 
receiving  order  against  a  debtor.  They  may  be  summarized  in 
three  categories ;  first,  acts  in  the  nature  of  dispositions  of  property 
which  are  likely  to  defraud  the  creditors ;  secondly,  failure  to  pay 
money  due  under  a  *  bankruptcy  notice,'  taken  out  by  a  creditor 
who  has  obtained  a  judgment  for  his  debt,  or  the  sale  of  the 
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debtor's  goods  under  an  execution ;  thirdly,  a  formal  notice  by 
the  debtor  of  his  insolvency.  In  any  of  these  cases  the  creditor 
may  present  a  petition  in  bankruptcy  within  three  months 
after  the  commission  of  the  act  of  bankniptcy^the  former  Act 
allowed  him  one  year — and  the  bankruptcy  dates  back  to  the  first 
act  of  bankruptcy  proved  within  the  three  months,  so  that  all 
dispositions  of  property  made  by  the  bankrupt  from  that  date, 
except  in  the  ordinary  course  of  business  with  persons  not  aware 
of  his  financial  position,  are  set  aside. 

"  There  have  beeu  several  decisions  on  the  question  what  is 
the  precise  meaning  of  the  phrase  used  in  the  Act,  prescribing 
that  a  bankruptcy  notice  can  only  be  served  after  a  '  final  judg- 
ment '  has  been  obtained  by  the  creditor.  Where  the  creditor  has 
taken  a  promissory  note  for  the  judgment  debt,  he  was  decided  to 
be  precluded  from  serving  a  bankruptcy  notice  during  its  currency 
(lie  Matthews,  12  Q.  R  D.  506,  1884).  And  it  was  laid  down 
in  Re  Woodall  (13  Q.  R  D.  479,  1884)  that  the  creditor  must 
be  in  a  position  to  issue  execution*— that  is,  to  obtain  an  order 
authorizing  the  officer  of  the  court  to  seize  and  sell  the  debtor's 
goods — ^before  he  can  properly  issue  a  bankruptcy  notice.  The 
debtor  is  enabled,  by  the  Act  of  1883,  to  petition  in  bankruptcy 
against  himself,  but  to  prevent  tl^s  being  made  use  of  in  frivolous 
cases,  a  fee  of  ^5  is  imposed,  which  must  be  accompanied  by  a 
deposit  of  ^5  to  defray  expenses.  In  ordinary  cases  the  debtor 
who  desires  to  obtain  the  protection  of  the  Court  can  do  so  by 
filing  a  statement  of  insolvency,  upon  which  some  creditor,  friendly 
or  otherwise,  petitions  in  bankruptcy. 

*'  In  the  first  instance,  on  the  hearing  of  a  bankruptcy  petition, 
the  Court  makes  a  'receiving  order,'  which  has  the  effect  of 
protecting  the  property  of  the  debtor  from  all  claims  of  his 
creditors.  The  property  is  placed  under  the  charge  of  an  officer 
appointed  in  each  district  by  the  Board  of  Trade  aud  called  the 
'  official  receiver.'  The  first  steps  to  be  taken  are :  i.  A  state- 
ment to  be  made  out  by  the  debtor,  and  given  to  the  official 
receiver,  of  the  position  of  his  affairs.  3.  The  summoning  of 
a  general  meeting  of  creditors.     3.  The  public  examination  of 
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the  debtor,  which  takes  place  in  the  presence  of  the  registrar. 
At  the  first  creditors'  meeting,  or  an  adjournment  of  it,  the  debtor 
may  propose  a  scheme  of  arrangement,  which,  if  confirmed  by  a 
subsequent  meeting  of  creditors,  and  approved  by  the  Court, 
becomes  binding,  and  the  receiving  order  is  annulled.  But  a 
compromise  of  this  kind  requires  the  sanction  of  a  majority  in 
number  of  the  creditors,  representing  three-fourths  of  the  amount 
of  indebtedness. 

If  no  compromise  is  effected,  the  debtor  is  adjudicated  bank- 
rupt, whereupon  his  whole  property  vests  in  the  trustee  appointed 
by  the  creditors,  who  may  be  one  of  themselves,  or  any  other 
person  in  whom  they  have  confidence,  in  either  of  which  cases  he 
is  required  to  give  security.  In  small  bankruptcies  the  official 
receiver  is  always  trustee,  and  he  also  acts  in  that  capacity  during 
any  vacancy  in  the  office. 

"  A  bankrupt  who  has  surrendered  the  whole  of  his  property  to 
the  trustee  may  at  any  time  apply  for  his  discharge,  which  will 
enable  him  to  re-commence  business  and  to  acquire  property  for 
himself,  unfettered  by  the  heavy  restrictions,  civil  and  criminal, 
which  prevent  an  undischarged  bankrupt  from  obtaining  credit  and 
from  setting  up  in  trade  for  his  own  benefit  It  is  in  relation  to 
the  conditions  of  a  discharge  that  the  Act  of  1883  is  so  strict, 
and  has  given  so  much  satisfaction  to  business  men.  On  the 
bankrupt's  application  for  his  discharge,  any  creditor  has  the  right 
to  oppose ;  but,  whether  there  is  opposition  or  not,  the  official 
receiver  is  required  to  present  a  report  as  to  the  conduct  and 
afiairs  of  the  debtor.  If  the  bankrupt  has  committed  a  fraud,  or 
has  been  found  guilty  of  any  intentional  concealment  or  mis- 
statement, or  has  attempted  to  remove  or  conceal  any  part  of  his 
property,  the  Court  is  directed  to  refuse  the  order  of  discharge. 
The  Court  also  is  directed  either  to  refuse  the  discharge  altogether, 
to  suspend  it  for  a  specified  time,  or  to  grant  it  *  subject  to  any 
^conditions  with  respect  to  any  earnings  or  income  which  may 
afterwards  become  due  to  the  bankrupt,  or  with  respect  to  his 
after-acquired  property,*  if  any  of  the  following  facts  are  proved 
against  the  debtor : — 
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**  X.  That  he  '  has  omitted  to  keep  such  books  of  account 
as  are  usual  and  proper  in  the  business  carried  on  by  him, 
and  as  sufficiently  disclose  his  business  transactions  and  financial 
position  within  the  three  years  immediately  preceding  his  bank- 
ruptcy.' 

'*  It  will  be  seen  that  this  only  applies  to  persons  carrying  on 
a  business ;  and  it  has  recently  been  held  by  a  majority  of  the 
Court  of  Appeal  (m  Re  Mutton^  19  Q.  B.  D.  102, 1887)  that  where 
a  bankrupt  had  kept  proper  books  m  his  regular  business,  but  his 
bankruptcy  had  been  caused  by  purchases  of  land,  with  the  in- 
tention of  re-selling  it  for  building,  the  speculation  having  proved 
unsuccessful,  he  was  not  bound  to  keep  books  for  recording  such 
transactions. 

"  2.  That  he  '  has  continued  to  trade  after  knowing  himself  to 
be  insolvent' 

'*  3.  That  he  '  has  contracted  debts  without  reasonable  or  pro- 
bable expectation  of  being  able  to  pay  them.' 

^'4.  That  he  'has  brought  on  his  bankruptcy  by  rash  and 
hazardous  speculations,  or  unjustifiable  extravagance  in  living.' 

"  5.  That  he  has  put  creditors  to  unnecessary  expense  by 
frivolously  defending  actions  brought  against  him. 

"  6.  That  he  has  given  any  undue  preference  to  any  creditor. 

"  7.  That  he  has  previously  become  bankrupt,  or  made  a  com- 
position with  his  creditors. 

"  8.  That  he  has  made  any  voluntary  assignment  of  his  property 
for  the  benefit  of  his  family,  with  the  object  of  defeating  or  delaying 
his  creditors,  or  which  was  unjustifiable  having  regard  to  the  state 
of  his  affairs  when  it  was  made. 

"Naturally  the  provisions  of  the  Act  are  carried  out  with 
greater  strictness  by  some  Courts  than  by  others;  some  judges 
are  content  with  postponing  a  bankrupt's  discharge  for  a  month, 
where  others  would  suspend  them  for  a  year  or  more,  or  impose 
conditions  as  to  after  acquired  property ;  but  the  fact  that  punish- 
ment will  be  inflicted  upon  fraudulent  and  grossly  negligent  debtors, 
and  that  they  can  no  longer  count  upon  being  free  to  begin  the 
world  afresh  after  a  few  weeks  spent  in  passing  through  the  bank- 
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ruptcy  Court,  proves  a  valuable  aid  to  commercial  morality.  The 
Court  of  Appeal  does  not  review  the  decision  of  the  Court  of 
first  instance  as  to  the  amount  of  the  penalty,  but  it  has  several 
times  had  to  consider  whether  the  facts  upon  which  the  judge  has 
pronounced  or  refused  to  pronounce  the  suspension  of  the  dis- 
charge were  within  the  meaning  of  the  Act,  and  in  doing  so  the 
Court  has  strongly  upheld  the  general  policy  of  the  Legislature. 
Thus  in  Re  White  (14  Q.  R  D.  600,  1885),  where  two  partners, 
who  had  no  capital  of  their  own,  had  commenced  business 
by  borrowing  money,  assigning  to  the  lender  as  security  the 
goodwill  of  their  business  and  their  stock  and  book  debts,  and 
eventually  became  bankrupts,  the  judge  granted  a  discharge  only 
upon  condition  of  their  allowing  judgment  to  be  entered  up  against 
them,  in  the  name  of  the  trustee,  for  the  whole  amount  of  the 
debts,  thus  enabling  him  at  any  time  to  require  payment  from 
them  out  of  after  acquired  property.  The  Court  of  Appeal 
affirmed  this  decision,  on  the  ground  that  the  bankrupts  were 
guilty  of  the  third  offence  enumerated  above.  So  in  Salamaris 
Case  (14  Q.  B.  D.  936,  1885),  where  a  solicitor  had  engaged  in 
building  speculations  in  the  City  of  London  without  having  any 
capital  of  his  own,  borrowing  the  whole  of  the  money  required  for 
bu3ring  the  land  and  for  building  upon  it,  and  kiled  through  being 
unable  either  to  sell  or  let  the  land,  he  was  held  to  have  been 
guilty  of  'rash  and  hazardous  speculations'  (No.  4),  and  his 
discharge  was  only  granted  on  condition  that  out  of  his  future 
earnings  he  should,  after  setting  aside  a  specified  sum  for  the 
maintenance  of  his  family,  apply  the  rest  in  paying  his  creditors 
until  they  had  received  50  per  cent,  on  their  debts. 

*'  A  similar  discretion  is  given  to  the  Court  with  regard  to  con- 
firmation of  schemes  of  arrangement,  which  have  been  accepted 
by  the  creditors  whether  before  or  after  the  adjudication.  It  was 
found,  under  the  Act  of  1869,  that  the  gravest  abuses  arose  out 
of  the  provisions  enabling  the  debtor  to  agree  with  his  creditors 
as  to  a  compromise.  Creditors  were  generally  willing  to  accept 
ahnost  anything  rather  than  take  the  trouble  and  incur  the  ex- 
pense and  delay  involved  in  a  regular  bankruptcy  \  and  the  bank- 
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nipt  was  thus  able  to  shield  himself  from  further  inquiry  by  offering 
them  a  composition  at  once,  often  with  the  help  of  a  relative,  or  a 
creditor  having  some  indirect  motive.  The  Court  laid  down  in 
J^e  Genae  (i8  Q.  R  D.  i68,  1886)  that  the  judge  ought  to 
consider,  when  asked  to  approve  the  scheme  of  arrangement, 
both  the  interest  of  the  creditors  in  the  particular  case  and  the 
interest  of  the  public  at  large  in  maintaining  the  standard  of 
commercial  morality.  The  case  was  one  in  which  a  tailor  who 
had  committed  three  of  the  offences  above  mentioned,  having 
failed  to  keep  proper  books,  having  been  found  guilty  of  fraudu- 
lently preferring  one  of  his  creditors,  and  having  been  previously 
bankrupt,  after  being  adjudicated  bankrupt  proposed  to  pay  his 
creditors  a  composition  of  15  per  cent  The  requisite  majority 
of  creditors  accepted  the  composition,  and  the  London  registrar 
before  whom  the  question  came  approved  this  decision.  The 
creditors  had  before  them  a  statement  by  the  trustee  in  the  bank- 
ruptcy showing  that  the  estate  would  not  be  likely  to  pay  so  much 
as  15  per  cent  if  realised  in  bankruptcy;  on  the  other  hand,  the 
bankrupt's  own  statement  of  his  afifairs  showed  that  he  anticipated 
a  large  surplus.  The  Court  of  Appeal  reversed  the  decision  of 
the  registrar.  The  following  extracts  from  the  judgments  de- 
livered by  the  three  judges  of  the  Court  of  Appeal  will  show 
the  grounds  of  the  judgment  Lord  Justice  I^pes  said :  '  In 
approving  or  refusing  to  approve  the  composition,  the  Court  has 
to  consider  the  interest  of  the  creditors  and  the  conduct  of  the 
debtor.  Sub-section  6  of  section  18  clearly  defines  how  the  Court 
is  to  proceed.  If  the  composition  is  not  reasonable,  or  not  likely 
to  benefit  the  general  body  of  creditors,  or  where  the  Court  is 
required  to  refuse  the  discharge  of  the  debtor,  if  adjudged  bank- 
rupt, the  Court  must  refuse  to  approve ;  but  if  such  facts  are 
proved  as  would  justify  the  Court  in  refusing,  qualifying,  or  sus- 
pending the  debtor's  discharge  under  section  28,  the  Court  may 
refuse  to  approve  the  composition.  The  present  case  comes 
under  the  latter  part  of  the  rule.*  Lord  Esher,  Master  of  the 
Rolls  (President  of  the  Court  of  Appeal),  said  :  *  In  the  present 
case  the  debtor  had  been  guilty  of  various  offences  under  section  28, 
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one  of  them  being  a  fraudulent  preference.  This  is  no  light 
matter,  for  it  is  an  attempt  to  cheat  the  general  body  of  creditors. 
It  has  been  argued  that,  however  advantageous  to  the  creditors  a 
composition  or  scheme  may  be,  the  registrar  ought  not  to  approve 
it,  if  the  debtor  has  been  guilty  of  any  of  the  offences  mentioned 
in  sub-section  3  of  section  38.  I  cannot  quite  agree  with  that  view. 
I  think  that  the  registrar  ought  to  look  very  closely  into  the  matter. 
So  &r  as  the  effect  of  it  will  be  to  release  the  creditor  from  liability, 
his  conduct  ought  to  be  very  carefully  examined.  But  it  is  also 
the  duty  of  the  registrar  to  have  regard  to  the  interest  of  the 
creditors,  and  if  the  composition  or  scheme  is  clearly  the  best 
thing  for  the  creditors,  I  cannot  think  the  registrar  is  bound  in 
law  to  refuse  to  approve  it,  because  the  debtor  has  been  guilty  of 
offences  under  section  28.  The  registrar  ought  to  look  at  both 
sides,  and  not  to  punish  the  creditors  by  over  strictness  in  regard 
to  the  conduct  of  the  debtor.'  Lord  Justice  Lindley  said :  •  Under 
some  of  the  circumstances  mentioned  in  sub-section  6,  however 
beneficial  the  composition  or  scheme  may  be  to  the  creditors,  it 
is  the  duty  of  the  Court  by  reason  of  the  conduct  of  the  debtor  to 
refuse  to  sanction  it  The  present  case,  however,  is  not  one  of 
that  kind  But  even  in  such  a  case  as  the  present  the  conduct  of 
the  debtor  is  to  be  looked  at,  and  that  ingredient  is  of  the  more 
importance  whenever  it  is  extremely  doubtful  whether  the  proposed 
composition  or  scheme  is  the  best  thing  for  the  creditors.' " 


Report  of  the  Council. 

The  Honorary  General  Secretary  presented  the  Report  of  the 
Council  for  the  years  1885-6,  and  1886-87,  as  follows : — 

"  The  Council  were  unable  last  year,  owing  to  the  uncertainty 
of  public  affairs,  to  arrange  for  the  holding  of  a  Conference  with 
reasonable  hopes  of  a  good  representative  attendance.  They  are 
glad  to  congratulate  the  Association  on  meeting  this  year,  for  a 
second  time  in  its  history,  in  the  Guildhall  of  the  City  of  London, 
by  the  kind  invitation  of  the  Lord  Mayor  and  Corporation. 
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"  Obituary. 

**  During  the  last  two  years  the  Association  has  had  to  deplore 
the  loss  of  several  valued  members,  including  the  Right  Hon. 
I^rd  MoNKSWELL,  an  Honorary  Vice-President  for  Great  Britain ; 
the  Hon.  Sir  William  Youno,  formerly  Chief  Justice  of  Nova 
Scotia,  a  Vice-President  for  the  Dominion  of  Canada;  M.  £• 
GuiLLOu,  of  Concameau,  Fiance ;  Rear-Admiral  Bedford  Pm , 
London ;  M.  G.  A.  de  Neufville,  formerly  President  of  the 
Chamber  of  Commerce,  Frankfort;  Mr.  W.  Holungworth, 
London ;  Dr.  Kierulff,  Hamburg ;  and  the  Chevalier  Hyppolyts 
BoRDE,  Trinidad. 

''  Statemeni  of  Accounts. 

**  A  Statement  of  Accounts  for  the  two  years  will  be  inserted  in 
the  printed  Report  of  the  Conference." 

Books  Presented  to  the  Association. 

The  Honorary  General  Secretary  announced  that  the  following 
books  had  been  presented  to  the  Association  since  the  last  Con- 
ference, for  which  the  cordial  thanks  of  the  Association  were  due 
to  the  donors : — 

Dr.  Otto  Borchardt, '  HandelsgeseUbuch  des  Erdballs'  (Codes 
of  Mercantile  Law  of  all  Nations),  Berlin,  vols.  iv.  and  v.,  pre- 
sented by  the  author.  Professor  Vittorio  de  Rossi,  ^  La  Esecu- 
zione  delle  Sentenze  e  delli  Atti  del  autoriti  Straniere,  secondo  il 
Codice  di  Procedura  Italiano,'  Leghorn,  presented  by  the  author. 

Election  of  President. 

Dr.  Wendt  proposed,  and  the  Hon.  Judge  Peabody  seconded, 
the  election  of  the  Hon.  Sir  Charles  Parker  Butt  as  President 
of  the  Association  for  the  next  two  years,  which  was  unanimously 
agreed  to. 
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Votes  of  Thanks. 

The  Hon.  Judge  Peabody  proposed,  and  M.  Paul  David 
(Paris),  seconded  the  following  resolution,  which  was  unanimously 
adopted : — 

*'  That  the  best  thanks  of  this  Association  be  given  to  the  Right 
Hon.  the  Lord  Mayor  of  London,  Sir  Reginald  Hanson, 
Bart.,  LL.D.,  to  Her  Majesty's  Attorney-General  for 
England,  Sir  Richard  K  Webster,  M.P.,  and  to  the 
gentlemen  of  the  Reception  Committee,  for  the  kindness 
and  generosity  with  which  they  have  received  the  Members 
of  the  Association  on  this  its  second  visit  to  the  City  of 
London/' 

Dr.  Wendt  proposed,  and  the  Hon.  Judge  Peabody  seconded, 
and  the  Conference  unanimously  adopted  the  following  resolu- 
tion : — 

''That  this  Association  expresses  its  thanks  to  the  Common 
Council  of  the  City  of  London  for  their  kindness  in 
placing  at  the  disposal  of  the  Association  the  Old  Council 
Chamber  of  the  Guildhall  for  the  sittings  of  the  present 
Conference." 

Sir  Travers  Twiss  proposed,  and  M.  THfioDORE  C.  Engels 
seconded  the  following  resolution,  which  was  also  unanimously 
adopted : — 

"  That  the  best  thanks  of  the  Conference  be  given  to  the  Press 
for  their  excellent  reports  of  its  proceedings." 

M.  Clunet  proposed  a  vote  of  thanks  to  the  gentlemen  who 
had  acted  as  Chairmen  at  the  different  sittings  of  the  Conference, 
namely : — 

"The  Right  Hon.  the  Lord  Mayor,  the  Hon.  Sir  Charles 
Parker  Butt,  the  Hon.  David  Dudley  Field,  Sir 
Travers  Twiss,  Dr.  Wendt,  and  Dr.  Sieveking." 
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The  motion  was  carried  by  acclamation. 

The  Chairman  (Dn  Sieveking)  then  closed  the  Conference  by 
a  brief  address,  in  which  he  observed  that  the  work  of  the  Associa- 
tion was  that  of  preparing  and  informing  a  power  stronger  than 
legislation)  public  opinion.  In  this  work  the  Association  went 
l)efore  and  beyond  governments.  It  was  a  most  valuable 
feature  of  these  Conferences  that  they  brought  men  of  different 
countries  together,  for  there  are  many  things  which  can  be  done 
by  verbal  discussion  which  cannot  possibly  be  done  by  writing. 
He  had  himself  learned  so  much,  and  met  so  many  able  men,  by 
attending  the  Conferences  of  this  Association,  that  he  felt  that 
this  alone  would  be  a  sufficient  reward  for  all  the  trouble  involved. 
He  thought  we  ought  all  to  be  encouraged  to  go  on,  and  continue 
our  work  with  even  greater  zeal  than  in  the  past 
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GREAT  BRITAIN. 

The  Right  Hon.  Sir  Charles  Parker  Butt,  P.C,  President  of 

the  Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court 

of  Justice,  late  President  of  the  Association. 
Hon.    George   Denman,   Judge  of  the   Queen's    Bench   Division 

of  the  High  Court  of  Justice. 
Sir  Charles   Hall,  Q.C,  K.C.M.G.,  M.P..  Attorney-General  to 

H.R.H.  the  Prince  of  Wales. 
Hon.    Sir   Charles   Edward  Pollock,  Judge  of  the  Queen's 

Bench  Division  of  the  High  Court  of  Justice. 
Sir  Travers  Twiss,  Q.C,  D.CL.,  F.R.S.,  late  Chairman  of  the 

Executive  Council. 
Sir  Richard  E.  Webster,  M.P.,  Her  Majesty's  Attorney-General 

for  England. 

JAPAN. 

His  Excellency  Viscount  Kawase  Masataka,  Envoy-Extraordinary 
and  Minister-Plenipotentiary  at  the  Court  of  St.  James's. 

NETHERLANDS. 

F.   B.  Coninck-Liefsting,   Judge  of  the  Supreme  Court  of  the 

Netherlands. 
E.  J.  B.  Cremers,  late  Minister  of  Foreign  Affairs,  Member  of  the 

Second  Chamber. 

SWEDEN  AND  NORWAY. 
A.  P.  Bergstr5m,  late  Minister  of  the  Interior. 

VICE-PRESIDENTS. 

AUSTRIA Dr.  Heinrich  Jaques,  Member  of  the  Lower 

House  of  Parliament,  Vienna. 
CAPE  OF   GOOD!  Hon.     Sir    J.  H.  De  Villiers,  K.C.M.G., 

HOPE       ...  J      Chief  Justice.  Capetown. 

DENMARK  ...  Dr.  C.  Goos,   Professor  at  the  University  of 

Copenhagen. 

ENGLAND Sir  Walter  G.  F.  Phillimore,  Bart.,  D.C.L., 

London. 
„  Dr.  Ernest  Emil  Wendt,  D.C.L.,  London. 

FRANCE     A.  Boucher-Cadart.  Paris. 

„  Charles  Demangeat,  Counsellor  of  the  Court 

of  Cassation,  Paris. 
„  Daniel  de  Folleville,  Professor  of  Law  a 

the  University  of  Douai. 
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GERMANY,.. 

INDIA*        

ITALY         

NETHERLANDS. 

NORWAY 

RUSSIA      

SWEDEN 

SWITZERLAND  ... 
UNITED  STATES 


Dr.  L.  GOLDSCHMIDT,  Royal  Privy  Councillor 

of  Justice  and  Professor  at  the  University 
of  Berlin. 
Consul  H.  H.  Meier,  Bremen. 
Hon.  John  Scott,  Judge  of  the  High  Court  of 

Judicature,  Bombay. 
Chas.  F.  Gabba,   Professor  at  the  University 

of  Pisa. 
Comm.    Aug.   Pierantoni,    Senator   of  the 

Kingdom  and  Profrffesor  at  the  University  of 

Naples. 
Dr.  T.  M.  C.  Asser,  Counsel  to  the  Ministry 

of    Foreign    Affairs   and    Professor   at   the 

University  of  Amsterdam. 
C.  H.  SCHWEIGAARD,  late  Minister  of  State, 

Christiania. 
Prof.    W.     Besobrazoff,    Member    of    the 

Academy  and  Professor  at  the  University  of 

St.  Petersburg. 
Dr.   S.  A.    Hedlund,  Member   of  the    First 

Chamber,  Gothenburg. 
,  Dr.  C.  G.  Kcenig,  Professor  in  the  University 

of  Berne. 
Hon.  Chas.  A.  Peabodv,  New  York. 
Gen.  JAS.  Grant  Wilson,  New  York. 
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COUNCIL. 

CHAIRMAN  OF   THE   EXECUTIVE  COUNCIL. 

Dr.  Ernest  Emil  Wendt,  D.C.L. 

♦The  President,  >. 

♦The  Vice-Presidents,  I    _,    ^^  . 

♦The  Treasurer,  f  Ex-Offlao. 

♦The  Hon.  Gen.  Secretary,J 

Atkinson,  Alderman  H.  J.,  M.P..  Hull. 
*  Baden-Powell,  Sir  George,  K.C.M.G.,  M.P. 
♦Bailey,  John  Rand,  Nice. 
♦Barclay,  T.,  LL.B.,  Paris. 
♦Brown,  Joseph,  Q.C,  London. 
♦Carmichael,  C.  H.  E.,  M.A.,  F.R.S.L.,  London. 
•Carver,  T.  G..  M.A.,  London. 

Clunet,  E.,  Avocat  k  la  Cour  de  Paris. 

COUDERT,  F.  R.,  New  York. 

Demeur,  a.,  Brussels. 

Dickson,  Oscar,  Gothenburg. 

Field,  Hon.  David  Dudley,  New  York. 

Freeland,  H.  W.,  Chichester. 

Glover,  John,  London. 
♦Hall,   Sir   Chas.,   Q.C,   K.C.M.G.,   M.P.,  Attorney-General    to. 

H.R.H.  the  Prince  of  Wales. 
♦Hill,  Gray,  Liverpool. 

HiNDENBURG,  Dr.  A.,  Advocate,  Copenhagen. 

Krapf-Liverhof,  Chevalier   F.    de,   Consul-General   for  Austria- 
Hungary,  London. 

Passy,  FRfo^RiC,  Paris. 
•Pears,  E.  A.,  London. 

Peborgh,  E.  van,  Antwerp. 

Platt,  Ch.,  Philadelphia,  U.S.A. 

Rahusen,  Dr.  E.  N.,  Amsterdam. 

Scherzer,  Chevalier  C.  de,  Austrian  Consul-General,  Genoa. 
♦Shand,  Right  Hon.  Lord,  London. 

Simon,  Sir  John,  Q.C,  London. 
♦Smith,  Sir  Francis  Villeneuve,  London. 
♦Spinks,  Thomas,  Q.C,  D.C.L.,  London. 
♦Stubbs,  Charles,  M.A.,  LL.D.,  London. 
♦Stuart,  Hon.  Sir  Robert,  London. 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Professor  in  the  University 

of  Glasgow. 
♦TOMKINS,  F.J.,  D.C.L.,  London. 

♦Webster.   Sir  R.   E.,    M.P.,    Her    Majesty's   Attorney- General,. 
London. 

*  Member*  of  the  ExeouttTe  Ooiincil. 
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TREASURER. 

The  Rt.  Hon.  Sir  John  Lubbock,  Bart.,  P.C..  M.P.,  F.R.S. 

BANKERS. 

ROBARTS,  Lubbock  &  Co.,  15,  Lombard  Street,  London. 

HONORARY  GENERAL  SECRETARY. 

J.  G.  Alexander,  LL.B.,  London. 

HONORARY  INTERNATIONAL  SECRETARIES. 

C.  H.  E.  Carmichael,  M.A.,  F.R.S.L.,  London. 
Charles  Stubbs,  M.A.,  LL.D.,  London. 
T.  Barclay,  LL.B.,  Ph.D.,  Paris. 

ASSISTANT  SECRETARY. 
Alexander  Scott,  London. 
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An  obelisk  (t)  signifies  Life  Membership, 

Ahlers,  Jacob,  Hamburg. 

Alexander,  J.  G.,  LL.B.,  33,  Chancery  Lane,  London,  W.C. 
Allen,  Charles  H.,  Secretary  to  the  British  and  Foreign  Anti- 
Slavery  Society,  55,  New  Broad  Street,  London. 
Allen  J.  S.,  Jun.,  Sec.  Marine  Insurance  Co.,  Liverpool. 
Akgell,  J.  B.,  President  of  the  University,  Ann  Arbor,  Michigan. 
Annecke,  Consul  Walter,  Secretary  of  the  Deutscher  Handelstag, 

Berlin. 
Arnold,  W.,  4  to  6,  Throgmorton  Avenue,  London. 
ASSER,    Professor   T.  M.  C,    Councillor   of  the   Foreign   Office, 

Amsterdam. 
Association  of  Average  Adjusters,  Capel  Court,  London. 
Atkinson,  H.  J.,  M.P.,  Hastings. 

AUSTRO-HUNGARIAN     LLOYD'S    STEAM     NAVIGATION    COMPANY, 

Trieste. 


Badcock,  B.  F„  17,  Water  Street,  Liverpool. 

Baden-Powell,  Sir  George,  K.C.M.G.,  M.P.,  8,  St.  George's 

Place,  London. 
Baernreither,  Dr.  J.  M.,  Vienna. 
Bailey,  John  Rand,  27,  Boulevard  Dubruchage,  Nice. 
Baldwin,  Professor  Simeon  E.,  Yale  College,  New  Haven,  U.S.A. 
Barclay,  T.,  LL.B.,  Ph.D.,  17,  Rue  Pasquier,  Paris. 
Barnard,  Hon.  F.  A.  P.,  LL.D.,  President  of  Columbia  College, 

49th  Street,  corner.  Fourth  Avenue,  New  York. 
Batz,  Karl  W.,  Walpodenstr,  6,  Mayence. 
Bateson,  H.  D.,  14,  Castle  Street,  Liverpool. 
Beaulieu,  J.  Le  Hardy  de,  Brussels. 
Benedict,  Robert  D.,  68,  Wall  Street,  New  York. 
Bergstr^m,  a.  p.,  late  Minister  of  the  Interior,  Governor  of  Orebro 

and  Member  of  the  Second  Chamber,  Stockholm. 
Besobrazoff,  Professor  W.,  Wassily  Ostrow  13,   Ligne    16,  St. 

Petersburg. 
Blaess,  Walther,  8,  Rue  Gomare,  Antwerp. 
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Board  of  Marine  Underwriters,  17,  Merchants'  Exchange, 
Philadelphia. 

BOHLEN.  J.  F.  Eduard,  Gr.  Reichenstrassc  27,  Hamburg. 

BoissEVAiN,  G.  M.,  4,  Tesselschaderstraat,  Amsterdam. 

Borchardt,  Dr.  Oscar,  Franzosische  Strasse  32,  Berlin. 

BOERSEN  COMITfi.  Riga. 

Botta,  Professor  Vincenzo,  25.  West  37th  Street,  New  York. 
tBoucHER-CADART,  ALFRED,  Director  of  the  SArei^  Ginirale^  14, 
Rue  Chauveau-Lagarde,  Paris. 

Bowles,  Charles,  London. 

Bracxiforti,  Professor  Dr.   Conte  Ferdinando,  is,  Via  Durini, 
Milan. 

Brainerd,  Cephas,  Attomey-at-Law,  iii,  Broadway,  New  York. 

Bristol,  The  Most  Hon.  the  Marquess  of,   Ickworth,  Bury  St 
Edmunds. 

British  and  Foreign  Marine  Insurance  Co.,  Liverpool 

British  Steamship  Owners'  Association,  Sunderland. 

Bromage,  G.,  9,  Gracechurch  Street,  London. 

Brown,  A.  H.,  M.P.,  12,  Grosvenor  Gardens,  London, 
t  Brown,  Joseph,  Q.C,  2,  Essex  Court,  Temple,  London. 

Burners,  G.  R.,  158,  Leadenhall  Street,  London. 

Burton,  T.  E.,  Cleveland,  Ohio,  U.S.A. 

Butler,  W.  H.,  4,  Cook  Street,  Liverpool. 

tBuTT,  Rt.  Hon.  Sir  Charles  Parker,  President  of  the  Pro- 
bate, Divorce  and  Admiralty  Division  of  the  High  Court  of 
Justice,  London. 


Campbell,  R.  Vary,  37,  Moray  Place,  Edinburgh. 

Carmichael,  C.  H.  E.,  M.A.,  F.R.S.L.,  Earlsmutr  House,  Mirabel 

Road.  Fulham. 
Carver,  T.  G.,  M.A.,  i.  Brick  Court,  Temple,  London. 
Catellani,  E.  L.,  Via  Spirito  Santo  1806,  Padua. 
Cayzer,  Irving  &  Co.,  Leadenhall  Buildings,  London. 
Cercle  des  Anciens    Etudiants   de   l'Institut   d'Anvers, 

Antwerp. 
Chamber  of  Commerce,  Antwerp. 
Chamber  of  Commerce,  Breslau. 
Chamber  of  Commerce,  Incorporated,  Cardiff. 
Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce  and  Shipping,  Incorporated,  Hull. 
Chamber  of  Commerce,  Leipsic 
Chamber  of  Commerce,  American,  Liverpool. 
Chamber  of  Commerce,  Liibeck. 
Chamber  of  Commerce,  Melbourne. 

Clunet,  E.,  Avocat  k  la  Gourd' Appel,  i,  Place  Boieldieu,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 
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Clyde  Shipowners*  Association,  Royal  Exchange,  Glasgow. 
Collins,  H.  W.,  3,  Union  Court,  Castle  Street,  Liverpool. 
COMIT^    DES    ASSUREURS  Maritimes    de    Paris,    I,    Rue  du  4 
Septembre,  Paris. 

COMITf  DES  ASSUREURS  MARITIMES  DU  HAVRE,  Havre. 
COLOMB,  Rear-Admiral  P.  H.,  R.N.,  97,  St.  George's  Road,  London. 
CONlNCK-LlEFSTiNG,  Hon.  F.  B.,  Vice-President  of  the  Supreme 

Court  of  the  Netherlands,  The  Hague. 
COOKES,  Thos.  S.,  32,  Comhill,  London. 

COOLEY,  Hon.  Judge  T.  M.,  LL.D.,  Ann  Arbor,  Michigan,  U.S.A. 
COMMERZCOLLEGIUM,  Konigliches,  Altona. 
Corregioni,  Dr.  Chas.  d'Orelli,  Secretary  to  the  Swiss  Consulate, 

25,  Old  Broad  Street,  London. 
CORRY,  John,  9  and  11,  Fenchurch  Avenue,  London. 
COUDERT,  F.  R.,  Advocate,  68  and  70,  William  Street,  New  York. 
Court,  Henri,  Judge,  Trinidad. 
COUVREUR,    AUGUSTE,    late  Vice-President   of  the    Chamber  of 

Representatives,  24,  Rue  des  deux  Eglises,  Brussels. 
tCRAWSHAY,  George,  6,  Adelphi  Terrace,  London. 
Crease,  Col.  J.  F.,  C.B.,  c.o.  Messrs.  Burnett  &  Co.,  123,  Pall  Mall» 

London. 
Cremers,  E.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the 

Second  Chamber,  The  Hague. 
Crosfield,  Thos.,  9,  Derwent  Square,  Stoneycroft,  Liverpool. 


Daguin,  Fernand,  Avocat  k  la  Cour  d'Appel  et  Secretaire  Gdndral 

de  la  Socidtd  de  Legislation  Compar^e,  29,  RuedeTUniversitdy 

Paris. 
Dainville,  Emmanuel,  Sous-Inspecteurdesdouaniers,  17,  Place  de 

la  Madeleine,  Paris. 
David,  Paul,  Avocat  &  la  Cour  d'Appel,  81,  Rue  des  Saints  P6res» 

Paris. 
Davies,  Julien  T.,  A.M.,  LL.B.,  32,  Nassau  Street,  New  York. 
tDAVis,  The  Hon.   Bancroft,  late  Minister-Plenipotentiary  of  the 

United  States  of  America  at  the  Court  of  Berlin,  162 1,  H  Street^ 

Washington. 
Deady,  Hon.  M.  P.,  Oregon,  State  of  New  York. 
Demangeat,  C,  Counsellor  of  the  Cour  de  Cassation^  (3(1^  Rue  St. 

Placide,  Paris. 
Demeur,  a..  Member  of  the  Chamber  of  Representatives,  157,  Rue 

Jourdan  St.  Gilles,  Brussels. 
Denman,  Hon.  George,  Judge  of  the  Common  Pleas  Division  of  the 

High  Court  of  Justice,  8,  Cranley  Gardens,  London,  S.W. 
Deutscher   Lloyd,    Transport-Versicherungs-Actien-Gesellschaft^ 

Berlin. 
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tDiCRSON,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
Dillon,  Hon.  Judge  J.  F.,  Davenport,  Iowa,  U.S.A. 
DiTCHBURN,  Capt.,  Harrington  House,  Forest  Drive,  Leytonstone. 
Dixon,  J  as.,  3i,  Gracechurch  Street,  London. 
DORN,  Dr.  M.  VON,  Editor  of  the  Triester  Zeitung,  Trieste. 
Driebeck,  Dr.  L.  C,  Rotterdam. 
Drummond,  W.  v.,  Shanghai. 
Duncan,  Luaus  C,  M.A.,  LL.B.,  London. 
DuNCKER,  Director  ARTHUR,  Hamburg. 
DUPUIS,  C,  12,  Place  de  la  Bourse,  Paris. 

DUSSELDORFER    ALLGEMEINE     VeRSICHERUNGS    GESELLSCHAFT 

Diisseldorf. 
Dutilh,  C.  C,  Wijnhaven,  13,  Rotterdam. 


Edwards,  E.  £.,  4,  Chapel  Street,  Liverpool. 
Eetbn,  E.  van,  61,  Canal  des  R6collets,  Antwerp. 
ElDGENOSSENISCHE  TRANSPORT  VERSICHERUNGS  GESELLSCHAFT 

(La  F^d^rale),  Zurich. 
Embden,  Dr.  Georg,  Hamburg. 
Endicott,  Hon.  W  .C,  Judge  of  the  Supreme  Court  of  Massachusetts, 

Salem,  Massachusetts. 


Fenwick,  J.  Fen  WICK,  57,  Gracechurch  Street,  London. 
tFiELD,  Hon.  David  Dudley,  i,  Broadway,  New  York. 
Field,  Hon.  S.  J.,  Judge  of  the  Supreme  Court  of  the  United  States, 

Washington. 
Folleville,  Professor  Daniel  de,  2,  Cour  des  Halles,  Douai. 
'*Fonci£re'*Compagnie  d* Assurances,  12,  Place  de  la  Bourse 

Paris. 
Foster,  T.  Gregory,  i,  Pump  Court,  Temple,  London. 
France,  Adolphe,  Member  of  the  Institute  of  France,  Paris. 
tFREELAND,  H.  W.,  Athenaeum  Club,  London. 
Frankfurter  Transport  Unfall  und  Glas  Versicherunos 
AcTiEN  Gesellschaft,  Frankfort-on -the- Main. 


GABBAt  Professor  Charles  Francis,  Pisa. 
Garrett,  P.  C,  Fairfield,  Logan,  Philadelphia. 
Garricr,  a.  C,  25,  Emperor's  Gate,  London. 
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Garrick.  Sir  James  F.,Q.C.,  K.C.M.G.,  9.  Wetherby  Gardens, 

South  Kensington. 
General  Shipowners'  Society,  Whittington  House,  Leadenhal 

Street.  London. 
Genicot,  Franc,  Dispacheur,  Antwerp. 
Gerdes,  a.,  Aux  Cayes,  Haiti. 

Getz,  Dr.  GUSTAV,  19,  Tounus  Platz,  Frankfort-on-the-Main. 
GiBSONE,  Alex.,  Privy  Counsellor  of  Commerce,  Dantzig. 
Gillies,  Thos.  B.,  23,  Bedford  Place,  London. 
Glasgow  Shipowners'  Association,  30,  Gordon  Street,  Glasgow. 
Glover,  J.,  88,  Bishopsgate  Street,  London. 
Glynn,  Walter,  20,  Water  Street,  Liverpool. 
GOLDSCHMIDT,  Professor  Dr.  L.,  University,  Berlin. 
Goos,  Professor  C,  University,  Copenhagen. 
GOUBAREFF,  D.,  Villa  Goubareff,  Beaulieu,  par  Villefranche-sur-mer, 

Alpes  Maritimes,  France. 
GouDY,  Henry,  Advoca'te,  Edinburgh. 
Gow,  W.  M.,  Union  Marine. Insurance  Co.,  Liverpool. 
Green,  Ashbel,  s,  Vanderbilt  Avenue,  New  York. 
Griffith,  Wm.,  17,  Bedford  Row,  Gray's  Inn,  London. 


Hadley,  Sydney  Charles,  Great  Eastern  Road,  Stratford. 
Halkier,  Dr.  Herman,  Advocate,  58,  Hjomet  af  Kronprindsesse- 

gade,  2  Sal.,  Copenhagen. 
Hall,  Sir  Charles,  K.C.M.G.,  Q.C,  M.P.,  Attorney-General  to 

H.R.H.  the  Prince  of  Wales,  New  Court,  Temple,  London. 
Hamm,  Herr,  Oberstaats-Anwalt,  Cologne. 
Hammick,  Jas.  T.,  The  Wakelyns,  Uckfield,  Sussex. 
Hanel,  Professor  Dr.  A.,  Kiel. 
Hansen,  J  oh  an,  Consul-General,  Copenhagen. 
Hartlepools  Shipowners'  Society,  West  Hartlepool. 
Haynes,  T.  H.,  4,  Fenchurch  Avenue,  London. 
Hecksher,  Carl,  Consul,  Copenhagen. 
tHEDLUND,  Dr.  S.  A.,  Member  of  the  First  Chamber,  Gothenburg. 
*•  Helvetia  "  AllgexMeine  Versicherungs  Gesellschaft,  St. 

Gall. 
Henderson  Brothers,  18,  Leadenhall  Street,  London. 
Hertslet,  Sir  E.,  C.B.,  Foreign  Office,  Downing  Street,  London. 
Hesse- Wartegg,  Chevalier  E.  de,  42,  Albion  Street,  Hyde  Park 

Square,  London. 
Heyne,  W.  D.,  24,  Hackin's  Hey,  Liverpool. 
Hill,  Gray,  io.  Water  Street,  Liverpool. 
HiNDENBURG,  Dr.  A.,  Copenhagen. 

HODGKINSON,  G.  L.,  4,  Corbet  Court,  Gracechurch  Street,  London. 
Hogg,  Edward,  Jerusalem  Chambers,  Cornhill,  London. 
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HOLMAN,  JAS.  &  Sons,  50,  Lime  Street,  London. 

Hubbard,  G.  A.,  D^put6  de  Seine-et-Oise,  2,  Rue  de  Bourgogne, 

Paris. 
tHucHTiNG,  G.  W.,  Bremen. 
Hughes,  John.  Liverpool. 

Hull,  T.  M.,  Incorporated  Law  Society,  13,  Union  Court,  Liverpool. 
Hunter,  J.  W.,  Antwerp. 


IHLEN,  J.,  Advocate,  Christiania. 

Institute  of  London  Underwriters,  i,  St.  Michael's  House, 

Cpmhill. 
"Italia"   Societa  d'Assicurazioni   Marittime,   Fluviali  e 

Terrestri,  Genoa. 
ISACHSEN,  H.,  Grimstad,  Norway. 


Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool. 
JACOBSEN,  Captain  N.,  Copenhagen. 
Jager,  George,  Jun.,  7,  North  John  Street,  Liverpool. 
JAMIESON,  J.  Donaldson,  East  India  Avenue,  London. 
tjAQUES,    Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6, 
Freisingergasse,  Vienna. 
Jennings,  Sir  Patrick,  K.C.M.G.,  Sydney. 
JiTTA,  D.  J.,  Westeinde,  12,  Amsterdam. 


Kaufmannschaft,  Die  Aeltesten  der,  Berlin. 
Kaufmannschaft.  Die  Vorsteher  der,  Konigsberg, 
Kaufmannschaft,  Die  Vorsteher  der,  Magdeburg. 
Kaufmannschaft,  Die  Vorsteher  der,  Stettin. 
Kelly,  Edmond,  Avocat  au  Barreau  de  New  York,  36,  Avenue  de 

rOpfera,  Paris. 
KiRKMAN,  Thos.,  3,  Tithebam  Street,  Liverpool. 
Klubien,  a..  Advocate,  Copenhagen. 
KoNiG,  Professor  Dr.  C.  G.,  131,  Gerechtigkeitsgasse,  Berne. 
Krapf-Liverhof,    Chevalier    F.     de,   Acting  Consul-General  for 

Austro-Hungary,  11,  Queen  Victoria  Street,  London. 
Krieger,  Dr.  Andreas  F.,late  Ministerof  Justice,  23,  Rosenvanget, 

Copenhagen. 
KrDger,  Dr.  F.,  Hamburg. 
Kuo-Taj-in,  His  Excellency,  late   Chinese    Minister  in  London, 

Peking. 
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Ladd,  Nathaniel  W.,  23,  Pemberton  Square,  Boston,  U.S.A. 

Laeisz,  C.  Ferd.,  Neuebuiig:,  14,  Hamburg. 

Laird,  William,  63,  Hamilton  Square,  Birkenhead. 

Langlois  Jacques,  Antwerp. 

Lansing,  Abraham,  Albany,  New  York. 

Laveleye,  Professor  Emile  de,  University,  Lidge. 

Lebel,  Rodolphe,  9,  Place  du  Pantheon,  Paris. 

Leitner,  Dr.  G.  W.,  LL.D.,  D.C.L.,  Oriental  Nobility  Institute 

Woking. 
Lejeune.  Charles,  Courtier  d' Assurances,  Antwerp. 
Lemon,  W.  G.,  2,  New  Square,  Lincoln's  Inn,  London. 
Lempriere,  Charles,  D.C.L.,  32,  Great  George  Street,  London. 
Levy,  Dr.  H.  B.,  Hamburg. 
Levy,  J.  A.,  Amsterdam. 
LiDGSTT,  G.,  6,  Lime  Street  Square,  London. 
LiEBE,  C,  President  of  the  Senate,  Copenhagen. 
Liverpool  Average  Adjusters'  Association,  A  10.  Liverpool 

and  London  Chambers,  Liverpool. 
Liverpool  and    London   Steamship    Owners'    Protection 

Association,  Liverpool. 
Liverpool  Sailing  Shipowners'  Mutual  Indemnity  Associa- 

TION,  Liverpool. 
Liverpool  Shipowners'  Association,  Liverpool. 
Liverpool  Steamship  Owners'  Association,  Liverpool. 
Liverpool   Underwriters'  Association,  Exchange  Buildings, 

Liverpool. 
Love,  Alfred  H.,  Philadelphia. 
Lubbock,  Rt.  Hon.  Sir  John,  Bart.,  P.C.,  M.P.,  F.R.S.,  15,  Lombard 

Street,  London. 
Lucas,  Charles,  Member  of  the  Institute  of  France,  Paris. 
LuzzATi,  Aw.,  IPPOLITO,  J.,  Corso  Re  Umberto,  8,  Turin. 
Lyon-Caen,  Charles,  13,  Rue  Soufflot,  Paris. 


Macrory,  Edmund,  7,  Fig  Tree  Court,  Temple,  London. 
Manatt,  Irving  Jay,  LL.D.,  Chancellor,  University  of  Nebraska, 

Lincoln,  U.S.A. 
Maneles,  H.,  Secretary  of  the  Azienda  Oesterreichisch-Franzosische 

Elementar  und  Unfall-Versicherung  Gesellschaft,  i,  Wipplin- 

gerstrasse,  Vienna. 
IMannheimer,  T.,  Bank  Director,  Gothenburg. 
Marataka,  His  Excellency  Viscount  Kawase,  Japanese  Minister 

to  the  Court  of  St  James's. 
Marcoartu,  His  Excellency  Don  Arturo  de,  Madrid. 
Marcus,  Dr.  V.,  Senator,  Bremen. 
Marsh,  J.  A.,  Guion  Steam  Ship  Co.,  Liverpool. 


(     17     ) 

Martin,  Dr.  Rudolph,  Judge  of  the  Hanscatic   High  Court  of 

Appeal,  Hamburg. 
Mather,  John,  Edinboro'  Chambers,  8,  King  Street,  Manchester. 
McDoNELL,  John,  4,  Elm  Court,  Temple,  London. 
Meier,  H.  H..  Consul,  Bremen. 
Meister,  C.  F.  Wilhelm,  Frankfort-on-the-Main. 
Mele.  Dr.  Werner  von,  Hamburg. 
Meulen,  J.  ter,  Amsterdam. 
Middelboe,  Johannes,  S.,  Copenhagen. 
MoLLER,  Hans,  Director  of  the  Marine  Insurance  Company,  Pors- 

grund,  Norway. 
MOnkeberg,  Dr.  RUD.,  Hamburg. 
Mouthaan,  Dr.  W.  H.  K.,  Amsterdam. 
MouLvi,  Rafirridin  Ahmed,  Middle  Temple. 
MUMM  VON  Schwarzenstein,  Dr.  Juris,  late  Ober-Burgermeister, 

Frankfort-on-the-Main. 
Munchener  RUckversicherungs  Gesellschaft,  Munich. 
MUNRO.  G.  L..  96,  Highbury  New  Park,  London. 
Murray,  Dr.  D.,  169,  West  George  Street,  Glasgow. 


Nabuco,  Joaquin,  President  of  the  Brazilian  Anti-Slavery  Society, 

Rio  de  Janeiro. 
tNAGAOKA,  Jushie  M.  Y.,  Hamako,  Tokio,  Japan. 
Nash,  Stephen  P.,  Advocate,  67,  Wall  Street,  New  York. 
Natusch,  F.  B.  B.,  8,  Finch  Lane,  London. 
Nellemann,  J.  M.  v..  Minister  of  Justice,  Copenhagen. 
NisSEN,  WOLDEMAR,  Hamburg. 
NoAD,  T.  N.,  9,  Fenchurch  Avenue,  London. 
NORSA,  Aw.  Cav.  Cesare,  Via  de  Rastrelli,  12,  Milan. 
North  German  Lloyd  Steam  Navigation  Co.,  Bremen. 
North  of  England  Iron  Steamship  Insurance  Association, 

N  e  wcastle-  on-Ty  ne. 
North  or  England  Protecting  and  Indemnity  Association, 

Maritime  Buildings,  Newcastle-on-Tyne. 
North  of  England  Steam  Shipowners'  Association,  25,  King 

Street,  Newcastle-on-Tyne. 
Nubar  Pasha,  His  Excellency,  Cairo. 


Oberrheinische  Versicherungs  Gesellschaft,  Mannheim. 
OURjfiM,  Baron  A.  A.  D',  18  Rue  du  Lycde,  Pau.     . 


tPANKHURST,  Dr.  R.  M.,  Outer  Temple,  London,  and  10,  St.  James's 
Square,  Manchester. 
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tPASSY,  F.,  President  of  the  Society  of  Economists,  8,  Rue  Labordfere, 
Neuilly,  near  Paris. 

Peabody,  Hon.  Judge  Charles  A.,  2,  Wall  Street,  New  York. 

Peace  Society,  47,  New  Broad  Street,  London. 

Pears,  E.  A.,  Secretary  to  the  Australian  and  New  Zealand  Under- 
writers' Association,  68,  Comhill,  London. 

Peborgh,  E.  van,  Member  of  the  Communal  Council,  Antwerp. 

Pell,  William  Cruger,  New  York. 

Penton,  E.,  Jun.,  I,  Mortimer  Street,  Cavendish  Square. 

Phillimore,  Sir  Walter  G.  F.,  Bart..  D.C.L.,  4,  Paper  Buildings. 
Temple,  London. 

Pierantoni,  Professor  Comm.  A.,  Senator  of  the  Kingdom  of  Italy, 
Via  Venti  Settembre  No.  10,  Rome. 

PiLTER,  Thomas,  Ex-President  of  the  British  Chamber  of  Commerce, 
24,  Rue  Alibert,  Paris. 

Platt,  Charles,  President  of  the  Insurance  Company  of  North 
America,  232,  Walnut  Street,  Philadelphia. 
tPOLLOCK,  Hon.  Sir  CHARLES  E.,  Baron  of  the  Exchequer,  The  Croft, 
Putney,  Surrey. 

Poole,  Sir  James,  Liverpool. 

Pratt,  Hodgson,  National  Liberal  Club,  London. 

PredShl,  Dr.  Max,  Hamburg. 

Private  Assurandeurer,  De,  Copenhagen. 

"  Photector  "  Mutual  Assurance  Co.,  Arendal,  Norway. 

Putman,  Harrington,  45,  William  Street,  New  York. 


Raalte,  Dr.  E.  E.  van.  Advocate,  Rotterdam. 
Rahusen,  Dr.  E.  N.,  Advocate  and  Dispacheur,  Amsterdam. 
Rathbone,  p.  H.,  Exchange  Chambers,  Bixteth  Street,  Liverpool. 
Reck,  F.,  Bremen. 

Reckitt,  Francis,  Caen  Wood  Towers,  Highgate. 
Reinhold,  H.,  Calcutta. 
Revitt,  Capt.,  28.  Eaton  Rise,  Ealing. 
RiAZ  Pasha,  His  Excellency,  G.C.M.G.,  Cairo. 
Rimestad,  C,  Judge  of  the  Supreme  Court,  Copenhagen. 
RiONDEL,  Captain  Albert,  Cherbourg. 
RODENACKER,  Theodor,  Danzig. 
tROHRS,  W.,  Consul,  Gothenburg. 
Rossi.  Aw.  Cav.  Vittorio  de,  Leghorn. 
RUNDELL  &  Dale,  25,  Castle  Street,  Liverpool. 
RUNDELL,  N.  Jun.,  Liverpool  Salvage  Association,  Liverpool 
Ruperti.  Oscar,. Hamburg. 
Russian  Lloyd  Assurance  Society,  St.  Petersburg. 


Samuel,  Sir  Saul,  K.C.M.C,  Agent-General  for  New  South  Wales 
Westminster  Chambers,  Victoria  Street,  London. 
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Sartori,  August,  Kiel. 

Saunders,  Albert,  21,  Great  St.  Helens,  London. 

Sawada,  S.,  II,  Takeyaswachie,  Tokio. 

Scherzer,  Chevalier  Dr.   Karl  de,  Consul-General  for  Austria, 

Genoa. 
Schlesische-Feuerversicherungs  Gesellschaft,  Breslau. 
Schmidt,  Christian,  Bremen. 

SCHURTZ,  Hon.  Carl,  late  Senator,  St.  Louis,  Missouri. 
SCHWEiGAARD,  C.  H.,*late  Minister  of  State,  Christiania. 
ScHWEiz  Transport-Versicherungs  Gesellschaft,  Zurich. 
Scott,  Hon.  John,  Judge  of  the  High  Court  of  Judicature,  Bombay. 
SCRUTTON,  Alexander,  9,  Gracechurch  Street,  London. 
Seebohm,  Dr.  J.,  Hamburg. 

Semler,  Dr.  JOHANNis,  Gr.  Johannistr.,  21,  Hamburg. 
Sewell,  J.  M.,  54,  Faubourg  St.  Honore,  Paris. 
fSHAND,  Right  Hon.  Lord,  Athenaeum  Club,  London. 
tSiEBOLD.  Baron  Alexander  von,  Schloss  Colmberg,  bei  Ansbach, 

Bavaria. 
SiEMERS,  Edmund  T.  A.,  an  der  Alster,  62,  Hamburg. 
SiEVEKlNG.  Dr.  F.,  President  of  the  Hanseatic  High  Court  of  Appeal, 

Hamburg. 
Simon,  Sir  John,  Q.C,  36,  Tavistock  Square,  London. 
Smith,  Samuel.  M.P.,  Carleton,  Princes  Park,  Liverpool. 
Smith,  Sir  Francis  Villeneuve,  19,  Harrington  Gardens,  South 

Kensington,  London. 
Smith,  William,  86,  Leadenhall  Street,  London. 
Socitxt  DE  LEGISLATION  COMPARES,  Rue  de  Rennes,  44,  Paris. 
Sparrow,  Alexander,  Liverpool. 
Speyer,  Sigismund  Kohn,  Frankfort-on-the-Main. 
Spinks,  Dr.  T.,  Q.C,  Claverhouse,  Sydenham. 
Stern,  J.  L.  de,  Advocate,  Rotterdam. 
Stoddard,  Dr.  C.  A.,  37,  Park  Row,  New  York. 
Stokes,  F.,  21,  Great  St.  Helens,  London. 
Stollmeyer,  Conrad  F.,  Trinidad. 
Stuart,  Hon.  Sir  Robert,  25,  Kensington  Garden  Terrace. 
Stubbs,    Charles,    M.A.,   LL.D.,   3,    Paper  Buildings,   Temple, 

London. 
Suenson,  J.  J.,  Copenhagen. 
SULIVAN,   H.   N.,  Secretary  Liverpool    Underwriters'   Association, 

Liverpool. 
SULZBACH,  GebrUder,  Frankfort-on-the-Main. 
SUSE,  Dr.  T.,  Hamburg. 
Sutton,  Thomas  S.,  36,  Leadenhall  Street,  London. 


Tatham,  Hallings,  9,  Gracechurch  Street,  London. 
Tecklenborg,  Franz,  Bremen. 
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Thacher,  Thomas,  Counsellor-at-Law,  lo.  Wall  Street,  2sew  York. 

Thomson,  Sir  William,  LL.D.,  F.R.S.,  Glasgow. 

TiETGEN,  C.  F.,  Director  of  the  Private  Bank,  Copenhagen. 

TiNDALL,  W.  H.,  'JT^  Gracechurch  Street,  London. 

TOBEY,  Hon.  E.  S.,  Boston. 

TOBIN,  J.  A.,  Liverpool. 

ToMKiNS.  Dr.  F.  J.,  6,  Hare  Court,  Temple,  London. 

Tompkins,  Hamilton  B.,  229,  Broadway,  New  York. 

Tyne  and  Wear  Iron  Steamship  Insurance  Association,  Quay 

Side,  Newcastle-on-Tyne. 
Twiss.  Sir  Travers,  Q.C,  D.C.L.,  F.R.S. 


Ulrich,    Dr.,    Intemationaler   Transport  Versicherungs-Verband, 

Berlin. 
United  Kingdom  Mutual  Steamship  Assurance  Association, 

72.  Comhill,  London. 
Universal  Marine  Insurance  Company,  31,  Comhill,  London. 


Vallance.  C.  B.,  Liverpool. 

Verein  Hamburger  Assecuradeure,  Hamburg. 

Verein  Hamburger  Rheder,  Hamburg. 

ViENNOT,  Mons.,  Ministfere  des  Affairs  Etrang^res,  170  bis,  Rue  de 

Crenelle,  St.  Germain,  Paris. 
Vietch,  G.  F.  Hermann,  Consul  and  Lloyd's  Agent,  Bremen. 
Villa-Pernice,  Aw.  Dr.  Comm.  Angelo,  Via  Cusani  13,  Milan. 
Villiers,  Hon.  Sir  J.  H.  de,  K.CM.G..  Chief  Justice,  Cape  Town. 
Von  der  Becke,  J.  B..  Antwerp. 


Wael,  LfiOPOLD  DE,late  Member  of  the  Chamber  of  Representatives, 

Buiigomaster,  Antwerp. 
Wagner,  Albert  van,  Lamb  Building,  Temple,  London. 
Walker,  William.  A.,  63,  Wall  Street,  New  York. 
tWARBURG,  E.  8.,  Consul-General,  Gothenburg. 
Warren,  Hon.  G.  W.,  Judge,  Boston,  U.S.A. 
tWEBSTER,  Sir  R.  E..  M.P.,Her  Majesty's  Attorney-General,  2,  Pump 

Court,  Temple,  London. 
tWENDT,  Dr.  Ernest  Emil,  D.C.L.,  4  to  6,  Throgmorton  Avenue. 

London. 
Werotte,  R.  Schmitz,  79,  Redcliffe  Gardens,  South  Kensington. 
Whitehouse,  F.  Cope,  Corley  Castle,  Carlisle. 
Whitley,  Ed.,  M.P.,  Clovelly,  Anfield,  Liverpool. 
tWijK,  Olof,   President  of  the  Second  Chamber  of  the  Swedish 
Parliament,  Gothenburg. 
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WiLCKENS,  Dr.  JOHANN,  Advocate,  Bremen. 

Wilds,  Howard  Payson,  4,  Pine  Street,  New  York. 

Willis,  John,  115,  Leadenhall  Street.  London. 

Wilson,  Daniel,  Paris. 

Wilson,  General  James  Grant,  15,  East  74th  Street,  New  York. 

Wilson,  J.  W.,  Gothenburg. 

WiNGE,  Axel.  Christiania. 

WiRTH,  Franz,  Frankfort-on-the-Main. 

WOERMANN,  Adolph,  Hamburg. 

WOLFFSON,  Dr.  T..  Hamburg. 

Woodford  Stewart  L.,  18,  Wall  Street,  New  York. 

Wreaks,  Charles  F.,  16  and  18,  Exchange  Place,  New  York. 

WUPPESAHL,  C,  Bremen. 
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Name. 


Members. 


Objects. 


Officers. 


Election 
of  Officers. 


CONSTITUTION   OF  THE 
ASSOCIATION. 


aOQOOOOOOO 


I.  The  name  of  the  Association  shall  be  '*  The  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations." 

II.  The  Association  shall  consist : — 

1.  Of  all  tbose  who  participated  in  the  Conference  at 

Brussels,  commencing  the  nth  October,  1873  ; 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  *by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be  ap- 
proved by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from  time 
to  time  two  delegates  ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and 
Codification  of  the  Law  of  Nations.  Its  relations  with  the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

IV.  There  shall  be  an  Honorary  President,  a  President, 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 
of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  Officers  as  the  Executive  Council  may  from  time  to  time 
appoint. 

V.  At  each  Annual  Conference  the  Presidents  and  other 
Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
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tinue  in  office  until  others  are  appointed.  The  office  of 
President  shall  not  be  tenable  for  more  than  two  successive  years. 
The  office  of  General  Secretary  shall  be  permanent,  subject  to 
change  by  the  Association  at  any  Annual  Conference.  The 
duties  of  the  General  Secretary  and  of  the  other  Officers  shall, 
except  as  herein  provided,  be  fixed  by  the  Executive  Council. 

VI.  The  Executive  Council  shall  have  the  general  direction  '"g®^" 
of  the  affairs  of  the  Association  in  the  intervals  between  the  Con-  tireCoundi 
ferences.     It  shall  have  power  to  appoint  Vice-Presidents,  to 

make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient.  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nominate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  General  Secretary  shall  be  ex-officio  Members  of 
the  Executive  Council.  Five  Members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-officio  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council. 

VII.  There  shall  be  an  Annual  Conference  of  the  Association,  Confer- 

enoM. 

to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Executive 
Council  circumstances  may  render  expedient. 

VIII.  The  Members  present  at  the  time  and  place  fixed  for  Quorum, 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 

for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as  order  of 
follows : — 

1.  Reading  the  minutes  of  the  preceding  meeting,  unless 

the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 

2.  Receiving  such    communications  as  may  be   recom- 
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Expendi- 
ture. 


Amend* 
ment  of 
ConBtitu- 
tion. 


mended    by    the    Executive   Council    for  the  con 
sideration  of  the  Association  ; 

3.  Discussing  such  propositions  as  may  be  recommended 
by  the  Executive  Council  for  discussion,  and  disposing 
thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on 
and  the  minutes  kept  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 
each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XL  A  Member  shall  not  speak  more  than  once  on  the  same 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XII.  After  each  Annual  Conference  its  Transactions  shall  be 
published  in  a  volume,  under  the  direction  of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each  Member  of  the  Association  shall  pay  to  the 
Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 
or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling,  or  its  equivalent.  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association 
shall  pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent. 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred, 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con- 
ference by  a  vote  of  three-fourths  of  the  Members  present :  two 
days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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PREFACE. 

The  Conference,  of  which  a  report  will  be  found  in  the  following 
pages,  was  one  of  the  most  satisfactory  yet  held  by  our  Associa- 
tion. Its  principal  achievement  was  the  development  of  the  work 
so  well  begun  at  our  Antwerp  Conference  in  1877,  in  the 
Codification  of  the  Rules  ot  General  Average.  On  this  task  the 
Conference  concentrated  its  chief  energies.  Already  the  result  of 
its  labours  has  been  accepted  widely  in  the  commercial  world. 
The  day  after  the  close  of  the  Conference,  the  principal  shipowners 
of  Liverpool  inserted  in  their  charter-parties  stipulations  incor- 
porating the  "  York- Antwerp  Rules,  1890";  and  we  understand 
that  this  example  has  been  generally  followed.  Such  success,  ob- 
tained in  one  limited,  though  important,  section  of  the  great  field 
of  international  law  and  custom,  may  well  encourage  the  members 
of  the  Association  to  look  for  similar  triumphs  elsewhere. 

Other  subjects  of  great  importance  were  also  discussed  at  the 
Conference.  On  International  Arbitration,  a  question  so  often 
brought  before  our  Conferences  by  the  lamented  Henry  Richard, 
M.P.,  a  valuable  paper  was  read  by  the  Hon.  David  Dudley  Field, 
one  of  the  founders  of  the  Association.  Sir  George  Baden- 
Powell  read  an  interesting  paper  on  "  Ocean  Fishery  Rights,"  a 
subject  which  had  already  received  considerable  attention  from  a 
Committee  of  the  Association.  Finally,  the  recent  Conference  of 
the  Powers  at  Brussels  fgr  the  Repression  of  the  Slave  Trade 
claimed  some  atte^ntion.  We  are  glad  to  be  able  to  report  that  the 
difficulties  which  had  arisen  on  the  subject  of  import  duties  have 
since  been  settled,  so  that  the  Brussels  Anti-Slavery  Convention  is 
now  a  part  of  the  public  law  of  the  world. 

It  is  impossible,  and  would,  indeed,  be  ungrateful,  to  omit  men- 
tion of  the  truly  generous  hospitality  shown  to  the  members  of  the 
Conference  by  the  citizens  of  Liverpool  on  this  second  visit  of 
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the  Association  to  the  Mersey.  A  banquet  at  the  Adelphi  Hotel, 
given  by  the  American  Chamber  of  Commerce  (that  is,  the 
Chamber  representing  the  trade  of  Liverpool  with  America),  a  re- 
ception at  the  Town  Hall,  given  by  the  Mayor  and  Mayoress,  a 
trip  on  the  Mersey,  on  board  a  steamer  provided  by  the  Mersey 
Docks  and  Harbour  Board,  a  reception  at  the  house  of  Mr.  Gray 
Hill,  a  luncheon  provided  daily  at  the  Town  Hall,  and  the 
opening  of  several  clubs  and  exhibitions  to  the  members  of  the 
Conference,  all  contributed  to  make  our  stay  in  Liverpool 
agreeable. 

JOSEPH   G.   ALEXANDER,. 

Honorary  General  Secretary. 


The  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations. 


FOURTEENTH   CONFERENCE. 
Liverpool,  189o. 


PROCEEDINGS. 


Tuesday,  August  26. 

The  members  of  the  Conference  assembled  in  the  Town  Hall 
Liverpool,  at  eleven  a.m.,  under  the  presidency  of  His  Worship 
the  Mayor  of  Liverpool,  Thomas  Hughes,  Esq. 

The  Mayor,  in  opening  the  proceedings,  said : — It  is  some 
eight  years  since  your  Association  visited  our  city,  and  I  am  glad 
to  think  that  the  reception  which  you  then  received  was  one 
which  left  such  a  favourable  impression  as  to  induce  you  to 
pay  this  your  second  visit  to  our  city.  During  that  interval 
the  city  of  Liverpool  has  progressed  in  many  ways,  and  I  have 
no  doubt  that  many  of  you  will  see  evidences  of  that  in  your 
travels  through  our  city.  Let  me  say  that  I  heartily  greet  you 
here  for  the  second  time,  and  offer  you  a  very  cordial  welcome, 
and  hope  that  every  blessing  may  attend  your  deliberations,  and 
that  great  good  may  ensue  from  this  present  Conference.  The 
interest  of  the  city  of  Liverpool  in  a  Conference  such  as  this  may 
be  estimated  in  a  very  short  time  when  I  remind  you  that  during 
the  last  year  something  like  ten  millions  of  tonnage  entered  and 
paid  dues  in  this  port.  This  will  give  you  some  idea  of  the  great 
interest  which  our  city  and  its  merchants  and  shipowners  must 
take  in  all  questions  which  occupy  your  attention.    Now,  I  cannot 
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help  feeling  that  great  good  must  ensue  from  your  deliberations, 
because  I  see  that  they  are  not  only  to  occupy  several  days,  but 
that  several  very  important  subjects  will  occupy  your  deliberations. 
Well,  we  feel  thankful  that  this  Association,  which  has  for  a 
number  of  years*  occupied  itself  with  the  consideration  of 
mercantile  and  maritime  questions  to  very  great  good,  is  now 
once  more  taking  up  the  various  subjects  on  which  there  is 
still  room  to  adjudicate,  and  to  provide  for  differences  which 
may  arise.  In  these  high-pressure  days  of  business  the  more 
we  can  simplify  matters  of  this  sort  as  between  one  commercial 
nation  and  another,  the  better  it  is  for  the  welfare  of  the  world, 
and  for  commerce  itself;  for  I  am  quite  sure  that  we  all  feel  quite 
sufficient  strain  upon  ourselves  without  unnecessarily  being  thrown 
into  litigation.  Anything,  therefore,  that  may  be  suggested  by 
way  of  codification  of  the  laws  of  the  various  commercial  nations, 
and  for  their  reform,  must  not  only  do  very  much  to  lighten  the 
work  of  those  engaged  in  commerce,  but  add  to  the  pleasures  of 
following  a  business  life,  and  therefore  I  am  quite  sure  that  the 
whole  commercial  world  must  feel  deeply  indebted  to  you  for 
your  labours,  and  for  the  great  good  which  is  brought  about  by 
reason  of  the  suggestions  which  are  the  outcome  of  your  dis- 
cussions, and  which  are  very  often  put  into  operation.  I  cannot 
help  feeling  that  this  is  a  most  important  occasion.  I  am  heartily 
glad  to  welcome  you  here  and  to  do  all  I  can  to  make  your  present 
gathering  as  successful  as  it  is  possible  to  be.  I  therefore 
cordially  welcome  you  in  the  name  of  the  citizens  of  Liverpool  to 
this  our  city,  and  wish  your  work  Godspeed.  (Hear,  hear,  and 
applause.) 

Dr.  E.  E.  Wendt,  in  reply,  said  : — Mr.  Mayor  and  Gentlemen, 
— As  Chairman  of  the  Executive  Council  of  this  Association,  I 
have  the  very  pleasant  duty  of  expressing  to  you,  Mr.  Mayor,  and 
to  the  Aldermen  and  other  members  of  the  Corporation,  our  most 
sincere  thanks  for  the  very  kind  welcome  this  Association  has 
been  honoured  with.  We  have  once  before  enjoyed  the  hospitality 
of  this  city,  and  it  is  almost  needless  for  me  to  say  that  when  the 
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invitation  which  has  brought  us  here  this  year  was  received  by  the 
Association,  the  greatest  pleasure  was  felt  by  all  those  who  recol- 
lected the  friendly  and  generous  reception  they  had  been 
favoured  with  at  our  meeting  here  in  1882.  On  many  occasions- 
has  Liverpool  been  interested  in  the  questions  brought  before  the 
Conferences  of  our  Association,  yet  at  no  time  has  there  been  on 
our  programme  a  subject  so  well  adapted  to  be  discussed  within 
its  boundaries  as  the  one  which  will  shortly  occupy  the  attention 
of  this  meeting.  I  am  alluding  to  the  question  whether  and  how 
fiir  it  is  advisable  to  revise  the  York  and  Antwerp  rules  concern- 
ing general  average.  All  those  who  know  the  history  of  this 
subject  will  doubtless  agree  with  me  when  I  say  that  it  was  to  a 
very  great  extent  due  to  the  exertions  and  influence  of  Liverpool 
men — ^and  Mr.  Philip  Rathbone  is  the  only  one  remaining  among 
them— that  the  Association  for  the  Promotion  of  Social  Science 
was  in  i860  induced  to  convene  a  meeting  in  Glasgow  to  consider 
the  question  of  establishing  fundamental  principles  to  serve  as  a 
guide  in  drawing  up  an  international  law  regulating  general  average 
losses,  and  thus  take  the  first  step  in  the  movement  successfully 
brought  to  a  close  in  1887,  under  the  auspices  of  this  Association, 
by  the  adoption  of  the  now  so  well  known  code  of  York  and 
Antwerp  rules.  Such  names  as  those  of  your  fellow-citizens 
the  late  Mr.  Baily,  the  late  Mr.  Lamport,  and  the  late 
Mr.  Richard  Lowndes,  cannot  be  mentioned  without  feelings 
of  sincere  admiration  and  highest  gratitude  for  all  they 
have  done  with  regard  to  the  attainment  of  the  aims  above 
referred  to,  and  their  labours  can  never  be  forgotten.  In 
reverting  to  the  order  of  business,  let  me  ^  now  be  allowed 
to  propose  to  the  members  here  assembled  to  proceed  with 
the  election  of  the  office-bearers  of  this  Conference  in  accord- 
ance with  the  rules  and  customs  previously  adhered  to  by  this 
Association.  The  nominations  proposed  on  behalf  of  the  Execu- 
tive Council  are  the  following : — As  Honorary  President  of  the 
Conference,  the  Worshipful  the  Mayor  (Mr.  Thomas  Hughes) ; 
aa  President  of  the  Conference,  Dr.  Friedrich  Sieveking,  Pre- 
sident of  the  Hanseatic   Court  of  Appeal   of  Hamburg,  well 
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known  to  all  our  members  for  the  eminent  part  he  has  taken 
in  the  labours  of  our  Association,  and  in  presiding  over  the 
Conferences  at  Berne  in  the  year  1880,  and  at  Hamburg  in  1885. 
As  Vice-presidents  of  the  Conference  it  is  proposed  to  elect  Mr. 
K.  W.  Elmslie,  Vice-president  of  the  London  Adjusters'  Associa- 
tion ;  the  Hon.  David  Dudley  Field,  of  New  York ;  Mr.  Gray 
Hill,  Vice-chairman  of  the  Reception  Committee  of  Liverpool ; 
Mr.  Charles  M'Arthur,  Vice-chairman  of  the  Liverpool  Chamber 
of  Commerce ;  Mr,  Oscar  B.  Moller,  Chairman  of  the  Hamburg 
Board  of  Underwriters ;  and  myself  (Dr.  Wendt). 

The  officers  named,  when  put  to  the  meeting  by  the  Mayor, 
were  elected  unanimously. 

The  Presidents  Address. 

The  President  (Dr.  Sieveking)  then  delivered  the  following 
address: — Mr.  Mayor  and  Gentiemen, — It  has  been  customary 
for  my  predecessors  who  had  the  honour  of  presiding  at  the 
meetings  of  this  Association  to  preface  the  discussions  by  a  few 
introductory  remarks.  In  following  their  example  it  is  not  my 
intention  to  deliver  an  elaborate  address,  but  I  should  like  to 
point  out  under  what  conditions — and  I  am  glad  to  say  under  how 
favourable  conditions — our  Association  meets  this  time.  I  need 
not  explain  to  you  of  what  nature,  in  general,  the  objects  of  our 
meetings  are.  This  has  been  often  repeated.  All  of  you  know 
it,  and  it  is  not  unknown  even  to  a  great  part  of  the  outside  public. 
I  confine  myself  to  saying  that  our  Association,  since  it  was  first 
established,  in  1873,  has  endeavoured  to  promote  the  unification 
of  the  laws  governing  international  relations,  and  the  commer- 
cial, especially  the  maritime,  intercourse  between  civilised 
nations,  and  thus  to  forward  what  we  all  consider  to  be  the 
highest  object  of  ambition  of  civilised  man,  the  universal  peace 
and  the  wel^Eure  of  communities  as  well  as  individuals.  With  a 
view  to  confine  ourselves  to  discussions  which  may  lead  to  a  practi- 
cal result,  we  have  from  time  to  time  convened  meetings  where 
proposals  have  been  entertained  to  bring  about  practical  reforms 
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in  the  laws  of  the  different  nations  relating  to  commerce  in  general 
and  to  maritime  matters,  to  bills  of  exchange,  to  the  contract  of 
affreightment,  general  average,  insurance,  copyright,  negotiable 
securities,  and  other  matters  more  or  less  important.  These 
meetings,  the  fourteenth  of  which  is  now  being  held,  have  been 
attended  by  a  large  number  of  gentlemen  belonging  to  the  legal 
and  mercantile  professions,  judges,  lawyers,  shipowners,  under- 
writers^ merchants,  and  gentlemen  representing  mercantile  associa- 
tions of  various  descriptions.  By  publishing  and  circulating  our 
reports  we  have  tried  to  diffuse  in  wider  circles  what  has  been 
thought  proper  to  be  recommended  to  the  attention  of  scientific 
men,  of  administrative  authorities,  and,  most  of  all,  of  the  various 
Governments  entrusted  with  preparing  reforms  of  public  as  well 
as  private  international  law.  Now,  on  looking  back  to  the  time 
which  has  elapsed  since  the  beginning  of  our  work,  I  believe  I  am 
not  too  sanguine  in  saying  that  something  has  been  done  to  pro- 
mote the  objects  at  which  we  are  aiming.  First  of  all,  our  meet- 
ings have  been  the  means  of  establishing  an  intercourse,  and  I  am 
happy  to  say  a  friendly  intercourse,  and  a  mutual  exchange  of 
opinions  between  men  who  not  only  are  strongly  interested  in 
commercial  legislation,  but  whose  judgment,  moreover,  is  entitled 
to  respect  with  regard  to  international  legislation.  The  best 
way  of  acquiring  a  knowledge  of  the  laws,  the  usages,  and  the 
views  of  foreign  countries  and  nations  cortainly  is  by  getting 
acquainted  with  prominent  and  instructed  men  who  are  conver- 
sant with  the  institutions,  legal  as  well  as  commercial,  of  their 
country ;  and,  by  thus  acquiring  a  better  knowledge  of  what  the 
legislations  of  foreign  nations  have  arrived  at,  many  prejudices 
are  done  away  with  which  can  only  be  maintained  by  the  ignor- 
ance of  what  is  considered  useful,  and  what  has  been  proved  by 
experience  to  be  useful,  in  other  countries  than  our  own.  Thus 
we  are  led  to  see  that  what  up  to  the  present  we  have  been  prone 
to  consider  as  the  best  and  often  even  as  the  'only  possible  solu- 
tion of  international  and  legal  and  social  problems,  because  we 
viewed  it  from  the  standpoint  only  of  the  experience  of  our  own 
country,  is  in  fact  not  the  only  possible — nay,  even  not  the  best — 
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way  of  solving  those  problems,  but  may,  without  any  detriment  to  the 
prosperity  of  our  own  country,  be  altered  and  brought  into  accord- 
ance with  the  institutions  and  views  of  other  civilised  nations. 
This  personal  acquaintance,  however,  and  this  exchange  of 
opinions  between  ourselves,  is  only  the  first  step,  and  if  it  were 
the  only  one,  we  certainly  all  of  us  should  have  a  pleasant  recol- 
lection of  the  days  when  we  had  our  meetings,  and  of  the  places 
where,  as  has  always  been  the  case,  we  have  been  received  in 
such  a  cordial  way  as  we  have  again  been  welcomed  here.  But 
there  would  be  no  further  trace  left  of  our  proceedings  and 
our  endeavours.  Now,  however,  there  are  circumstances  which 
contribute  a  great  deal  more  to  the  fertilisation  of  our  work  than 
the  mere  convening  a  meeting  every  second  or  third  year  can 
possibly  do.  The  time  has  long  gone  by  when  not  only  the  ship- 
ping and  the  trading  communities,  but  the  Governments  of  the 
civilised  nations,  thought  it  prudent  to  frame  their  institutions 
and  legislation  without  having  regard  to  what  is  considered 
as  useful  and  as  necessary  by  foreign  mercantile  communities  and 
foreign  nations.  But  there  is  no  time  where  it  has  been  so  keenly 
felt  as  it  is  at  present,  that  the  unification  of  international  law,  and 
of  commercial  law  especially,  is  not  an  ambition  of  Utopian 
philanthropists,  but  is  a  necessity  which  sooner  or  later  must  be 
realised.  The  high-minded  and  able  statesman  who  is  at  the 
head  of  the  administration  of  foreign  affairs  in  the  United  States, 
Mr.  Blaine,  on  opening  the  International  Maritime  Conference 
at  Washington  said,  ^'The  spoken  languages  of  the  world  will 
continue  to  be  many,  but  necessity  commands  that  the  unspoken 
language  of  the  sea  shall  be  one."  There  may  be  added,  I 
believe,  to  this  noble  sentiment,  the  words, ''  necessity  commands 
that  the  language  of  the  laws  which  govern  the  seas  shall  be  one." 
Since  we  last  met  in  London,  in  1887,  two  events  have  taken  place 
which  mark  a  most  decided  progress  on  our  way  to  obtain  this 
unity  of  maritime  law.  I  am  alluding  to  the  Congress  which  was 
held  at  Brussels  in  1888,  which  was  a  continuation  of  the 
Congress  assembled  at  Antwerp  in  1885,  and  to  the  International 
Marine  Conference  held  at  Washington  in  1889.      '^^^  Congress 
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at  Brussels,  which  was  attended  by  a  great  number  of  dele- 
gates from  Governments,  has  led  to  a  draft  of  an  international 
law,  which  is  intended  to  govern  collisions  on  the  high  seas,  the 
mode  of  registering  the  ownership  of  and  mortgages  on  sea-going 
vessels,  the  civil  responsibility  of  shipowners  for  shipmasters, 
crew,  and  pilots,  the  contract  of  affreightment,  and  general 
average— further  of  a  law  on  bills  of  exchange  and  negotiable 
securities;  also  to  the  proposal  of  an  international  treaty  by 
which  it  is  to  be  determined  which  law,  whether  the  law  of  the  flag 
or  what  other  law,  is  to  be  applied  to  questions  connected  with 
collisions,  mortgages,  and  other  claims  on  sea-going  vessels,  and 
other  matters  of  maritime  importance,  and  by  which  the  doubts  and 
the  mischievous  consequences  are  to  be  removed  which  now  can- 
not be  avoided  on  account  of  the  uncertainty  with  regard  to  juris- 
diction over  maritime  causes.  It  is  to  be  expected  that  the  Belgian 
Government,  at  whose  invitation  the  Congresses  of  Antwerp  and 
Brussels  met,  will  recommend  the  result  of  these  delibera- 
tions to  the  other  Governments  of  seafaring  nations,  and  thus 
strive  to  realise  what  would  be  a  most  important  step  towards  the 
unification  of  international  maritime  law.  The  Washington  Con- 
ference presents  the  remarkable  feature  of  twenty-eight  nations 
assembled,  through  their  delegates,  to  consider  matters  which  are 
of  the  highest  importance  towards  promoting  the  very  objects  for 
which  our  Association  is  at  work.  By  far  the  greater  part 
of  tlie  time  of  this  Conference  was  taken  up  by  thoroughly 
going  through  and  sifting  the  existing  regulations  for  pre- 
venting collisions  at  sea,  and  it  is  to  be  hoped  that  the 
result  of  this  work,  which  is  now  before  the  Governments,  will  in  a 
short  time  lead  to  the  universal  sanctioning  of  the  proposed  new 
regulations.  Besides  this,  valuable  discussions  were  carried 
on,  and  various  resolutions  were  arrived  at,  with  regard  to  the 
introduction  of  a  uniform  load-mark,  a  uniform  system  of  buoys 
and  beacons,  of  reporting,  marking,  and  removing  dangerous 
wrecks,  of  warnings  of  approaching  storms,  and  other  matters  of 
importance  to  the  seafaring  and  mercantile  public  It  was  also 
seriously  discussed  at  this  Conference  at  Washington  whether 
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it  would  not  be  possible  to  establish  a  permanent  international 
maritime  commission,  or  an  international  bureau,  consisting  of 
lawyers  and  men  of  experience  in  nautical  and  mercantile  affairs, 
with  a  view  to  prepare  a  reform  of  maritime  legislation,  by  collect- 
ing information  and  keeping  up  intercourse  between  private 
individuals  and  corporations  who  are  interested  in  the  uniformity 
of  maritime  laws  and  the  governments  and  legislative  bodies  who 
have  to  enact  them  and  to  enter  on  international  treaties.  This 
scheme  was  most  warmly  recommended  by  a  Conference 
held  at  Copenhagen  in  July,  1888,  which  was  attended  by  a 
large  number  of  representatives  of  Swedish,  Norwegian,  and 
Danish  shipowners,  master  mariners,  underwriters,  and  other 
Associations,  who  represented  a  merchant  fleet  of  about  two 
millions  of  register  tons.  In  a  memorandum  issued  by  a  commit- 
tee of  this  Conference  it  is  said  that  such  a  commission,  consisting 
of  experienced  delegates  of  all  maritime  nations,  would  form 
a  sort  of  united  representation  for  the  common  shipping  interests 
of  all  such  nations,  that  it  would  have  to  watch  over  these 
interests,  and  to  test  the  propositions  which  might  be  presented 
to  its  consideration  from  different  quarters ;  that,  consisting  of 
experts  on  every  nautical  subject,  it  would  be  in  possession  of  so 
much  knowledge  of  the  matters  referred  to  it  that  every  question 
takeA  up  by  the  commission  would  be  sure  of  receiving  compre- 
hensive and  serious  treatment ;  that  thus  it  would  be  far  easier  than 
now  to  arrive  at  harmony  aboUt  every  sound  and  good  proposal, 
and  that  governments  also  would  thus  acquire  powerful  support  in 
carrying  through  maritime  reforms.  Amongst  the  objects  which 
were  intended  to  belong  to  the  domain  of  the  said  commission,  the 
following  are  specified : — ^The  international  regulations  for  pre- 
venting collisions  at  sea,  international  code  book  of  signals,  inter- 
national tonnage  measurement,  reciprocal  arrangements  as  to  the 
disposal  of  the  estates  of  deceased  seamen  and  the  relief  of 
distressed  seamen,  conventions  as  to  the  police  of  the  fisheries  in 
the  North  Sea,  official  wreck  inquiries,  official  survey  as  to  the 
seaworthiness  of  merchant  vessels,  uniform  conditions  as  to  the 
right  to  carry  the  national  flag,  uniform  system  of  buoyage, 
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unifoim  quarantine  regulations,  international  uniformity  in  the 
law  of  damages  caused  by  collisions  at  sea,  uniform  salvage 
regulations,  uniformity  in  the  law  of  general  average,  and 
in  the  laws  affecting  affreightment  and  bills  of  lading,  and 
other  matters.  Now,  the  majority  of  the  members  of  the 
International  Maritime  Conference  did  not  consider  it  ex- 
pedient for  the  present  to  recommend  to  the  Governments 
the  establishment  of  such  a  permanent  international  com- 
mission or  bureau,  but  still  the  proposal  met  with  warm 
sympathy  from  many  sides,  and  it  was  suggested  whether  it  would 
not  be  possible  to  realise  the  intention  of  the  Copenhagen  Con- 
ference by  uniting  the  efforts  of  private  individuals  and  associa- 
tions in  case  the  co-operation  of  the  Governments  could  not  as 
yet  be  secured.  It  seems  to  me,  gentlemen,  that  the  objects 
of  the  Scandinavian  Conference,  which  I  have  just  hinted  at,  do, 
to  a  great  extent,  coincide  with  the  objects  which  our  Associa- 
tion has  in  view,  and  it  may  be  deemed  worth  while  to  consider 
whether  the  working  power  of  our  Association  could  not  be 
strengthened  so  as  in  some  way  or  other  to  enable  us  to  contri- 
bute to  the  realisation  of  these  ideas,  which  have  found  a  strong 
support  from  the  representatives  of  the  Scandinavian  countries, 
and  have  met  with  sincere  sympathy  on  many  sides  at  the 
International  Maritime  Conference,  at  Washington.  But  leaving 
this  to  the  better  judgment  of  the  gentlemen  who,  as  members  of 
our  Executive  Council,  are  entrusted  with  the  management  of  the 
afEurs  of  our  Association,  I  beg  to  add  a  few  words  only  with 
respect  to  the  work  which  is  presently  before  us.  Your  attention 
will  be  especially  drawn  to  a  revision  of  the  York  and  Antwerp 
rules  on  general  average.  These  rules,  as  is  well  known  to  you, 
have  been  found  to  be  useful  and  to  work  well  They  have  been 
embodied  to  a  very  great  extent  in  charter-parties  and  bills  of 
lading.  They  have  been  acknowledged  by  underwriters  all  over 
the  world.  They  are  followed  by  average  adjusters  of  almost  all 
seafaring  nations.  It  will  have  to  be  considered  whether  it  be 
advisable  to  make  some  additions  to  these  rules  which  might  be 
recommended  by  the  experience  of  the  last  ten  or  twelve  years, 
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and  perhaps  also  slightly  to  amend  the  wording  of  the  existing 
rules.  In  doing  this  we  certainly  shall  have  to  be  extremely 
<:areful.  What  has  been  adopted  generally  throughout  the  mer- 
cantile world  ought  not  to  be  altered  unless  there  is  a  certainty  of 
the  alterations  meeting  with  general  approval,  and  even  additions, 
I  think,  ought  not  to  be  made,  other  than  such  as  will  recommend 
themselves  by  reliable  experience.  But  seeing  that  this  meeting 
is  attended  by  a  number  of  gentlemen  who  are  especially  conver- 
sant with  the  law  and  the  customs  of  general  average  now 
prevailing  in  Great  Britain — that  is  to  say,  in  the  greater  portion  of 
the  whole  commercial  world — and  also  by  prominent  representa- 
tives of  other  countries,  I  trust  that  the  endeavours  of  this 
meeting  will  be  as  successful  as  those  of  the  Antwerp  Conference 
of  1877  were.  Gentlemen,  I  cannot  conclude  my  remarks 
without,  in  a  few  words,  giving  an  expression  to  the  feeling  of  the 
deepest  sympathy  and  regret  with  which  we  all  of  us  are  filled  at 
the  loss,  either  by  death  or  retirement  from  active  business,  of 
many  highly  esteemed  members  of  our  Association.  You  will 
find  the  list  given  in  the  report  of  your  Executive  Council.  It  is 
sufficient  for  me  to  mention  the  names  of  Mr.  Theodore  C. 
Engels,  of  Antwerp  j  Professor  Leone  Levi,  of  London ;  Professor 
W.  Lloyd  Birkbeck,  Cambridge ;  Mr.  Richard  Lowndes,  Liver- 
pool, the  learned  and  profound  connoisseur  of  all  the  intricacies 
of  general  average ;  Mr.  Henry  Richard,  M.P.,  London,  the 
warm  enthusiast  for  peace  and  harmony  between  nations ;  Com- 
mendatore  P.  S.  Mancini,  the  famous  statesman  and  lawyer,  who 
to  the  end  of  his  life  entertained  the  warmest  sympathy  towards 
the  endeavours  of  our  Association;  and  Professor  Dr.  F.  von 
Holtzendorff,  the  celebrated  teacher  and  writer  on  International 
Law ;  to  show  that  time  has  deprived  us  of  the  assistance  of  a 
great  number  of  members  whose  ability  and  talents  it  will  be 
difficult  or  even  impossible  to  replace.  I  am  deeply  afflicted  by 
having  to  add  to  the  names  contained  in  the  report  of  your 
Executive  Council  another  name,  which  I  cannot  mention  without 
the  feeling  of  highest  esteem  and  profoundest  gratitude  for  all  the 
kindnesses  experienced  from  him,  and  of  an  unbounded  admira- 
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ion  for  his  extensive  knowledge  and  the  depth  of  his  scientific 
mind,  the  name  of  Sir  Travers  Twiss.  Death  has  not  separated 
him  from  us,  and  his  sympathy  continues  with  our  work,  of  which 
ever  from  the  beginning  he  has  been  one  of  the  ablest  supporters. 
But  his  advanced  age  has  forced  upon  him  a  retirement  from  his 
co-operation  with  our  Association,  and  from  its  Executive 
Council,  whose  chairman  he  has  been  for  all  these  years.  I  am 
certain  that  his  name  will  remain  dear  to  all  of  us,  and  if  there 
can  be  a  consolation  for  our  loss  it  is  this — that  his  work  will 
survive  his  strength,  and  that  we  are  able  to  convey  to  him  during 
his  life  the  thanks  which  he  has  so  fully  deserved.  Gentlemen, 
the  loss  of  so  many  valuable  members  ought  to  stimulate  us  worthily 
to  continue  the  work  which  is  left  to  us.  Let  us  not  for  a  moment 
think  that  success  will  fail  to  crown  our  endeavours.  It  is  true  that 
we  are  some  few  individuals  only  who  are  striving  for  the  highest 
of  aims ;  but  if  ever  so  little,  still  we  are  contributing  to  form 
a  power  which  surpasses  that  of  conquerors  and  kings.  In  our 
time  public  opinion  governs  the  world.  Monarchs  bow  to  it, 
and  legislators  obey  its  behests.  Public  opinion  in  our  time  is 
not  limited  to  the  boundaries  of  States.  It  extends  beyond  the 
frontiers  which  sever  the  nations  from  each  other.  And 
perhaps  there  is  no  domain  where  the  true  pubhc  opinion 
of  the  civilised  world  can  be  so  well  ascertained  and  so  easily 
carried  out  as  that  of  International  and  Commercial  Maritime 
Legislation.     (Applause.) 

Mr.  J.  G.  Alexander,  the  honorary  general  secretary,  inti- 
mated that  the  next  business  was  to  elect  a  President  of  the 
Association.  The  Council  had  recommended  that  Dr.  Sieveking 
be  elected,  not  only  President  of  the  Conference,  but  of  the 
Association  for  the  next  two  years.  He  was  sure  all  would  agree 
that  from  the  address  they  had  heard  from  Dr.  Sieveking  no  fitter 
election  could  have  been  made  than  that  of  one  who  had 
been  so  long  associated  with  their  labours,  and  who  showed  such 
a  complete  mastery  of  the  subjects  they  had  to  study. 

The  Hon.  D.  Dudley  Field  most  heartily  seconded  the  nomi- 
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nation,  observing  that  of  all  the  members  now  on  the  stage  who 
had  been  active  in  this  Association  he  knew  of  none  who  deserved 
the  honour  now  proposed  to  be  conferred  more  than  Dr.  Sieve- 
king.  He  represented  a  great  family  on  the  other  side  of  the 
Strait  which  separated  this  Island  from  the  Continent,  and  was 
worthily  placed  in  the  chair  to  regulate  the  deliberations  of  an 
Association  which  was  bounded  by  no  sea  or  limitation,  and 
which  concerned  the  whole  family  of  man.     (Applause.) 

Dr.  F.  J.  ToMKiNS  supported  the  motion,  and  said  several  of 
the  gentlemen  who  had  passed  away  to  the  majority  had  been 
personal  friends  of  his  for  a  lifetime.  He  referred  especially  to 
Professor  Leone  Levi  and  Mr.  Henry  Richard,  M.P.  When 
they  thought  of  the  progress  made  in  the  interests  of  this  Associa- 
tion, and  called  to  mind  the  work  that  had  been  done  by 
members  now  deceased  in  relation  to  questions  of  general  juris- 
prudence—when they  thought  of  the  earnestness  and  heartiness 
all  of  them  had  shovm  in  the  interests  of  peace  and  our  common, 
humanity,  they  felt  the  Association  had  sustained  a  very  great  and 
irreparable  loss.  Still,  in  the  terms  which  had  been  so  eloquently 
expressed  by  Dr.  Sieveking,  they  knew  that  no  great  cause 
depended  upon  any  one  individual,  and  they  hoped  that  younger 
men  would  be  raised  up  to  carry  on  the  work  so  well  conducted 
in  the  past  by  those  gentlemen  who  had  gone.  Their  dear  and 
honoured  friend.  Sir  Travers  Twiss,  still  remained,  and  they  had 
his  sympathy  and  moral  support ;  but  in  regard  to  those  who  had 
passed  away  they  were  obliged  to  say,  in  the  language  known  to 
most  present — 

"  Now  is  the  stately  column  broke. 
The  beacon  fire  is  quenched  in  smoke ; 
The  trumpet's  silver  sound  is  still, 
The  warder  silent  on  the  hill." 

The  motion  was  then  put  and  carried  unanimously. 

The  President,  in  acknowledging  his  election,  said  he  was 
fully  aware  he  would  not  be  able  to  fill  the  place  as  worthily  as 
it  had  been  filled  by  some  of  his  predecessors.    Tliey  might  he 
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sure,  however,  he  would  do  his  best,  and  he  would  be  most 
happy  if  he  succeeded  in  doing  a  little  to  strengthen  the. 
Association,  and  to  enable  it  to  approach  its  aim  a  little  nearer 
than  it  had  done  up  to  the  present  time.  He  must  count  upon 
the  support  of  all  the  members  of  the  Association,  and  especially 
upon  that  of  the  Executive  Council.  He  hoped  to  see  the  work 
of  the  Association  creating  such  interest  and  sympathy  through- 
out the  world  that  its  membership  and  working  power  would  be 
considerably  strengthened.  Already  the  membership  included 
citizens  of  almost  all  the  countries  of  the  civilised  world,  and  now 
that  communication  was  so  easy,  and  correspondence  could  take 
place  in  so  short  a  time,  he  looked  forward  to  their  being  enabled 
to  do  something  in  advancing  their  views,  not  only  when  assembled 
in  Conferences,  but  even  during  the  period  which  intervened 
between  them.    (Applause.) 

Mr.  Alexander  then  read  the  regulations  of  the  Association 
for  governing  debate,  and  also  presented  the  minutes  of  the  last 
meeting,  and  the  report  of  the  Council,  which  were  taken  as 
read. 

Letters  of  regret  for  non-attendance  from  the  following 
members  were  read: — ^The  Chevalier  Dr.  Karl  de  Scherzer, 
Austro-Hungarian  Consul-General,  Genoa;  Herr  Karl  W.  Batz, 
Mayence;  Mr.  J.  Rand  Bailey,  Versailles;  Sir  Walter  G.  F. 
Phillimore,  Bart.,  D.C.L.,  London;  Sir  Francis  V.  Smith, 
London.  Mr.  Alexander  also  announced  that  the  Conservative 
and  Reform  Clubs  of  Liverpool  had  placed  their  rooms  at  the 
disposal  of  the  members  during  their  stay. 

The  Conference  then  adjourned  for  lunch. 


Afternoon's  Proceedings. 

General  Average. 

The  President  said  they  would  enter  at  once  into  a  discussion 
of  General  Average,  and  Mr.  McArthur  would  make  a  few  intro- 
ductory remarks. 
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Mr.  Charles  McArthur  (Liverpool)  read  the  following 
paper : — 

History  of  the    York-Antwerp  Rules  and  the  present  need  for 
their  Eetnsion, 

We  have  met  to  consider  the  advisability  of  taking  a  further  step 
in  a  movement  which  has  been  on  foot  for  many  years,  to 
assimilate  the  rules  of  general  average  prevailing  in  different 
countries  upon  a  just  and  convenient  basis.  This  is  an  object 
which  needs  no  apology ;  for  it  is  generally  allowed  that  if  such 
an  International  system  of  general  average  could  be  established 
it  would  be  most  desirable ;  and  the  correctness  of  this  opinion  is 
confirmed  by  the  success  which  has  attended  the  measure  of 
uniformity  already  attained  by  means  of  the  York-Antwerp  Rules. 
We  have  therefore  every  encouragement  to  proceed  in  this  under- 
taking; but  to  insure  continuity  of  procedure,  we  ought  to  be  fully 
acquainted  with  the  scope  and  intention  of  the  existing  rules, 
before  attempting  to  amend  or  add  to  them;  and  it  is  for  this 
reason  that  I  propose  to  address  to  you  a  few  observations  on 
the  historical  aspect  of  the  movement,  for  the  materials  for 
which  I  am  largely  indebted  to  the  valuable  work  of  our  esteemed 
Vice-President,  Dr.  Wendt,  on  "  Maritime  Legislation." 

Thirty  years  have  passed  since  the  first  step  was  taken  in  this 
movement,  by  the  issue  of  a  circular  signed  by  the  President  of 
the  National  Association  for  the  Promotion  of  Social  Science,  and 
the  Chairman  of  several  of  the  leading  Mercantile  Associations  of 
the  United  Kingdom  (including  the  Liverpool  Chamber  of 
Commerce,  which  I  have  the  honour  to  represent  to-day),  and 
addressed  to  the  principal  commercial  bodies  of  Europe  and 
America,  calling  attention  to  the  evils  incidental  to  the  diversity 
in  the  rules  of  general  average  prevailing  in  different  countries, 
and  inviting  the  attendance  of  delegates  to  consider  the  subject  at 
the  ensuing  meeting  of  the  National  Association  for  the  Promotion 
of  Social  Science. 

In  response  to  this  invitation  a  large  number  of  delegates  from 
the  principal  mercantile  centres  in  Great  Britain,  the  Continent, 
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and  America,  assembled  at  Glasgow,  where  the  first  International 
General  Average  Congress  was  held  in  the  autumn  of  i860,  under 
the  presidency  of  Lord  Brougham.  The  discussion  which  took 
place  on  that  occasion  elicited  the  principal  differences  in  the 
laws  and  customs  of  the  countries  represented  ;  and  the  outcome 
of  the  proceedings  was  the  adoption  of  a  set  of  conclusions, 
commonly  known  as  the  Glasgow  Resolutions^  regarding  the  points 
in  difference.  The  resolutions  were  intended  to  form  the  basis  of  a 
Bill  or  International  Scheme,  which  it  was  resolved  to  draft  and 
submit  to  the  legislatures  of  the  different  countries  for  adoption. 
A  second  Congress  was  held  in  London,  in  1862,  to  consider  the 
Bill,  which  had  in  the  interval  been  drafted ;  but  its  provisions 
were  not  generally  approved,  and  the  only  practical  result  of  this 
meeting  was  the  appointment  of  a  committee  to  consider  the 
matter  and  take  such  further  steps  as  they  might  deem  advisable. 

The  committee  thus  constituted,  known  as  the  International 
General  Average  Committee,  thought  it  best,  before  doing 
anything  further,  to  thoroughly  discuss  among  themselves  the 
disputed  questions  of  general  average.  The  communications  of 
the  members,  which  were  printed  in  pamphlet  form  and  afterwards 
published  collectively  in  a  small  volume,  entitled,  "  Transactions 
of  the  International  General  Average  Committee,*'  constituted 
a  valuable  contribution  to  the  literature  of  International  Law.  One 
result  of  the  exchange  of  views  which  took  place  on  this  occasion 
was  to  manifest  a  divergence  of  opinion:  on  several  fundamental 
points. 

The  most  important  point  on  which  the  committee  disagreed 
had  reference  to  the  question : — WhcU  is  the  ultimate  object  of  a 
general  average  act  9  Two  answers  were  given  to  this  question  — 
one  being  based  on  the  theory  oi  common  safety^  and  the  other  on 
the  theory  of  common  benefit.  The  advocates  of  the  ''  common 
safety"  principle  held  that  the  ultimate  object  of  a  general  average 
act  was  the  attainment  of  physical  safety.  They  contended  that 
the  only  justification  for  a  general  average  sacrifice  was  the 
presence  of  a  common  danger,  and  that  when  the  danger  was 
averted,  the  reason  and  the  utility  of  general  average  alike  ceased. 
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On  the  other  hand,  the  advocates  of  the  "  common  benefit  ** 
principle  held  that  the  ultimate  object  of  a  general  average  act  was 
the  safe  completion  of  the  adventure.  They  contended  that  the 
removal  of  the  ship  from  danger  was  but  the  first  step  in  the 
process  of  recovery  from  impending  loss ;  for  the  ship  and  cargo 
being  bound  together  by  the  contract  of  affreightment  were  alike 
valueless  until  the  impediment  which  had  arisen  to  the  safe 
prosecution  of  the  voyage  was  removed.  Let  me  illustrate  the 
distinction  between  these  rival  theories  by  the  common  case  of  a 
vessel  putting  into  a  port  of  refuge  and  discharging  her  cargo  there 
for  repairs.  The  advocates  of  "  common  safety  "  say  that  so  soon 
as  the  ship  and  cargo  are  in  physical  safety,  or  at  latest,  so  soon  as 
the  interests  are  discovered  by  the  discharge  of  the  cargo,  the 
expenditure  allowable  in  general  average  should  cease,  and  that 
thenceforward  each  interest  should  bear  its  own  burden ;  the  ship 
bearing  the  cost  of  the  repairs ;  the  cargo,  the  warehouse  rent 
upon  it ;  and  the  freight,  the  re-shipping  and  outward  expenses. 
On  the  other  hand,  the  advocates  of  "common  benefit"  would  allow 
the  whole  expenditure  at  the  port  of  refuge  (excepting  the  cost  of 
repairs)  in  general  average,  on  the  ground  that  it  is  the  result  of 
a  series  of  operations  undertaken  with  the  primary  object  of 
escape  from  danger,  but  with  the  ultimate  object  of  enabling  the 
ship  to  carry  her  cargo  in  safety  to  its  destination. 

Now  at  the  time  when  the  existing  rules  were  framed  at  Glas- 
gow and  York,  the  theory  of  **  common  benefit "  was  generally 
accepted  on  the  Continent  and  in  the  United  States ;  but  opinion 
in  this  country  was  divided,  one  "  school  of  thought,"  if  I  may  use 
the  term,  holding  the  theory  of  "  common  benefit,*'  and  another, 
the  theory  of  "common  safety."  The  law  of  England  on  the 
point  had  not  then  been  fully  or  finally  declared.  If  Job  v. 
Langton  could  be  cited  on  one  side,  Muran  v.  Jones  could  be 
cited  on  the  other.  The  principle  of  the  law  on  this  point  had 
not,  so  to  speak  crystallized  into  form,  but  was  yet  pendent  in  the 
air.  It  was  not  until  Walthew  v.  Mavriejani  was  decided  in  1870, 
that  it  became  clear  that  the  English  Courts  had  definitely 
adopted  the  theory  of  "  common  safety."    After  that  determina- 
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tion,  the  later  decision  of  the  House  of  Lords  in  Svendson  v. 
Wallace,  by  which  port  of  refuge  expenditure  was  allocated  on 
the  ''common  safety"  principle,  was  a  necessary  and  logical 
sequence. 

Another  fundamental  point  as  to  which  opinions  differ  is  as  to 
ih€  extent  of  the  carrier's  Migatwn  under  the  contract  of  affreightment. 
The  English  principle  is  that  the  shipowner  agrees,  by  that 
contract,  to  give  the  use  of  the  vessel,  with  all  her  appliances,  as 
well  as  the  services  of  the  crew,  to  the  charterers  for  the  voyage, 
whether  it  be  short  or  long,  and  whether  the  ship  pursue  her 
course  direct  or  by  a  circuitous  route.  The  foreign  view  is  that 
it  is  reasonable  that  the  shipowner  should  bear  the  ordinary 
working  expenses  incidental  to  the  performance  of  the  voyage, 
but  that  it  is  not  reasonable  that  he  should  be  required  to  bear  an 
increase  in  the  amount  of  those  expenses  caused  by  a  deviation 
from  the  direct  course  for  the  common  safety.  Hence  they  con- 
tend that  the  increase  in  the  amount  of  the  wages  and  cost  of 
victualling  of  the  crew  and  other  working  expenses  of  the 
voyage  caused  by  putting  into  a  port  of  refuge,  being  the  conse- 
quence of  a  general  average  act,  should  be  allowed  in  general 
average. 

A  third  fundamental  difference  arises  as  to  the  extent  to  which 
loss  consequent  upon  a  general  average  act  is  admissible  in  general 
averagie.  As  to  this,  I  think  the  principle  is  now  generally 
recognised  that  such  consequences  of  a  general  average  act  are 
admissible  as  may  fairly  and  reasonably  be  considered  to  have 
arisen  from  it  naturally,  i.^.,  in  the  usual  course  of  events  ;  or  in 
other  words  such  consequences  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  the  performers  of  the  act 
at  the  time  when  the  act  was  performed,  as  the  probable 
result  of  it  At  the  time,  however,  when  the  discussions  to  which 
I  have  referred  took  place,  this  luminous  principle  was  obscured 
by  the  so-called  "  Customs  of  Lloyd's,"  which  excluded  from 
general  average  many  forms  of  loss  or  expenditure  which  were 
the  reasonable  and  natural  result  of  Ucts  for  the  common  safety, 
either  upon  the  ground  of  expediency,  or  upon  the  strength  of  a 
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supposed  distinction  between  direct  and  consequential  losses. 
The  English  courts  have  since  decided  that  these  customs  are 
devoid  of  authority  in  relation  to  general  average,  and  have 
recommended  their  abolition.  Thus,  Mr.  Justice  Quain,  in  disap- 
proving one  such  custom  in  the  case  of  Stewart  v.  The  West 
Indian  and  Pacific  Steamship  Company,  said : — "  It  is  to  be  hoped 
that  in  future  there  will  be  no  difference  between  law  and  custom 
on  this  point,  and  that  average  adjusters  will  act  on  the  law  as 
now  declared,  and  that  bills  of  lading  will  be  framed  in  accord- 
ance with  it."  To  the  same  effect,  Mr.  Justice  Mathew,  in  giving 
the  judgment  of  the  Queen's  Bench  Division  in  Svendson  v. 
Wallace,  afler  declaring  that  the  custom  of  trade  alleged  in  that 
case  was  not  binding,  said — "  I  will  add  that  I  think  it  would  be 
matter  for  regret  if  English  average  adjusters  were  embarrassed  in 
their  efforts  to  emancipate  themselves  from  the  mistakes  of  their 
predecessors  by  a  suggestion  that  these  mistakes  were  now  em- 
bodied in  the  mercantile  law,  and  could  be  set  right  by  no  easier 
method  than  an  act  of  the  legislature." 

In  spite  of  these  divergences,  which  interposed  a  formidable 
obstacle  to  uniformity,  a  third  International  Congress  was  held  at 
York  ill  1864.  On  a  comparison  of  the  "  Glasgow  Resolutions  '* 
with  the  "  York  Rules,"  it  will  be  observed  that,  with  one  or  two 
exceptions,  the  principles  enunciated  at  Glasgow  were  re-affirraed 
at  York ;  and  that  the  work  accomplished  at  the  cathedral  city 
was  chiefly  to  state  in  a  more  explicit  form  the  resolutions  which 
had  been  adopted  at  the  commercial  metropolis  of  Scotland* 
The  great  bulk  of  the  work  which  has  been  accomplished  was 
done  on  these  two  occasions,  the  labours  of  the  Antwerp  Con- 
ference, which  was  held  in  1877,  being  confined,  with  a  few  ex- 
ceptions, to  the  revision  of  the  York  Rules. 

The  first  act  of  the  Antwerp  Conference  was,  however,  to 
reverse  the  York  Rule  referring  to  Xht  Jettison  of  Deck  Cargo.  This 
rule,  which  had  been  passed  by  a  large  majority  (18  votes  as 
against  2)  affirmed  that  "  A  jettison  of  timber  or  deals  or  any 
other  description  of  wood  cargo,  carried  on  the  deck  of  a  ship  in 
pursuance  of  a  general  custom  of  the  trade  in  which  the  ship  is 
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then  engaged,  shall  be  made  good  as  general  average,  in  like 
manner  as  if  such  cargo  had  been  jettisoned  from  below  deck." 
This  rule  was  reversed  at  the  Antwerp  Conference  by  26  as 
against  10  votes.  The  reasons  for  this  complete  and  remarkable 
change  of  attitude  on  the  subject  are  not  apparent  In  view  of 
the  further  action  proposed  on  this  point,  it  is  important  to  note 
that  in  the  interval  which  has  elapsed  since  the  Antwerp  Confer- 
ence was  held,  the  law  of  England  has  been  more  fully  declared, 
and  an  alteration  has  in  consequence  been  made  in  the  practice 
of  adjusters,  with  respect  to  the  jettison  of  deck  cargo.  In  1877, 
and  for  some  years  afterwards,  the  loss  of  a  deckload,  if  jettisoned 
for  the  common  safety,  was  allowed,  not  as '' general  average,*' 
but  as  "general  contribution,"  which  term  signified  that  the 
contribution  was  to  be  confined  to  those  parties  who  had  specially 
consented  to  the  carriage  of  the  deck  load.  Since  then,  it  has 
been  decided  in  Burton  v.  English  and  other  cases,  that  the 
jettison  of  a  deck  load  carried  in  accordance  with  a  usage  of  trade, 
and  not  in  violation  of  the  contract  of  afTreightment,  is  general 
average  as  between  all  parties  to  the  adventure.  The  usage,  to 
have  this  effect,  must,  however,  be  one  that  is  universal  and 
notorious  in  the  trade,  and  not  a  mere  practice  such  as  that  which 
exists  in  some  trades,  as  for  instance  in  the  cotton  trade  with  the 
United  States,  to  stow  a  portion  of  the  cargo  on  deck,  on  the 
understanding  tha:t  the  shipowner  will  be  responsible  for  it,  if  lost 
overboard.  A  practice  to  this  effect  will  not  bind  the  shipper, 
or  admit  a  daim  for  general  average.  Since  these  decisions  have 
been  given,  the  practice  of  Brifish  average  staters  has  been 
altered  to  conform  to  them.  "General  contribution"  has 
become  a  thing  of  the  past ;  and  the  jettison  of  deck  cargo,  if 
carried  under  the  conditions  specified,  is  made  good  as  general 
average.  Modem  practice  having  thus  "  lost  touch "  with  the 
York- Antwerp  Rules  in  this  particular,  there  is  an  evident  necessity 
that  the  rule  which  refers  to  the  jettison  of  deck  cargo  should  be 
reconsidered,  if  the  rules  are  to  be  kept  en  rapport  with  current 
requirements. 
Another  rule  which  requires  careful  reconsideration  is  No.  5, 
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which  refers  to  Voluntary  Stranding,  This  rule  has  a  history, 
which  throws  light  upon  its  scope  and  intention.  At  the  Glasgow 
Congress,  a  resolution  to  disallow  damage  by  running  a  ship 
ashore  in  all  cases  was  moved  by  the  late  Mr.  L.  R.  Baily,  who 
admitted  that  such  damage  came  within  the  principle  of  general 
average,  but  advocated  its  exclusion  on  account  of  the  abuses 
which  would  be  liable  to  follow  the  admission  of  such  claims,  and 
also  on  account  of  the  practical  difficulty  of  distinguishing  the 
damage  received  before  from  that  received  after  the  stranding. 
This  motion,  on  being  put,  was  negatived ;  and  in  lieu  thereof,  the 
first  Glasgow  Resolution  was  passed,  which  provided  for  the  ex- 
clusion of  damage  by  voluntary  stranding  "  as  a  general  rule," 
but  "  without  prejudice  to  such  a  claim  in  exceptional  cases  upon 
clear  proof  of  special  facts."  At  the  York  Congress,  Mr.  Baily 
again  brought  the  subject  forward  and  moved  a  resolution, 
which  was  passed  and  became  the  York,  and^  eventually,  the 
York-Antwerp  Rule,  on  this  subject  In  moving  his  reso* 
lution,  Mr.  Baily  reiterated  his  conviction  that  the  act  of 
running  a  ship  ashore  to  prevent  a  total  loss  of  the  ship  and 
cargo  was  a  general  average  act,  but  considered  that  it  was 
expedient  for  the  practical  reasons  above  mentioned  to  exclude 
the  case  of  a  vessel  run  on  shore  because  she  is  sinking  or  driving 
on  rocks,  leaving  other  cases  of  voluntary  stranding  to  be  dealt 
with  according  to  law  and  custom.  In  the  opinion  that  voluntary 
stranding  was  in  principle  a  general  average  act,  Mr.  Baily  was 
supported  by  the  Chairman,  Sir  Fitzroy  Kelly  (afterwards  Chief 
Baron  of  the  Exchequer),  who  remarked  that  "the  law  of  England, 
as  it  then  stood,  was,  that  where  an  injury  had  been  bonArfide 
done,  whether  to  ship,  freight  or  cargo,  by  the  voluntary  act  of 
master,  in  order  to  prevent  some  greater  calamity,  then  the  conse- 
quences, whatever  they  might  be, would  belong  to  general  average." 
"On  this  principle,"  he  added,  "the  law  as  regards  voluntary 
strandings  would  be  the  same  in  England  as  in  the  United 
States." 

The  President  said  he  supposed  that  the  members  had  before 
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them  the  Report  of  the  Association  of  Average  Adjusters,  held  at  the 
Cannon  Street  Hotel,  on  the  31st  July  this  year,  which  dealt  with 
the  question  of  revising  the  York  and  Antwerp  rules.  Mr.  Elmslie 
would  be  able  to  give  them  some  further  explanation  before  they 
proceeded  to  discuss  the  matter. 

Mr.  Elmslie  (London)  stated  that  the  York  and  Antwerp  rules 
came  prominently  before  the  Average  Adjusters  of  the  United  King- 
dom in  1888,  when  in  contracts  of  affreightment  certain  exceptions 
began  to  be  made,  or,  in  other  words,  the  merchants,  as  shipping 
cargo  on  their   own    account,   said  :    "We    are    not    content 
longer  to  contract  under  the  York  and  Antwerp  rules,  as  they  do 
not  mete  out  to  us  justice  in  connection  with  our  cargo."    Starting 
with  that  solid  objection  raised  to  Rule  IX.,  they  heard  also  a 
voice  from  the  shipowners,  who  complained  that  those  rules  did 
not  give  them  the  indemnity  that  they  should  give,  and  that  there 
was  a  spirit  which  pervaded  the  York  and  Antwerp  rules  which, 
by  reason  of  their  narrowness  of  construction,  did  not  reach  to 
many  cases  which  English  adjusters  were  daily  having  to  deal 
with,  and  English  adjusters  were  holding  that  they  must  apply  the 
English  law,  or  at  least  the  law  at  the  proper  place  of  adjustment, 
in  cases  where  the  rules  were  not  explicit  either  affirmatively  or 
n^[atively.     That  led  the  English  adjusters  to  appoint  a  commit- 
tee to  consider  the  revision  of  those  rules.      That  committee  sat 
with  great  care  and  frequent  meetings,  and  the  result  of  their 
deliberations,  he  believed,  was  in  the  hands  of  everyone  present 
in  the  shape  of  a  preliminary  report.      The  doctrine  which  the 
committee  followed  in  presenting  their  report  was  approved. 
They  had  got  to  consider  first  that  the  ships  of  the  United  King- 
dom, and  the  merchandise  they  carried,  represented  at  least  hal^ 
if  not  more  than  half,  of  the  mercantile  marine,  and  therefore 
they  had  got  to  consider  whether  those  rules  did  give  the  ship- 
owner justice,  and  when  they  came  to  inquire  into  it,  that  there 
were  grievances  to  be  considered.     In  cases  of  delay,  which  arose 
through  no  fault  of  the  shipowner,  not  one  penny  would  be 
allowed  the  shipowner,  and  the  shipowners  very  properly  said 
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that  they  were  entitled  to  some  concession  in  this  respect  The 
underwriters  of  the  United  Kingdom,  who  were  always  most 
liberal  men,  and  ready  to  fall  in  with  anything  which  was  reason- 
able, said  they  quite  agreed,  and  that  was  the  reason  why  the 
Committee  of  Average  Adjusters  had  reported  to  the  Association 
in  the  way  they  had  done.  That  Association,  he  might  tell  them, 
was  composed  very  fairly.  There  were  average  adjusters,  under- 
writers, shipowners,  and  cargo-owners  upon  it,  so  that  when  they 
came  to  consider  that  anything  in  the  shape  of  this  special  legis- 
lation must  be  by  consent,  it  seemed  that,  provided  what  they 
were  contracting  for  was  right  and  proper,  that  was  all  that  was 
required. 

In  submitting  this  report,  he  would  specially  emphasise  the  fact 
that  it  was  not  a  report  from  the  English  Average  Adjusters. 
The  English  Average  Adjusters  held  a  unique  position.  They 
were  not  like  their  American  friends,  who  combined  insurance 
business  with  the  average  adjusting ;  or  like  their  Continental 
friends,  who  had  State  appointments.  Their  very  existence  de- 
pended on  the  justice  that  they  meted  out  in  administering  the 
niles  and  the  laws  which  they  found  in  force,  and  when  the 
Society  for  the  Reform  and  Codification  of  the  Law  of  Nations 
and  their  admirable  friend,  Dr.  Wendt,  asked  them  to  consider 
these  York  and  Antwerp  rules,  they  were  only  too  glad  to  sit  in 
committee  and  to  give  this  Society  the  benefit  of  their  delibera- 
tions. 

He  need  not  detain  them  with  any  further  remarks,  which  he 
would  confine  to  the  different  rules  as  they  came  up  for  dis- 
cussion. 

The  President  said  they  would  observe  at  page  27  of  the 
report  referred  to,  that  at  the  conclusion  of  the  proceedings  it  was 
proposed  and  unanimously  agreed  "That  the  Association  of 
Average  Adjusters  take  the  necessary  steps  to  communicate  with 
the  Association  for  the  Reform  and  Codification  of  the  Law  of 
Nations,  in  order  to  place  before  the  said  meeting  the  proposed 
amendments  to  the  York  and  Antwerp  rules."    Therefore  that 
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subject  was  now  fully  before  them,  and  would  come  on  in  the 
shape  of  the  amendments  to  the  York  and  Antwerp  rules,  which 
were  proposed  by  the  Association  of  Average  Adjusters,  and 
which  were  contained  in  this  preliminary  report. 

Mr.  Gray  Hill  (Liverpool)  desired  to  make  a  few  observations 
of  a  general  character  before  the  proposed  amendments  were  con- 
sidered, and  which  would  be  supplemental  to  what  Mr.  Elmslie 
had  said.  Now,  what  they  were  proposing  to  do  was  to  draw  up 
a  schedule  of  rules  which  could  be  conveniently  introduced,  by 
reference,  and  with  the  use  of  the  name  of  the  York  and  Antwerp 
rules,  into  a  contract  of  affreightment  in  which  the  shipowner  and 
the  shipper  were  parties.  Now,  they  had  heard  from  what  Mr. 
McArthur  had  told  them  in  his  paper,  and  Mr.  Elmslie  had  men- 
tioned, that  in  certain  cases  neither  of  those  parties  to  the  contract 
were  satisfied  with  the  present  state  of  affairs,  for  the  shipper  at 
San  Francisco  generally  excluded  Rule  IX.,  which  was  a  rule 
that  did  not  suit  him,  and  not  only  did  he  exclude  it,  but  he  pro- 
vided that  the  American  law,  which  was  the  law  prevailing  at  San 
Francisco,  should  apply  instead  of  that  rule.  The  effect  of  that 
was  that  the  shipper  got  under  those  circumstances  certain  bene- 
fits of  the  allowance  of  general  average  which  the  York  and 
Antwerp  rules  did  not  give  him,  and  similarly  the  shipowner  on 
many  of  those  voyages  westward  from  this  and  other  ports  was  in 
the  habit,  as  things  now  stood,  of  not  inserting  a  clause  which 
introduced  the  York  and  Antwerp  rules  into  the  contract  of 
affreightment,  because  the  American  law,  which  was  the  law 
applicable  to  places  of  adjustment  on  the  other  side  of  the 
Atlantic,  would  give  him  certain  advantages  which  the  York 
and  Antwerp  rules  deprived  him  of.  Therefore  they  had  this 
state  of  things  existing,  that  the  York  and  Antwerp  rules,  as  at 
present  constituted,  were  falling  into  disuse  both  from  dissatisfac- 
tion of  the  shipper  and  also  from  dissatisfaction  of  the  shipowner, 
and  although  the  causes  of  dissatisfaction  were  different  in  one 
respect,  they  both  agreed  in  this,  that  they  pointed  to  the  deficien- 
cies of  the  rules  as  to  giving  them  certain  advantages  under 
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general  average  which  the  American  law  gave  them.  Now, 
underwriters,  of  course,  were  very  much  interested  in  the  ques- 
tion, because  they  were  parties  who  stood  behind  the  shipper  and 
the  shipowner,  and  who  had  in  general  to  pay  on  the  basis  of  the 
adjustment  which  the  adjuster  drew  up,  but  they  were  not  parties 
to  the  contract.  These  parties  were  the  shipowner  and  the 
shipper,  and  they  two  could  agree  to  whatever  they  pleased, 
and  therefore  if  this  meeting  were  going  to  do  anything  practical 
— if  they  were  going  beyond  the  indulgence  of  the  fancies  of 
theorists, — ^they  must  draw  up  something  acceptable  to  the  shipper 
and  the  shipowner,  and  if  the  underwriter  found  that  after  all 
this  was  not  quite  according  to  his  ideas,  he  could  adjust  his 
rates  according  to  his  risks.     (Hear,  hear.) 

He  would  say  generally,  before  they  came  to  the  details,  that  if 
they  were  to  make  any  amendments  to  those  rules  it  must,  in 
order  to  satisfy  both  the  parties  to  this  contract,  be  in  the  direc- 
tion of  enlarging  the  principles  of  general  average.  He  would 
restrict  himself  from  urging  that  that  idea  should  be  carried  out 
to  an  extreme  extent,  because  the  greatest  consideration  was  due 
to  the  opinions  of  those  persons  who  were  interested  in  the  matter, 
some  of  whom  were  induced  by  a  conservative  feeling,  and  others 
by  a  consideration  which  affected  their  pockets,  not  to  go  to  the 
extreme  limit  in  the  direction  to  which  he  referred.  They  were 
bound,  in  a  matter  of  this  kind,  to  give  and  take,  and  they  must 
not  push  their  own  views  to  the  extreme.  They  were  prepared, 
he  thought,  to  follow  the  manifest  feeling  of  a  majority,  and  the 
whole  thing  must  end,  to  some  extent,  in  compromise.  He 
wished  to  say  that,  to  lead  up  to  this,  a  joint  committee  had  been 
sitting  in  Liverpool  on  this  very  subject,  at  which  the  interests  of 
underwriters,  shipowners,  and  cargo-owners,  with  the  light 
aflforded  by  the  knowledge  possessed  by  the  average  adjusters,  had 
been  united  to  fix  on  something  fair  and  just  to  all  concerned, 
and  at  the  same  time  sufficiently  advancing  in  the  direction  he 
had  mentioned  to  make  it  probable  that  the  parties  to  the  con- 
tract would  adopt  the  rules  as  amended.  In  that  view,  and 
actuated  by  those  ideas,  this  committee  had  met.     There  had 
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been  a  give  and  take  between  the  various  interests,  and  they  had 
agreed  on  a  report  which,  to  some  extent,  but  not  very  greatly, 
modified  what  had  been  done  in  London,  and  that  report  they 
would^  by  a  series  of  amendments,  put  before  the  committee  when 
the  time  came.  He  hoped  they  would  kindly  consider  that  what 
would  be  urged  on  that  behalf  was  not  any  attempt  to  obtain  an 
adoption  of  any  extreme  view,  but  was  the  result  of  a  compro- 
mise of  different  views  and  interests  which  had  been  arrived  at 
by  discussion  of  this  question  in  Liverpool.     (Applause.) 

The  President  : — I  presume  that  that  report  of  the  committee 
appointed  by  the  Chamber  of  Commerce  of  Liverpool  is  in  the 
hands  of  all  present.  I  propose  that  the  report  of  the  Associa- 
tion of  Average  Adjusters  be  taken  as  the  basis  of  our  delibera- 
tion. 

Mr.  Jacobsen  (Copenhagen)  expressed  the  hope  that  when  they 
had  gone  through  the  new  proposals,  and  any  of  them  were  adopted, 
there  would  be  given  an  occasion  to  discuss  the  general  question 
whether  it  was  desirable  that  those  new  rules  should  be  sub- 
stituted for  the  York  and  Antwerp  rules.  His  meaning  was  this  : 
— If  there  did  not  now  exist  any  rules  at  all,  and  the  question 
before  them  was  whether  these  proposed  new  rules  should  be 
adopted  or  not,  he  had  no  doubt  whatever  that  many  of  those 
new  rules  would  be  adopted  without  any  hesitation  as  they  stood, 
or  with  slight  alteration,  but  that  was  not  the  case  here.  They 
had  had  these  York  and  Antwerp  rules  in  force  for  a  dozen 
years,  and  they  had  been  working  their  way  towards  general 
adoption,  and  the  question  came — as  to  which  he  was  sure  many 
gentlemen  present  would  concur  with  him — whether  it  was 
desirable  now  to  spread  new  doubts  in  the  mercantile  mind.  He 
thought  it  was  not  desirable.  Their  Chairman  had  spoken  in  his 
address  that  morning  of  the  value  and  the  influence  of  public 
opinion.  He  did  not  believe  that  there  was  any  public  opinion  at 
present  about  the  necessity  of  altering  the  York  and  Antwerp  rules, 
but  he  believed  there  were  many  gentlemen  present  who  would 
agree  with  him  that  it  was  at  least  premature  to  attempt  to  interfere 
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with  them.  They  might  find  that  these  new  propositions  gave  either 
too  little  or  too  much.  At  Antwerp  their  object  was  to  give 
general  principles,  and  not  to  go  too  much  into  detail.  Now  it 
seemed  to  be  proposed  to  go  so  much  further  that,  instead  of 
merely  concise  rules,  they  would  be  having  a  whole  code  of  law. 
Therefore,  he  would  like  very  much  to  know  whether  in  discuss- 
ing the  voting  upon  the  new  proposals  they  bound  themselves  at 
once  to  accept  them  as  a  new  rule,  or  as  new  rules,  or  whether  to 
begin  with  they  were  to  be  considered  as  only  discussing  the 
principle  and  afterwards,  the  whole  question  whether  those  rules 
should  be  adopted  in  place  of  the  York  and  Antwerp  rules  would 
be  put  definitely  to  the  vote.  He  believed  a  clear  understanding 
upon  that  point  would  influence  the  voting  very  greatly. 

The  President  said  that  this  was  certainly  a  question  of  great 
importance.  If  he  might  be  allowed  to  express  his  opinion,  he 
thought  it  would  be  the  best  course  of  procedure  to  go  first  through 
the  rules  and  the  amendments  as  they  were  proposed,  and  then 
afterwards  to  consider  the  question  which  Mr.  Jacobsen  had  now 
raised.  It  depended,  of  course,  upon  the  result  of  their  delibera- 
tions how  this  question  should  be  dealt  with.  It  might  turn  out 
that  no  amendment  at  all  was  adopted  to  the  York-Antwerp  rules, 
and  then  the  whole  question  fell  to  the  ground.  It  might  turn 
out  that  there  were  some  very  important  amendments  without  any 
difference  of  opinion,  and  there  might  be  no  objection  at  all  to 
recommending  the  revision  of  the  York-Antwerp  rules  as  pro- 
posed, or  there  might  be — ^and  that  was  the  more  probable  case — 
amendments  adopted  with  a  great  difference  of  opinion  about 
them,  and  then  perhaps  it  would  be  wise  to  consider  whether  it 
would  not  be  advisable  to  have  time  for  more  accurate  considera- 
tion of  the  amendments,  and  so  to  leave  the  questions  for  another 
conference,  and  to  have  as  it  were  a  second  reading,  which  would 
be  much  the  same  way  as  the  matter  had  been  treated  before,  for 
they  had  the  commencement  of  the  whole  movement  in  i860  at 
Glasgow,  a  continuation  at  York  in  1864,  ^"(^  &  bringing  to  a 
conclusion  at  Antwerp  in  1877.     Therefore,  he  thought  it  would 
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be  the  best  proceeding,  and  he  should  certainly  take  that  course 
if  it  met  with  their  approval,  that  they  should  first  enter  into  a 
discussion  of  the  amendments,  see  what  was  the  result,  and  then 
revert  to  the  question  raised  by  Mr.  Jacobsen.  Now  in  going 
into  these  amendments  they  had  to  deal  with  them  simply  from  a 
practical  point  of  view,  whether  it  was  expedient  to  adopt  them  or 
not.  As  their  time  was  limited,  he  would  ask  them  to  go  at  once 
to  the  first  rule. 

M.  Langlois  (Antwerp)  asked  whether  it  would  be  wise  to  touch 
the  York-Antwerp  rules  at  all.  He  thought  it  would  be  a  very 
dangerous  thing.  They  had  obtained  a  great  point  through  a 
compromise  in  the  York-Antwerp  rules,  and  by  wishing  to 
get  more  he  felt  that  they  ran  the  risk  of  losing  the  whole.  If 
some  parties  had  been  dissatisfied  with  their  working,  they  were 
all  too  much  in  business  not  to  know  that  in  every  trade  they 
would  find  dissatisfied  parties.  They  could  not  possibly  satisfy 
everybody.  As  to  the  York-Antwerp  rules,  as  far  as  the 
amendments  went  he  would  not  touch  them.  The  object  of  this 
meeting  was  simply  to  see  what  was  best  to  be  done.  He 
thought  it  was  best  to  leave  this  question  alone,  and,  therefore,  he 
would  move  the  previous  question. 

Mr.  W.  Griffith  (London)  remarked  that  the  Mayor  of 
Liverpool,  in  his  very  able  opening  address,  said  that  simplicity 
was  what  they  ought  all  to  aim  at  It  would  tend  to  remove  the 
difficulties  of  business — it  would  tend  to  remove  the  conflicts  of 
law,  and  it  would  tend  to  bring  together  the  different  nations  of 
the  earth.  Therefore,  if  they  wished  to  form  a  code  of  general 
average,  he  thought  they  would  be  wise  to  turn  their  attention  to 
matters  of  principle  rather  than  of  mere  details.  They  had  had 
placed  in  their  hands  within  the  last  few  moments  two  large 
papers,  which  entered  into  details  of  the  question — ^most  impor- 
tant, undoubtedly,  in  the  conduct  of  business,  but,  as  he  thought, 
not  quite  so  important  as  the  principles  which  the  last  two 
speakers  had  proposed, — that  they  should  consider  the  broad 
question  of   the  code  first  and  then  the  more  petty  details 
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business  thereafter.     He  quite  admitted   that  this  was  rather 
opposed  to  the  very  able  speeches  which  they  had  already  heard, 
but  the  question  was,  which  course  would  be  the  most  beneficial. 
They  wanted  to  have  something  which  would  remove  all  conflict ; 
and  above  all  they  wanted  something  which  would  be  plain  and 
simple.     Could  they  have  that  simplicity  if  they  entered  into  too 
great  detail,  and  omitted  full  consideration  of  the  general  prin- 
ciples which  were  involved  in  all  those  details  ?    Let  them  first 
determine  what  were  the  principles  which    their  friends    the 
average  adjusters,  and  others,  wished  them  to  adopt     Was  it  the 
principle  which  permeated  the  English   Law,  of  the  common 
safety,  or  was  it  the  principle  which  permeated  the  American  Law, 
of  the  common  benefit  ?    If  they  proceeded  without  any  chart  to 
guide  them,  they  were  in  danger  of  shipwreck.     Let  them  under- 
stand clearly  the  course  they  were  going  to  take,  whether  to  adopt 
the  English  or  the  American  system.     Then  there  was  another 
point  which  had  to  be  considered,  and  which  had  not  been  brought 
before  them,  viz.,  what  was  the  French  system  ?    Their  system 
was  altogether  different.    With  them  the  underwriters  appointed 
the  captain,  who  acted  as  the  agent  both  of  the  shipowner  and 
of  the  cargo-owner.    They  had  nothing  of  that  kind  before  them. 
There  was  also  another  point  which  they  ought  to  consider,  and 
that  was  the  conflict  of  interests  of  the  owners  of  the  ships,  of 
the  underwriters,  and  of  the  owners  of  the  cargo.     He  was 
present  at  Antwerp  when  these  rules  were  passed,  under  the  able 
presidency  of  Lord  O'Hagan,  and  they  were  opposed  chiefly  by 
the  underwriters,  because  they  thought  that  they  threw  too  much 
burden  upon  the  shipowner,  and  he  upon  the  underwriter.    He 
appeared  on  the  present  occasion  to  speak  rather  in  favour  of  the 
interests  of  the  cargo-owner  than  of  the  shipowner  and  the  under- 
writer.    In  these  days  of  rapid  business  and  of  business  on  a 
large  scale,  persons  who  shipped  small  quantities  of  cargo  were 
to  a  great  extent  in  the  hands  of  the  laige  shipping  companies, 
who  could  make  almost  any  terms  they  pleased  as  to  a  contract  of 
affrightment,  and  those  terms  having  been  made,  the  rules  which 
they  pleased  to  adopt  as  to  general  average  and  as  to  insurance 
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necessarily  followed  Therefore,  on  the  present  occasion,  he  thought 
they  should  be  very  careful  before  they  introduced  any  amendments 
of  this  compromise  which  was  carried  out  at  Antwerp.  They  had 
looked  there  at  the  interests  of  all  parties,  but  he  was  afraid, 
judging  from  the  speeches  which  they  had  already  heard,  that  the 
intention  of  large  sections  of  the  community  was  rather  to  benefit 
these  large  mercantile  companies,  these  wealthy  people,  at  the 
expense  of  the  shippers  of  goods.  That  certainly  was  a  view 
taken  at  Antwerp,  and  he  was  afraid  it  was  the  view  taken  by  the 
very  able  readers  of  the  papers  before  them.  He  could  only 
refer  them  again  to  the  words  of  the  Mayor,  and  point  out  that 
they  met  not  so  much  to  make,  and  put  limits  to,  the  law,  as  to 
adopt  general  principles,  and  to  promulgate  a  code  which  might 
be  understood  by  all  parties,  would  simplify  business,  and  would 
prevent  conflicts.  He  would  suggest  that  they  should  give  some 
definition  of  general  average ;  that  they  should  state  upon  what 
principles  they  were  proceeding,  and  that  they  should  take  no 
false  steps.  If  they  adopted  this  plan,  he  thought  the  meeting  at 
Liverpool  would  prove  more  beneficial  than  any  of  its  prede- 
cessors, and  that  they  would  be  able  to  construct  a  short  and 
useful  code,  which  might  be  used  by  all  parties. 

Dr.  ToMKiMS  (London)  said  he  was  sorry  to  disagree  with  the  re- 
marks of  Mr.  Griffith.  He  was  perhaps  in  an  advantageous  position 
in  one  respect,  because,  not  being  a  shipper  or  a  shipowner,  he  could 
speak  impartially  his  views  upon  this  question.  At  their  meeting 
in  the  City  of  London  one  of  the  questions  which  arose  was  that 
these  Antwerp  rules  were  scarcely  fair  to  the  shippers.  Now  one 
could  understand  that  this  was  not  a  question  simply  of  principle, 
but  it  was  a  question  of  practical  business,  and  for  commercial 
men  who  had  to  deal  practically  with  the  question  of  shipping 
and  shipowning,  and  therefore  he  was  of  opinion  that  it  was  not 
enough  to  lay  down  a  principle  for  this.  These  gentlemen 
wanted  practical  rules.  Rules  which  were  adequate  a  few  years 
ago  might  now  be  lagging  behind  the  requirements  of  the  time ; 
and  certain  amendments  might  be  required  in  the  interests  both 
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of  shippers  and  shipowners.  Therefore,  whilst  he  attached  great 
importance  to  Mr.  Griffith's  remarks  as  applied  to  the  general 
principle,  they  were  bound,  he  thought,  to  give  full  and  careful 
consideration  to  the  proposals  submitted  to  them  with  great  fair- 
ness and  great  consideration,  and  great  ability  on  the  part  of  the 
gentleman  who  had  introduced  this  subject  to  them.  Therefore 
he  would  suggest  that  the  proper  course  to  take  was  to  consider 
what,  if  any,  amendments  could  advantageously  be  introduced 
into  the  York-Antwerp  Rules.  Those  rules  had  come  before  the 
English  Courts,  and  to  a  certain  extent,  if  he  was  informed 
correctly,  ha,d  been  recognised  by  those  Courts  as  a  proper  and 
convenient  basis  to  proceed  upon  on  questions  of  General 
Average  and  Affreightment  Adjustment  They  should,  there- 
fore, consider  what  amendments  they  could  make,  so  that  their 
influence,  whatever  it  might  be  worth,  might  be  thrown  into  the 
scale  of  justice,  and  of  commercial  integrity  and  improvement 

Dr.  Barclay  (Paris)  asked  if  there  was  not  a  means  of  conciliat- 
ing the  views  of  Dr.  Tomkins  and  of  Mr.  Griffith.  He  thought 
the  better  course  to  pursue  was  the  one  which  had  emanated  from 
the  Chair.  He  thought  they  should  not  break  up  without  having 
made  a  definition,  but  that  would  come  naturally  alter  they  had 
decided  on  the  merits  of  the  various  amendments  to  be  sub- 
mitted. Personally,  he  figured  on  the  agenda  paper  as  having 
to  read  a  paper,  but  he  had  adjourned  it  until  the  morrow,  and 
even  then  would  probably  distribute  printed  copies  instead  of 
troubling  the  meeting  to  hear  him  read  it  He  thought  the  sub- 
ject a  very  important  one,  and  this  was  a  most  favourable  occa- 
sion  for  its  full  discussion,  when  they  had  gentlemen  present  who 
were  conversant  with  the  foreign  laws  and  customs  affecting  it. 

The  President  said  they  would  remember  that  the  definition 
of  general  average  was  discussed  at  full  length  at  Antwerp,  and  it 
was  found  difficult  to  arrive  at  a  general  definition,  and  after 
having  discussed  the  subject  it  was  thought  expedient  to  confine 
themselves  to  the  adoption  of  certain  precise  rules.  The  Chair 
could  not  entertain  any  discussion  on  this  subject  without  having 
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in  writing  the  resolution  or  definition  which  was  proposed,  so  that 
it  could  be  made  a  subject  of  discussion  at  this  meeting.  He 
would  suggest — ^if  it  were  considered  advisable  to  discuss  this 
matter  at  all— that  it  should  be  at  the  end  of  the  meeting.  Let 
them  first  hear  the  details,  let  them  see  what  was  desirable,  and 
what  it  was  expedient  to  alter  in  the  York-Antwerp  rules,  or  to 
add  to  them,  and  then,  perhaps,  the  question  might  be  raised 
whether  it  was  possible  to  make  a  satisfactory  definition  of  general 
average.  As  to  the  first  point,  the  proposed  amendment  of  the 
York- Antwerp  rules,  he  thought  very  many  strong  reasons  might 
be  urged  in  support  of  what  M.  Langlois  had  said.  They  should 
be  very  careful  about  admitting  amendments  without  having  pro- 
perly discussed  and  tested  them.  He  would  suggest  to  M. 
Langlois,  however,  that  he  should  leave  his  suggestion  to  a  later 
stage  of  their  proceedings,  and  see  then  whether,  after  having 
discussed  all  the  proposed  amendments,  it  would  be  worth  while 
or  not  to  recommend  the  amendments  which  had  been  accepted, 
if  any,  to  the  mercantile  world.  Let  them  first  see  what  altera- 
tions were  proposed,  and  what  were  adopted,  for  it  was  but  fair 
acknowledgment  of  the  work  which  had  been  bestowed  on  this 
subject  by  the  average  Adjusters'  Association  and  by  the  Special 
Committee  to  hear  what  they  had  to  say  in  support  of  their  pro- 
posals. They  had  told  them  that  a  great  many  objections  had 
been  raised  to  the  York-Antwerp  rules  as  they  stood  at  present ; 
and  though  he  agreed  that  it  was  a  strong  argument  not  to  inter- 
fere with  what  was  in  general  use,  still  he  thought  it  was  but 
justice  to  go  into  the  details,  and  to  discuss  the  questions  which 
had  been  brought  before  them.  He  would  ask  M.  Langlois, 
therefore,  whether  he  pressed  the  previous  question. 

M.  Langlois  said  that  as  their  President  put  the  case  on  that 
ground  he  must  withdraw  his  motion  to  put  the  previous  question. 
He  quite  agreed  that  the  Average  Adjusters  had  done  all  they 
could  to  bring  something  forward  which,  in  their  belief,  was  the 
best  which  could  be  done.  At  the  same  time,  he  was  afraid  to 
meddle  with  what  had  already  been  done,  and  he  was  afraid 
several  of  the  propositions  would  lead  to  very  warm  discussion. 
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.  Dr.  Predohl  (Hamburg)  thought  that  the  general  question 
should  be  Uken  at  the  end,  and  not  at  the  beginning  of  their 
sittings.  If  there  were  any  amendments  as  to  which  they  were 
all  of  one  opinion,  and  that  a  favourable  one,  they  ought  to  be 
carried 

The  President  said  that  as  M.  Langlois  did  not  press  his 
motion  there  was  now  nothing  to  prevent  them  going  into  a  dis- 
cussion on  the  proposed  amendments. 

Mr.  E.  R.  LiNDLEY  (London)  asked  what  majority  of  votes 
would  carry  any  particular  proposal. 

The  President  :  A  simple  majority  will  carry  any  proposal. 

Mr.  J.  S.  Allen  (Liverpool)  thought  the  course  suggested  by 
the  President  was  the  most  desirable  one — ^that  they  should  pro- 
ceed to  discuss  these  rules  and  the  proposed  amendments,  and  to 
see  which  were  acceptable  and  which  were  not ;  but  it  ought  to 
be  on  the  distinct  understanding  that  the  general  question  should 
be  discussed  afterwards,  because  it  might  be  thought  desirable  to 
defer  any  question  of  amending  the  York-Antwerp  Rules  on  the 
lines  suggested,  even  if  approved  by  this  meeting,  to  another 
occasion. 

The  President  said  that  what  Mr.  Allen  desired  was  the  course 
which  he  understood  to  be  resolved  upon.  They  would  now 
proceed  to  the  first  amendment  proposed  by  the  Average  Ad- 
justers, which  was  as  follows  : — 

Existing  Rule  L  :  "Jettison  of  Deck  Cargo. — No  jettison 
of  deck  cargo  shall  be  made  good  as  general  average. 

"  Every  structure  not  built  in  with  the  frame  of  the 
vessel  shall  be  considered  to  be  a  part  of  the  deck  of  the 
vessel." 

Proposed  Rule  L :  "  Jettison  of  Deck  Cargo. — A  jettison  of 
wood,  tar,  and  resin,  or  any  of  them,  carried  on  deck  in 
accordance  with  a  general  custom  of  the  trade,  when  not 
in  violation  of  the  contract  of  affreightment,  shall  be 


(    6s    ) 

made  good  as  general  average  if  the  jettison  be  made 
for  the  common  safety. 

"  Jettison  of  cargo  carried  on  deck  other  than  the 
above  shall  not  be  made  good  as  general  average. 
Every  structure  not  built  in  with  the  frame  of  a  ship 
shall  be  considered  to  be  a  part  of  the  deck  of  the 
ship, 

"Jettison  of  Ship's  Material  Carried  on  Deck. — No 
allowance  shall  be  made  in  general  average  for  jettison 
of  water  casks  or  tanks  carried  on  deck,  nor  for  warps 
or  other  articles  when  improperly  carried  on  deck. 

Mr.  Elmslie  (London)  said  that,  in  submitting  this  amend- 
ment,  he  had  only  a  very  short  statement  to  make.  It  had  been 
affirmatively  held  by  the  British  courts,  arising  out  of  three  very 
important  and  recent  cases,  to  which  attention  had  been  already 
drawn — ^to  wit.  Burton  v.  English^  Wright  v,  Marwood,  and  Dixon 
V.  The  Royal  Exchange  Co, — that  a  shipper  of  general  cargo  in  a 
general  ship  must  be  taken  to  have  the  opportunity  of  knowledge, 
and  to  know  what  was  customary  in  that  trade,  and  whether  it  was 
lawful  for  a  deck  load  to  be  shipped.  It  had  also  been  held  in 
the  cases  that  there  was  no  such  thing  as  a  contribution  in  respect 
of  a  jettison  of  cargo  from  the  deck.  In  the  case  of  a  general  con- 
tribution, it  had  to  be  divided  amongst  those  interested  who 
specially  agreed  to  the  stowage.  There  was  no  express  or  specific 
amendment  necessary,  because  it  had  been  held  that  there  was  an 
implied  agreement  when  in  accordance  with  the  general  custom  of 
the  trade.  Dixon  v.  The  Royal  Exchange  Co,  had  decided  that  a 
shipowner  could  not  take  cargo  for  carriage  under  deck,  ship  it 
on  deck,  and  then,  when  a  jettison  took  place,  claim  the  loss  in 
general  average;  and  that  was  the  reason  why  the  Association 
had  inserted  the  words  "  when  not  in  violation  of  the  contract  of 
affreightment,"  because  it  was  both  common  law,  and  also  justice 
between  man  and  man,  that  no  man  should  first  do  a  wrong  and 
then  ask  to  have  his  loss  made  up  through  general  average. 
Those  three  cases  covered  the  first  section  or  rule,  he  thought. 
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Mr.  Ahlkrs  (Hamburg)  said  that  in  one  aspect  the  proposed 
alteration  seemed  to  be  a  very  innocent  one ;  but  in  another 
aspect  it  was  very  serious.  On  the  Continent  they  did  not  need 
any  alteration  of  the  existing  rule,  and  he  would  regret  very  much 
to  see  any  alteration  made.  If  any  difficulty  cropped  up  he 
thought  it  would  be  one  which  the  insurance  people  could  put 
right.  He  and  his  friends  were  of  opinion  that  it  would  be  better 
to  allow  the  rule  to  remain  as  it  stood.  What  Mr.  Elmslie  had 
stated  had  convinced  him  of  the  seriousness  of  any  alteration  of 
the  rule. 

M.  Langlois  said  he  opposed  the  amendment  In  his  own 
country  the  Commercial  Code  stated  that  in  no  case  could  jettison 
of  deck  cargo  be  brought  under  general  average,  and  he  thought 
the  general  feeling  all  over  the  world  was  that  they  must  prevent 
deck  cargoes  as  much  as  possible.  Decks  were  not  made  for  the 
conveyance  of  cargoes. 

Mr.  Jacobsen  also  opposed  the  amendment.  He  would  not 
recapitulate  the  arguments,  for  they  were  well  known.  He  would 
call  attention  to  the  fact,  however,  that,  when  this  question  was 
last  deliberated  at  Antwerp  thirteen  years  ago,  most  of  the  vessels 
then  engaged  in  the  wood-carrying  trade  were  sailing  vessels,  some 
having  been  constructed  for  such  loads.  Nowadays  a  great  pro- 
portion of  the  vessels  employed  in  that  trade  were  steamers,  and 
these  steamers  were  carrying  deck  loads  half  the  height  of  the 
funnel.  He  did  not  think  it  right,  in  the  face  of  this  tendency  to 
increase  deck  loads,  to  alter  the  rule  which  had  been  in  operation, 
and  under  which  the  shipowner  lost  his  freight  if  the  deck  cargo 
were  thrown  overboard  and  he  was  not  insured.  If  the  amend- 
ment were  adopted,  he  feared  a  great  many  deck  loads  would  be 
thrown  overboard.  According  to  the  laws  of  Continental  States, 
the  jettison  of  deck  cargoes  was  not  allowable  in  general  average, 
but  according  to  English  law  he  understood  it  was  allowable. 
He  would  like  to  ask  how  the  matter  stood — when  a  deck  load 
was  carried  on  a  British  vessel  not  in  violation  of  a  contract  of 
al&eightment  but  in  excess  of  the  limit  and  in  violation  of  the 
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conditions  imposed  by  the  Merchant  Shipping  Acts,  would  jettison 
then  be  permitted  in  general  average  ?  If  not,  should  it  not  be 
expressly  stated  ? 

Mr.  Elmslie  said  the  proposed  amendment  was  only  to  apply 
to  anything  which  was  lawful. 

Mr.  R.  N.  Dale  (Liverpool)  hoped  the  meeting  would  take  a  view 
on  this  subject,  not  only  from  a  business  but  also  from  a  humani- 
tarian standpoint.  Anyone  conversant  with  the  carrying  of  deck 
loads  must  be  aware  that  it  was  most  detrimental  to  life,  whether  it 
was  to  property  or  not.  He  thought,  as  an  underwriter,  he  could 
settle  this  point  for  himself,  but  as  a  man  he  thought  it  was  con- 
trary to  every  impulse  they  ought  to  possess  diat  they  should  do 
anything  to  enlarge  general  average  which  would  tend  to 
encourage  the  carrying  of  deck  loads.  (Hear,  hear.)  He  had 
seen  so  many  and  so  bad  results  from  the  practice  that  he  was 
more  opposed  to  it  every  day  of  his  life,  and  he  sincerely  hoped 
the  meeting  would  take  this  aspect  of  the  question  into  considera- 
tion before  coming  to  a  decision. 

Dr.  Donald  Kennedy  (Liverpool)  said  he  did  not  take  the 
humanitarian  view,  but  speaking  as  a  shipowner,  he  thought  the 
amendment  of  so  little  advantage  that  they  might  very  well  give 
it  up  ih  deference  to  their  foreign  friends. 

Mr.  Griffith  said  the  celebrated  case  of  the  Royal  Exchange 
Shipping  Company  was  decided,  not  on  the  general  ground  that 
carrying  deck  cargoes  was  in  all  cases  legal — ^though  it  was  made 
legal  in  certain  cases  by  the  Merchant  Shipping  Act — but  on  the 
ground  that  no  general  custom  existed  at  all.  He  was  consulted  in 
the  case,  and  it  came  to  this :  if  it  could  have  been  proved  that  a 
general  custom  to  carry  timber  on  the  deck  existed,  the  House  of 
I^rds  would  probably  have  given  another  decision,  but  the  evi- 
dence showed  that  no  general  custom  existed,  though  in  particular 
cases  it  might  be  done.  Further,  if  a  general  custom  did  exist  he 
thought  they  might  say  that  the  English  law  of  contract  was  so 
free  that  the  general  custom  would  be  at  once  imported  into  the 
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contract,  excluding,  of  course,  all  those  cases  which  the  Merchant 
Shipping  Acts  forbade.  But  certainly  if  it  was  not  wanted  by 
the  underwriters  or  by  the  public  in  general,  why  should  the 
Association  adopt  an  alteration  which  merely  stated,  what  to  his 
mind  was  the  law  at  the  present  time — that  if  the  general  custom 
did  exist  the  deck  load  might  be  carried?  He  thought  those  who 
wished  to  obtain  an  alteration  of  the  rule  had  hardly  shown  the 
benefit  thereof.  For  himself,  neither  on  humanitarian  nor  on 
business  grounds  did  he  see  the  benefit  of  the  alteration. 

Mr.  Rose  (London)  said  that,  while  he  perfectly  agreed  with 
some  of  the  previous  speakers  that  it  was  undesirable  to  enlarge 
the  carrying  of  deck  cargoes,  he  could  not  get  away  from  the 
position  clearly  put  before  them  by  Mr.  Gray  Hill  earlier  in  the 
meeting,  that  they  had  to  consider  mainly  the  convenience  of 
the  parties  to  a  contract  of  affreightment.     The  shipowner  and 
he  believed  the  shipper  of  the  goods  both  desired  these  cargoes 
should  be  carried  y  and  they  were  carried,  and  were  treated  as 
general  average,  so  long  as  there  were  no  York-Antwerp  rules  in 
the  contract  of  affreightment     He  agreed  with  gentlemen  who 
said  it  did  not  matter  to  the  shipowner.    The  shipping  of  the 
cargo  did  not  put  one  penny  into  his  pocket ;  the  loss  of  it  did 
not  take  one  penny  out,  for  as  far  as  loss  was  concerned  it  was 
understood  on  both  sides  that  the  underwriters  would  pay  it.   They 
might  treat  it  as  general  average,  or  as  a  direct  claim  for  jettisoning 
a  particular  deck  load.     He  preferred  the  rule  as  it  stood,  but  he 
did  not  like  the  meeting  to  come  to  a  decision  without  calling 
the  members  back  to  the  fact  that  they  were  there  to  try  to  make 
business  smooth  ;  and,  seeing  the  wood  trade  was  carried  on  out- 
side the  York-Antwerp  rules,  he  did  not  think  it  mattered  very 
much  whether  they  retained  the  rule  in  its  present  shape  or 
altered  it, 

Mr.  Gray  Hill  said  all  the  speeches  they  had  heard,  except 
one,  condemned  the  amendment,  and  the  last  speaker  said  it 
really  did  not  matter  whether  it  was  passed  or  not.  It  seemed  to 
him,  then,  in  deference  to  the  views  of  underwriters  and  shfp- 
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owners  and  foreign  representatives,  it  would  be  better  to  with- 
draw the  amendment,  and  let  the  rule  stand  as  it  was. 

Mr.  Elmslie  said  after  the  strong  expression  of  opinion  which 
had  been  made,  and  when  he  remembered  that  the  amendment 
itself  was  only  saved  at  the  Average  Adjusters'  Conference  by  a 
narrow  vote,  the  members  having  been  fourteen  to  eleven,  he  felt 
that  he  could  not  now  carry  it  further.  He  had  discharged  his 
duty  in  bringing  the  matter  forward^  and  he  left  himself  in  the 
hands  of  the  Conference. 

The  President:  Then  I  understand  the  amendment  is  by 
consent  withdrawn,  but  there  remains  to  be  discussed  the  second 
section  of  the  amendment 

Mr.  Elmslie  :  We  don't  withdraw  the  proposal  as  to  jettison 
of  ship's  materials  carried  on  deck. 

The  President  :  No,  I  understand  that. 

Mr.  Elmslie  :  This  has  been  for  very  many  years  what  has 
been  named  as  a  custom  of  Lloyd's.  It  has  been  incorporated 
into  English  practice,  and  it  has  been  found  to  work  admirably 
in  checking  the  jettison  of  ships  materials  carried  on  deck. 

Mr.  Ahlers  said  that  by  the  law  of  his  country  water  casks 
carried  on  deck  in  a  proper  way^  and  thrown  overboard  for  the 
•common  safety,  were  made  good  in  general  average,  and  he  was 
surprised  it  should  be  otherwise.  He  wished  to  know  whether 
the  last  words  of  the  sentence  "when  improperly  carried  on 
deck,"  applied  to  "  water  casks  and  tanks,"  or  only  to  "  warps  and 
other  articles  ?  " 

Mr.  Elmslie  :  Only  to  "  warps  and  other  articles." 

The  Hon.  General  Secretary  pointed  out  that  the  construc- 
tion of  the  sentence  really  depended  upon  the  placing  of  a 
comma.  He  therefore  suggested  that  it  would  be  desirable  to 
have  the  rule  revised  in  such  a  form  that  no  confusion  on 
this  score  could  arise. 
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The  President  :  It  could  be  met  very  simply  by  changing  the 
construction  of  the  sentence. 

M.  Langlois  thought  the  reference  to  warps  or  other  articles 
improperly  carried  on  deck  was  unnecessary,  for  clearly  what 
was  carried  improperly  on  deck  was  not  the  subject  of  general 
average.  He  deprecated  the  introduction  of  too  much  detail 
into  rules,  for  as  soon  as  they  began  to  say  that  those  things 
which  were  improperly  carried  on  deck  were  not  to  be  admitted 
in  general  average,  they  must  next  proceed  to  say  what  was 
properly  carried.  He  thought  the  matter  should  be  left  to  be 
adjusted,  as  was  actually  done  in  practice.  He  thought  the 
second  part  of  the  rule  at  any  rate  was  perfectly  unnecessary. 

Mr.  Jacobsen  asked  if  there  was  any  objection  to  let  the  words 
"  improperly  carried  on  deck  "  apply  to  water  casks  as  well,  and 
let  the  rule  read  that  no  allowance  should  be  made  in  general 
average  for  jettison  of  ship's  materials  improperly  carried  on  deck. 

Mr.  Elmslie  said  the  rule  had  been  suggested  to  meet  the 
practice  of  average  adjusters,  and  even  if  the  association  struck 
out  the  rule,  average  adjusters  in  their  practice  would  still  apply  to 
it.  The  object  of  the  association,  however,  was  the  codification 
and  the  assimilation  of  the  law  of  nations,  and  any  little  alteration 
of  words  which  did  not  affect  the  spirit  would  be  accepted  by  the 
Average  Adjusters'  Association. 

Mr.  Jacobsen  :  Do  you  allow  ropes  properly  carried  on  deck  ? 

Mr.  Elmslie  :  Yes,  the  ship  might  be  nearing  a  port  of  refuge, 
and  a  warp  would  be  properly  on  deck  to  be  at  hand  for  purposes 
of  towage. 

Mr.  Dale  (Liverpool)  doubted  if  it  were  necessary  to  go  into 
such  great  details.  He  would  propose  to  drop  the  amendment 
altogether. 

Mr.  Allen  thought  it  more  than  likely  the  adjusters  would  not 
have  proposed  this  portion  of  the  rule  if  they  had  not  proposed 
the  earlier  part  of  the  rule,  and  as  the  former  had  been  given  up, 
he  suggested  that  this  also  should  be  withdrawn. 
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Mr.  Elmslie  :  It  is  immaterial.  Our  practice  is  perfect  without 
it  If  the  objects  of  this  association  are  met  by  its  withdrawal, 
well  and  good. 

Mr.  Donald  Kennedy  (Liverpool)  said  from  a  shipowner's 
point  of  view  he  attached  no  importance  to  this  portion  of  the 
amendment,  and  agreed  with  foreign  representatives  that  to  raise 
questions  in  a  rule  of  what  was  proper  and  improper  in  a  warp 
being  carried  on  deck  seemed  from  a  practical  point  of  view  to  be 
absurd.  It  might  be  proper  to  have  a  warp  on  deck  at  a  certain 
time,  and  an  hour  afterwards  it  might  be  improper. 

Mr.  Gray  Hill  thought  it  was  a  waste  of  time  to  discuss  the 
question  any  longer.  They  had  arrived  at  a  point  of  being 
informed  that  the  English  practice  would  remain  the  same,  with 
or  without  the  rule,  and  they  could  not  expect  their  foreign  friends 
to  give  way.     It  was  better  to  throw  over  the  whole  of  the  rule. 

Mr.  Lowndes  (Liverpool)  also  suggested  that  after  what  had 
been  said  the  recommendation  should  be  withdrawn.  As  an 
adjuster  himself  he  thought  it  a  matter  of  very  little  importance. 

Mr.  Elmslie  :  We  are  quite  in  your  hands,  Mr.  President.  I 
am  quite  content. 

The  President:  Then  I  will  toke  it  this  portion  of  the 
amendment  is  withdrawn  also. 

Rule  IL 
The  following  was  the  rule  as  at  present  existing : — 
"  Damage  done  to  goods  or  merchandise  by  water  which  un- 
avoidably goes  down  a  ship's  hatches  opened,  or  other 
openmg  made,  for  the  purpose  of  making  a   jettison, 
shall  be  made  good  as  general  average,  in  case  the  loss 
by  jettison  is  so  made  good. 
Damage  done  by  breakage  and  chafing,  or  otherwise  from 
derangement  of  stowage  consequent  upon   a   jettison, 
shall  be  made  good  as  general  average,  in  case  the  loss 
by  jettison  is  so  made  good." 
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To  this  the  Association  of  Average  Adjusters  proposed  the 
following  amendment: — 

"  Damage  by  Jettison  6*  Sacrifice  for  the  Common  Safety. 

'*  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common 
safety ;  and  by  water  which  goes  down  a  ship's  hatches 
opened,  or  other  opening  made  for  the  purpose  of  making 
a  jettison  for  the  common  safety,  shall  be  made  good 
as  general  average." 

Mr.  Elmslie,  in  moving  the  adoption  of  the  amendment,  said 
the  existing  rule  spoke  only  of  two  cases  of  damage,  viz.,  water 
which  went  down  a  ship's  hatches  or  an  opening  made,  and  dam- 
age done  by  breaking  or  chafing  or  derangement  of  stowage  con- 
sequent upon  a  jettison.  The  amendment  struck  at  the  whole 
root  of  the  case.  If  a  mast  were  cut  away  and  tore  up  the  deck, 
and  the  cutting  away  of  the  mast  were  general  average,  surely  the 
damage  done  by  water  going  down  the  opening  or  rent  made  in 
the  deck  should  also  be  general  average.  It  was  proposed  to  put 
in  the  words,  "  in  consequence  of  a  sacrifice  made  for  the  common 
safety,  **  for  it  was  thought  any  loss  or  damage  in  consequence  of 
a  sacrifice  made  for  the  common  safety  should  be  general  average. 

Dr.  Wendt  said  the  only  point  he  had  objection  to  was  the  use 
of  the  words  "common  safety"  instead  of  the  words  "common 
benefit."  It  was  not  desirable  to  use  the  words  "common  safety," 
because  they  were  all  agreed  that  "common  benefit"  was  the 
phrase  which  should  be  adopted  in  the  York-Antwerp  rules. 

Dr.  Barclay  said  the  old  rule  of  the  sea  spoke  of  "  common 
safety."    In  France  the  phrase  was  "  le  salut  et  le  bien." 

Mr.  Ahlers  thought  it  was  right  to  use  the  words  "  common 
safety."  No  benefit  would  be  applicable  to  a  consequential  dam- 
age, but  damage  itself  could  only  be  for  the  common  safety.  He 
thought  the  expression  which  had  been  chosen  for  the  rule  was 
quite  right. 
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M.  Langlois  thought  it  undesirable  to  change  the  old  rule  in 
this  respect,  which  was  certainly  accepted  at  Antwerp,  and  which 
met  the  circumstances  of  the  case. 

Mr.  £.  R.  LiNDLEY  thought  it  desirable  to  provide  for  the  in- 
clusion of  other  cases  than  those  prescribed  in  the  existing  rule. 
A  remark  had  been  made  by  one  speaker  as  to  the  question  of 
defining  general  average.  Now  this  proposed  amendment  went 
very  far  towards  the  definition  of  general  average,  viz.,  a  sacrifice 
for  the  common  safety  and  no  other  sacrifice.  It  seemed  to  him 
the  amendment  should  be  pressed. 

Mr.  McArthur  said  that,  on  behalf  of  the  Joint  Committee,  who 
had  thoroughly  considered  this  question,  he  entirely  approved  of 
the  amendment.  He  thought  it  was  very  desirable  that  a  rule  of 
this  sort  should  not  deal  with  the  question  in  partial  terms,  and 
although  it  might  be  understood  that  according  to  the  general 
practice  of  adjusters  all  kinds  of  damage  by  jettison  was  in- 
cluded, yet  if  certain  kinds  of  damage  were  specified,  and 
nothing  said  about  other  kinds,  it  might  create  an  impression  that 
what  was  not  specified  was  not  intended  to  be  allowed.  He 
thought  it  would  be  better  to  make  this  proposition  complete  by 
including  what  they  all  generally  allowed,  all  kinds  of  damage 
for  the  common  safety. 

Mr.  A.  Sparrow  (Liverpool),  speaking  as  a  shipper  for  43  years, 
said  he  believed  shippers  were  under  the  impression  that  what  was 
now  proposed  as  an  amendment  was  in  point  of  fact  the  law.  He 
saw  nothing  at  all  objectionable  in  the  amendment,  and  thought 
it  would  be  to  the  advantage  of  everybody,  of  foreign  nations 
as  well  as  Great  Britain. 

Mr.  Jacobsen  said  that,  as  far  as  he  was  aware,  he  did  not  think 
on  the  Continent  any  adjuster  had  been  in  doubt  that,  under  the 
York-Antwerp  rules  as  they  stood  at  present,  he  would  allow  the 
kind  of  damage  now  specially  proposed  to  be  put  in.  On  this 
ground  he  did  not  think  his  friends  from  the  Continent  would 
have  any  objections  against  the  new  form  of  the  rule,  which 
seemed  to  meet  the  views  of  the  English  adjusters.      On  the 
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whole,  he  thought  they  were  quite  willing  to  accept  the  wishes  of 
the  English  members. 

The  President  then  put  the  amendment  to  the  vote,  and  it 
was  carried  unanimously. 

The  Conference  was  then  adjourned  to  the  following  morning 
at  lo  o'clock. 

Second  Day. 
Wednesday,  August  27M,  1890. 

The  sitting  of  the  Conference  was  resumed  at  10  a.m.,  the 
President  in  the  Chair. 

The  Honorary  Secretary  read  the  minutes  of  the  previous 
day's  proceedings,  which  were  confirmed. 

The  Conference  resumed  the  consideration  of  proposed 
amendments  to  the  York-Antwerp  rules. 

Rule  No.  3. 
The  following  was  the  Amendment  proposed  by  the  Associa- 
tion of  Average  Adjusters  to  this  rule : — 

"  Rule  III.— Extinguishing  Fire  on  Shipboard., 

"  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 

or  otherwise,  including  damage  by  beaching  or  scuttling 

a  burning  ship,  in  extinguishing  a  fire  on  board  the 

ship,  shall  be  made  good  as  general  average;  except 

that  no  compensation  shall  be  made  for  damage  to  such 

portions  of  the  ship  and  bulk  cargo,  or  to  such  separate 

packages  of  cargo,  as  were  actually  on  fire  at  that  time." 

Mr.  Elmslie  moved  the  adoption  of  the  Amendment     He 

said  the  existing  Rule  3,  dealing  with  the  extinguishing  of  fire  on 

shipboard,  had  been  thought  to  be  deficient,  although  in  principle 

an  admirable  rule,  because  it  did  not  provide  for  damage  to  the 

ship  herself,  nor  did  it  provide  for  allowance  to  be  made  for 

damage  done  to  cargo,  when  the  cargo  was  bulk  cargo.     As  to 
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the  question  affecting  the  ship  herself,  there  was  at  present  a 
provision  (Rule  No.  5)  which  prohibited  allowance  in  general 
average  for  damage  done  to  a  ship  in  case  of  voluntary  stranding. 
Now  if  a  ship  were  scuttled  in  order  to  admit  water  to  extinguish 
fire,  then  in  a  sense  the  ship  was  stranded,  and  it  appeared  to  be 
mconsistent  that  damage  done  by  water  should  be  admitted  as 
general  average,  whilst  damage  done  to  a  ship  which  was  the 
necessary  consequence  of  admitting  the  water  should  be  excluded. 
With  regard  to  bulk  cargoes,  there  had  been  a  case  of  recent 
years  in  the  courts  of  Ftrry  v.  The  MiddU  Dock  Company^ 
where  a  late  eminent  Judge  reviewed  foreign  law  and  practice 
with  satisfaction,  and  held  that  in  a  bulk  cargo  damage  done  by 
water  to  the  cargo  in  the  after-end  of  a  vessel  could  not  be 
excluded,  on  the  ground  that  the  cargo  in  the  fore-end  of  the 
vessel  was  on  fire — that  there  must  be  a  reasonable  separation 
made  for  the  purpose  of  business.  The  recommendation  followed 
out  that  decision,  and  also  the  law  existing  on  the  Continent,  and 
therefore  it  was  that  the  Average  Adjusters'  Association  recom- 
mended the  proposed  Amendment. 

Mr.  Ahlers  said  he  and  his  friends  had  no  objection  to 
the  alteration  of  the  rule,  except  in  regard  to  the  last  words,  "  as 
were  actually  on  fire  at  the  time."  They  did  not  know  the 
reason  why  these  should  be  added,  and  thought  it  better  that  the 
rule  should  stand  as  it  was  before.  In  the  case  of  two  fires  on 
board  a  ship,  in  which  the  first  fire  had  been  extinguished  and 
the  second  fire  subsequently  broke  out,  it  would  be  a  question  as 
to  the  damage  done  to  the  cargo  by  the  first  fire  and  that  done 
by  the  second.  Would  they  allow  the  damage  done  by  the 
second  fire  to  be  made  good  in  general  average  or  not?  They 
would  prefer  to  let  the  last  words  remain  as  they  stood  in  the 
rule. 

Mr.  Elmslie  said  he  was  prepared  to  accept  the  omission  of 
the  words  in  question. 

The  President  :  You  propose,  instead  of  the  words  "  actually 
on  fire  at  the  time,"  the  words  '* which  have  been  on  fire"? 
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Mr.  Ahlers  :  Yes. 

Mr.  Danson  said  the  Average  Adjusters  had  thought  the 
alteration  better,  but  it  might  be  more  convenient  to  retain  the 
old  wording,  rather  than  put  forward  the  new,  and  as  an  Associa- 
tion they  would  be  prepared  to  adopt  the  suggestion  of  Mr. 
Ahlers. 

The  motion  was  then  put  that  the  rule  stand  in  the  following 
form: — 

"^«/p  ///. — Extinguishing  Fire  on  Shipboard. 

"  Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling 
a  burning  ship,  in  extinguishing  a  fire  on  board  the 
ship,  shall  be  made  good  as  general  average ;  except 
that  no  compensation  shall  be  made  for  damage  to 
such  portions  of  the  ship  and  bulk  caiigo,  or  to  such 
separate  packages  of  cargo^  as  have  been  on  fire." 

And  this  was  carried  unanimously. 

The  President  said  there  being  no  alteration  proposed  in 
Rule  4,  the  next  Rule  for  consideration  was  No.  5,  which  at  present 
stood  as  follows : — 

"  I^uie  v.—  Voluntary  Stranding. 

**When  a  ship  is  intentionally  run  on  shore  because  she  is 
sinking  or  driving  on  shore  or  rocks,  no  damage  caused 
to  the  ship,  the  cargo,  and  the  freight,  or  any  or  either 
of  them,  by  such  intentional  running  on  shore,  shall  be 
made  good  as  general  average." 

Mr.  Elmslie  moved  that  the  Rule  be  amended  as  follows: — 

''Mule  v.— Voluntary  Stranding. 

"When  a  ship  is  intentionally  run  on  shore  because  she  is 
sinking  or  driving  on  shore  or  rocks,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  or  either 
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of  them,  by  such  intentional  running  on  shore,  shall    be 
made  good  as  general  average." 

He  said  it  would  be  seen  that  the  only  change  was  the 
introduction  of  the  words  "  no  loss."  As  a  matter  of  accurate 
phrasing  the  word  **  damage  "was  not  so  correct  as  the  word 
« loss.'* 

Mr.  McArthur  said  he  would  move  an  amendment  to  the 
proposal  of  the  Average  Adjusters'  Association.     He  did  not  very 
materially  object  to  that  proposal,  except  that  it  seemed  to  him 
to  be  quite  immaterial  and  a  trivial  matter  which  was  hardly 
worth  altering,  because  the  word  '*  damage,"  in  its  broad  sense, 
included  "loss."     His  amendment  was  on  behalf  of  the  Liverpool 
Committee,  and  he  thought  it  would  be  well  worthy  of  serious 
consideration,  whatever  its  ultimate  fate  might   be.     He  might 
state  the  objections  which  the  Liverpool  Committee  had  to  the 
Rule  as  it*  stood.    They  objected  to  it  in  the  first  place  because  it 
was  altogether  inadequate  for  the  purpose  with  which  it  professed 
to  deal.     It  was  a  rule  on  the  subject  of  voluntary  stranding,  and 
anyone  who  saw  the  title  would  suppose  that  it  laid  down  some 
clear  principle  to  determine  all  such  cases,  or  that  if  there  was  an 
exception  to   that    principle,  that  exception   would   be  clearly 
defined.     On  the  contrary,  however,  the  rule  told  them  something 
that  was  not  general  average,  but  on  the  other  hand  it  failed  to 
say  what  was  general  average.     It  set  forth  that  the  cases  of  a 
ship  sinking,  or  running  on  rocks  or  sand,  were   not  general 
average,  but  it  failed  to  deal  with  other  cases,  such,  for  instance, 
as  that  of  a  ship  being  run  ashore  to  avoid  a  collision,  or  to 
avoid   capture  or  fire.     He  might,  perhaps,  be   met  with  the 
answer,  that  in  this  matter  silence  gives  consent,  that  the  inten- 
tion of  those  by  whom  this  rule  was  passed,  was  that  voluntary 
stranding  being  admitted  by  general  average  in  principle,  all 
those  cases  which  were  not  expressly  excepted,  should  be  con- 
sidered as  allowed.    The  foreign  gentlemen  present,  who  mostly 
had  codes  which  provided  for  allowances  of  this  kind,  might  very 
well  feel  comfortable  in  the  matter,  regarding  it  as  quite  clear 
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that  if  the  York-Antwerp  rule  did  not  except  it,  it  was  allowed  by 
the  law  of  their  country,  and  therefore  they  would  allow  it.  He 
would  ask  those  gentlemen  not  to  be  content  to  sit  under  the  shade 
of  their  own  vine  and  fig  tree  in  these  matters,  without  thinking  of 
those  in  other  countries  who  had  not  got  such  a  protection,  but 
who  were  placed  at  a  real  disadvantage  by  the  ambiguity  of  the 
rule.  The  rule  was  very  vague  as  it  stood.  It  did  not  say  what 
was  meant  by  driving  on  shore  or  rocks,  and  those  words  might 
be  used  in  very  different  senses.  They  might  have  the  case  of  a 
vessel  anchored  off  a  lee  shore  in  a  gale  of  wind,  and  great 
danger  of  her  dragging  her  anchor.  At  the  same  time,  it  was 
quite  possible  the  anchors  might  hold,  but  the  captain,  rather 
than  run  the  risk  of  the  chain  parting,  and  the  vessel  going  on 
the  rocks,  preferred  to  slip  his  anchor  and  make  for  some  con- 
venient spot  to  place  his  vessel  aground.  Was  that  a  case  of 
driving  ashore  or  on  rocks  intended  by  this  rule  ?  He  himself 
thought  not,  and  that  the  sense  of  this  rule  evidently  referred  to 
a  vessel  which  was  inevitably  driven  on  rocks  or  on  sands.  If 
so,  it  should  be  clearly  expressed.  Mr.  McArthur  went  on  to 
quote  the  following  passage  from  Mr.  Lowndes'  book  on  general 
average,  at  page  137  of  the  last  edition : — 

"  Turning  back  for  a  moment  to  the  years  i860  to  1876  .  .  . 
should  be  made  good  as  general  average." 

It  was  understood  this  rule  was  only  applicable  to  a  stranding 
in  extremis^  when  a  loss  was  inevitable.  Having  now  stated  the 
objections  of  the  Liverpool  Committee,  he  had  to  indicate  the 
form  which,  in  their  judgment,  the  rule  should  take.  In  the 
first  place  he  thought  it  must  be  now  admitted  that  a  voluntary 
stranding  was  a  general  average  in  principle,  and  had  all  the 
characteristics  of  a  general  average  act.  Now,  what  was  a 
general  average  act?  Was  it  not  an  Act  outside  the  contract 
of  afireightment,  performed  for  the  common  safety  or  common 
benefit  of  ship  and  cargo  ?  Now  a  voluntary  stranding  complied 
with  all  those  conditions.  In  the  first  place  it  was  not  a  casualty. 
It  was  an  act.     It  was  outside  the  contract  of  affreightment,  and 
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it  was  performed  for  the  common  safety  of  ship  and  cargo,  and 
this  view  of  the  matter  was  confirmed  by  the  fact  that  this  kindf 
of  loss  was  allowed  in  general  average  by  nearly  all  the  nations 
of  the  world,  in  France,  Germany,  Italy,  Holland,  Sweden, 
Norway,  Denmark,  Russia,  Spain,  Portugal,  the  United  States, 
and  the  Argentine  Republic,  and  the  only  exception,  and 
that  a  doubtful  one,  was  in  the  case  of  Belgium.  England, 
also,  was  doubtful.  If,  then,  voluntary  stranding  was  treated 
as  general  average,  why  should  they  not  allow  the  damage 
which  resulted  from  that  act?  The  reason  given,  and 
it  was  one  that  needed  careful  attention,  was  that  it  was  so 
difficult  to  ascertain  the  amount  of  damage  caused  in  certain 
cases  of  voluntary  stranding.  Now,  he  admitted  that  difficulty, 
which  arose,  particularly  in  the  case  of  a  vessel  which  had  been 
ashore,  and  subsequently  sprung  a  leak,  and  being  in  danger  of 
foundering,  was  afterwards  run  ashore  by  the  Master,  when  it 
was,  perhaps,  impossible  afterwards  to  ascertain  what  damage 
resulted  from  the  accident,  and  what  resulted  to  either  ship  or 
cargo  from  the  subsequent  stranding.  For  the  purpose  of  avoid- 
ing disputes,  and  of  preventing  doubtful  claims,  he  thought  it  was 
a  very  wise  thing  to  accept  all  those  things,  and  these  exceptions 
having  been  arrived  at,  he  did  not  think  that  in  justice  they 
could  allow  a  rule  which  had  the  effect  of  excluding  all  those 
other  cases  in  which  the  case  of  voluntary  stranding  was  clearly 
allowable.  In  those  other  cases  it  was  generally  possible  and 
comparatively  easy  for  Surveyors  to  discriminate  between  the 
damage  sustained  before  the  grounding,  and  that  sustained  by 
the  grounding,  and  therefore,  for  the  sake  of  justice,  and  to  have 
a  workable  rule,  and  one  which  prevented  confusion  and  recon- 
ciled divergencies  of  practice  of  different  countries,  he  moved 
the  following  Amendment : — 

"Voluntary  Stranding. — ^AVhen  a  ship  is  intentionally  run 
on  shore,  and  the  circumstances  are  such  that  if  that 
course  were  not  adopted  she  would  inevitably  sink  or 
drive  on  shore  or  on  rocks,  no  loss  or  damage  caused  to 
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the  ship,  cargo,  and  freight,  or  any  or  either  of  them 
by  such  intentional  running  on  shore  shall  be  made 
good  as  general  average.  But  in  all  other  cases 
where  a  ship  is  intentionally  run  on  shore  for  the  com- 
mon safety,  the  consequent  loss  or  danuige  shall  be 
allowed  as  general  average." 

Mr.  Griffith  said  the  title  and  the  wording  of  the  rule  in 
its  present  state  were  simple  and  expressive,  and  he  thought 
embraced  all  the  objects  which  members  from  London  and 
Liverpool  wished  to  obtain  and  carry  out.  There  was  no  ques- 
tion but  that  the  general  principle  of  average  did  already  contain 
the  amendment  which  was  proposed  by  the  Liverpool  representa- 
tives. It  should  be  remembered  that  the  principle  of  general 
average  was  plain  and  simple.  He  thought  a  different  case  arose 
in  connection  with  a  ship  when  she  was  driving  on  the  rocks. 
Did  that  case  fall  within  the  general  principle  or  not  ?  Technically 
it  fell  within  the  general  principle,  but  it  seemed  unjust  that  com- 
pensation should  be  made  when,  although  the  stranding  was 
voluntary'  at  that  particular  moment,  it  would  a  few  moments 
afterwards  have  taken  place  on  its  own  account.  The  object, 
then,  of  the  York- Antwerp  rule,  was  to  settle  this  doubt  as  to  the 
particular  case  arising  under  the  general  average  law,  excepting 
voluntary  stranding.  It  was  not  to  lay  down  a  general  principle, 
but  merely  to  embody  an  exception  thereto.  If  this  York  and 
Antwerp  rule  contained  the  general  law  on  the  subject,  he  at 
once  admitted  it  would  be  wise  to  insert  the  words  proposed  by 
the  average  adjusters  of  Liverpool,  but  on  the  other  hand  it 
did  not  do  so.  The  words  proposed  to  be  inserted  already 
existed  under  the  general  law,  and  it  seemed  to  be  unnecessarily 
making  a  rule  lengthy  and  verbose  to  insert  things  which  were 
necessarily  implied.  The  last  speaker  said  truly  he  thought  it 
would  be  unnecessary  to  insert  the  word  '*  loss  "  in  the  previous 
rule,  because  the  word  "damage"  included  in  point  of  law 
and  in  point  of  general  acceptation  "  loss."  The  same  observa- 
tion he  (Mr.  Griffith)  thought  applied  to  the  argument  which  Mr. 
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McArthur  had  adduced  in  reference  to  inserting  the  last  clause 
of  the  amendment.  That  amendment  was  already  recognised  by 
the  law.  Why  then  should  they  express  in  words  that  which 
already  existed  ?  The  rule  was  simple  in  its  present  form.  If 
they  looked  upon  it  merely  as  an  exception  to  the  general  rule 
respecting  voluntary  stranding  it  was  most  satisfactory,  but  if 
they  made  it  the  principal  rule,  and  then  added  exceptions  on  the 
other  side  which  already  existed,  they  complicated  that  which 
should  be  plain  and  simple,  and  which  he  thought  at  the  present 
time  was  intelligible  to  all  who  took  the  trouble  to  study  the 
matter. 

Mr.  MiDDLEBOE  (Copenhagen)  took  it  that  all  agreed  that 
voluntary  stranding  in  principle  was  a  general  average  act,  and  as 
such  was  recognised  by  Continental  laws,  and,  he  believed,  by 
British  law. 

Mr.  Elmslie  :  It  has  never  been  decided. 

Mr.  MiDDLEBOE  said  from  a  practical  point  of  view  it  was 
difficult  to  decide,  very  often,  in  cases  tried  before  judges, 
whether  there  was  a  chance  of  saving  a  ship  or  whether  the  act 
of  running  her  ashore  was  only  that  which  would  be  inevitably 
done  by  force  by  the  elements.  In  the  latter  case  there  was  no 
reason  to  consider  the  act  as  done  for  the  benefit  of  all  concerned, 
because  the  master  did  that  which  would  inevitably  occur.  Every 
adjuster  present  would  have  experience  of  cases  where  a  voluntary 
stranding  might  be  admitted,  but  in  consideration  of  the  difficulty 
in  connection  with  such  cases  it  was  agreed  that  it  was  better  to 
insert  this  Rule  No.  5  amongst  the  York-Antwerp  rules.  He 
believed  himself  any  sacrifice  should  be  made  good  as  general 
average,  but  if  the  ship  was  sinking  and  would  sink,  then  there 
was  no  sacrifice ;  for  instance,  if  a  ship  sprang  a  leak  at  sea  and 
the  master  ran  her  ashore,  he  made  no  sacrifice  if  the  circum- 
stances were  such  that  if  he  did  not  run  her  ashore  she  would 
sink.  On  the  contrary,  he  had  saved  part  of  the  ship  and  cargo. 
These  difficulties  would  always  arise,  and  if  they  made  good 
damage  by  running  the  ship  ashore  it  would  be  damage  to  ship 
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and  cargo  and  damage  to  freight.  If  these  were  made  good  they 
should  contribute,  but  in  many  cases  in  his  experience  the  differ- 
ence was  vGTy  small  whether  they  made  good  the  loss  on  a  ship 
ashore  or  not.  He  should  oppose  the  introduction  of  the 
amendment  proposed  by  the  Liverpool  Committee,,  which,  by  the 
way,  had  not  been  seconded.  He  acknowledged  it  was  correct  in 
principle,  but  the  practical  difficulties  were  so  great  and  so  many 
that  he  thought  it  better  to  keep  the  rule  as  it  had  been  agreed 
hitherto,  with  the  slight  alteration  suggested  by  the  Average 
Adjusters'  Committee  of  the  words  "or  loss,"  which,  in  his 
opinion,  were  not  essentially  necessary,  but  might  be  admitted 
without  inconvenience. 

Mr.  Laeisz  (Hamburg)  said  the  discussion  seemed  to  show  how 
imperfect  their  proceedmgs  in  this  respect  must  necessarily  be. 
They  had  laid  down  the  general  principle  that  everything  done  for 
the  common  safety  should  be  made  good  in  general  average,  and 
they  had  gone  further  and  said  that  consequential  expenses 
incurred  for  the  general  benefit  should  also  be  made  good  in 
general  average.  Then  they  proposed  to  enumerate  several  cases 
which  should  be  made  good  in  general  average,  and  then,  being 
afraid  of  the  English  law,  they  stated  several  exceptions  from  that. 
The  consequence  was  a  complication  of  these  rules  every  time 
they  were  revised.  He  assured  Mr.  McArthur  that  those  on  the 
Continent  did  not  lose  sight  of  the  English  law  by  any  means, 
because  they  were  subject  to  it  almost  as  much  as  Englishmen 
themselves^  for  the  great  majority  of  shipping  was  done  under  the 
English  flag,  and  the  great  majority  of  ports  of  destination  were 
English,  and,  moreover,  their  own  vessels  were  also  sent  there,  and 
consequently  foreign  adjusters  had  constantly  to  reckon  with 
English  law,  which  he  might  say  would  never  cease  to  be  a 
puzzle  to  them.  What  they  should  aim  at  should  be  to  lay  down 
a  fundamental  principle  as  to  the  commercial  code,  viz.,  that 
everything  done  for  the  common  safety  and  all  consequential 
expenses  incurred  for  the  common  benefit  should  be  made  good 
in  general  average,  and  then  for  practical  reasons  stipulate  what 
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exceptions  should  be  considered  necessary  to  that  .rule.  He 
could  not  undertake  to  propose  such  an  amendment  at  the  present 
moment,  but,  in  the  event  of  not  agreeing  upon  the  rules  at  the 
present  meeting,  it  would  be  for  the  consideration  of  the  Associa- 
tion whether  they  could  not  proceed  in  the  way  he  had  indicated. 
Until  then  Continental  members  were  necessarily  opposed  to 
alterations,  and  to  anything  which  made  the  rules  more  lengthy 
and  more  complicated. 

Mr.  Gray  Hill  said  he  would  second  the  amendment,  and 
would  have  done  so  before  if  he  had  not  been  under  the  impres- 
sion they  were  proceeding  on  the  principle  that  the  amend- 
ment did  not  require  seconding. 

The  President  thought  it  better  that  the  amendment  should 
be  seconded. 

Mr.  Hill  said  in  that  case  he  seconded  Mr.  McArthur's 
amendment,  and  the  objections,  so  far,  seemed  to  him  to  be  not 
very  weighty.  The  objection  to  enunciate  a  principle  because  it 
was  unnecessary  to  do  so,  was  not  in  itself  a  very  important  ob- 
.  jection.  English  law  was  uncertain  on  the  subject  under  discus- 
sion, because  it  had  not  been  declared,  although  the  best  opinions 
pointed  to  the  statement  at  the  end  of  the  proposed  amendment 
as  being  a  correct  representation  of  the  English  law,  so  far  as  it 
went.  The  state  of  the  law,  generally  speaking,  on  the  Con- 
tinent, appeared  to  be  that  in  all  cases  voluntary  stranding 
was  the  subject  of  general  average,  the  exception  being  in  the 
case  of  Belgium,  which  was  doubtful.  There  was  another  ex- 
ception, however,  which  he  might  mention,  which  had  not  yet 
been  referred  to,  and  that  was  that  by  German  law,  whether  there 
was  to  be  a  contribution  to  general  average  or  not  depended 
upon  whether  the  ship  was  sold  or  not.  With  every  respect  to 
the  President  as  representing  the  dignity  and  authority  of  Ger- 
man law,  he  ventured  to  submit  that  was  not  a  logical  distinction, 
and  it  had  not  been  introduced  into  these  rules  at  either  point 
So  then  the  Belgian  law  was  uncertain,  and  British  law  was  un- 
certain to  a  less  extent,  whilst  other  laws  all  agreed  in  principle. 
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What  objection,  then,  could  there  be  to  enunciating  the  principle, 
so  that  it  should  be  placed  beyond  all  doubt  for  all  nations  ?    He 
trusted  that  if  their  foreign  friends  felt  a  little  difficulty  arising 
from  conservatism  of  opinion  in  yielding  this  point,  they  would 
remember  that  the  British  members  were  willing  to  go  a  long  way 
to  meet  foreign  opinion  on  the  previous  day.     Another  objection 
to  the  rule  as  it  stood,  was  that  the  exception  was  too  broadly 
stated,   and  the  object  of    the  amendment  proposed    was    to 
narrow  that  exception  somewhat.     What  they  proposed  in  Liver- 
pool to  say  was,  that  when  the  ship  was  intentionally  run  ashore, 
and  the  circumstances  were  such  that  if  that  course  were  not 
adopted  she  would  inevitably  sink  or  drive  ashore  or  on  the 
rocks,  that  would  not  be  the  subject  of  general  average,  and  we 
confine  the  exception  to  the  case  where  it  is  clear  there  is  no 
sacrifice  made,  because  if  that  course  were  not  adopted  the 
vessel  would  be  lost.     Even  that  did  not  go  so  far  as  the  general 
law  of  the  different  States  of   Europe,  and  also  of  America. 
Mr.  Carver,  whom  he  was  glad  to  see  present  at  the  meeting,  and 
who  was  a  great  authority  upon  these  topics,  stated  in  the  last 
edition  of  his  well-known  work,  that  the  English  courts   would 
hold  loss  by  stranding  to  be  general  average  where  there  had 
really  been  a  voluntary  act,  although  done  in  a  hopeless  ex- 
tremity.    If  that  were  right,  and  no  one  could  be  a  better  judge 
than  Mr.  Carver,  then  English  law  would,  in  all  cases,  even  if  a 
ship  were  inevitably  driving  on  the  rocks,  treat  that  as  a  case  of 
general  average  in  the  same  way  as  foreign  law  did  ;  but  objections 
had  been  pointed  out  to  that  course,  and  in  Liverpool  it  had 
been  felt  that,  although  theoretically  those  objections  might  not 
be  well  founded,  yet  still  they  must  not  push  their  views  to  an 
extreme,  but  were  bound  to  pay  consideration  to  the  views  of 
underwriters  and  adjusters  elsewhere,  and  to  adopt  fair    and 
reasonable  exceptions.     They  thought,  however,  they  had  done 
that  by  stating  the  exception  to  be  such  as  when  the  ship  would 
inevitably  sink  or  drive  ashore,  unless  the  step  were  taken.     He 
hoped  the  amendment  would  meet  with  the  acceptance  of  the 
meeting,  so  that  they  might  move  somewhat  more  in  the  direction 
of  the  general  law  of  all  countries. 
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Mr.  Carver  (Liverpool),  desired  to  make  a  remark  in  answer  to 
Mr.  Griffith,  who  seemed  to  think  ihat  because  the  amendment 
merely  stated  what  was  an  acknowledged  principle  of  law,  therefore 
it  did  not  require  enumerating  in  these  rules.  It  must  be  pointed 
out  very  clearly  that  although  it  was  an  acknowledged  principle 
of  law  in  nearly  all  countries,  still  there  were  doubts,  and  he 
might  further  say  that  if  they  looked  at  the  rules  themselves,  it 
was  pretty  clear  that  the  framers  of  them  did  not  go  on  that 
line  of  excluding  everything  that  was  acknowledged  law.  On  the 
contrary,  one  rule  after  another  dealt  with  matters  upon  which 
there  was  really  no  doubt  as  to  the  law,  and  merely  stated  de- 
finitely what  that  law  was ;  therefore  the  objection  that  the  addi- 
tion proposed  by  the  Liverpool  Chamber  of  Commerce  merely 
stated  what  was  law,  was  an  objection  which  might  have  been 
made,  for  example,  to  Rule  a,  or  again  to  Rule  3,  and  not  one 
which  should  prevent  this  Association  from  adopting  the  amend- 
ment, if  they  believed  it  was  sound  law,  and  sound  justice,  and 
sound  policy.  He  strongly  urged  the  Association  not  to  allow 
the  objection  in  question  to  stand  in  the  way  of  putting  the  rule 
on  a  clear  basis.  As  to  the  law  on  the  subject,  he  thought  it  had 
been  rightly  stated  by  most  of  the  speakers.  His  only  difficulty 
would  be  as  to  whether,  in  the  exception  which  had  been  men- 
tioned, viz.,  where  a  ship  was  intentionally  run  on  shore  under 
circumstances  in  which  she  would  inevitably  sink,  that  was 
not  too  broad,  because  it  appeared  to  him  an  average  adjuster, 
or  other  person  having  to  deal  with  the  facts  of  the  case,  ex  post 
facto^  might  come  to  the  conclusion  that  that  ship  would  have 
inevitably  sunk.  Although  that  might  be  true,  still  it  might  be 
perfectly  right  that  the  Captain  of  the  ship,  seeing  the  circum- 
stances, and  using  the  best  judgment  he  could,  should  run  her  on 
the  rocks,  because  he  thought  she  might  be  inevitably  lost. 
That  would  be  a  general  average  sacrifice,  and  although,  perhaps, 
under  this  rule  as  already  stated,  and  as  it  was  proposed  to  be 
amended,  an.  average  stater  might  come  to  the  conclusion  that  a 
vessel  would  not  have  inevitably  sunk,  and  therefore  he  must 
not,  under  this  rule,  make  a  general  average,  he  (Mr.  Carver), 
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thought  that  was  perhaps  putting  it  rather  more  broadly  than 
it  need  be  put.  Still,  that  was  how  the  amendment  stood,  and 
the  only  question  before  this  meeting,  as  he  gathered,  was  whether 
they  should  adopt  the  definite  words  that  in  all  other  cases  where 
a  ship  was  intentionally  run  on  shore  for  the  common  safety  the 
loss  should  be  general  average.  There  being  some  doubt  in  the 
minds  of  people  outside  this  Association,  surely  that  was  very  good 
ground  for  making  the  rule  quite  clear  on  the  subject.    . 

Dr.  Predohl  said  after  consideration  of  the  reasons  given  by 
Mr.  Elraslie,  he  was  prepared  to  vote  for  the  wording  proposed. 

M.  LANaLOis  regretted  not  to  be  of  the  same  opinion. 

Mr.  LiNDLEV  said  the  object  of  the  rules  was  to  reconcile 
differences  in  the  practice  and  the  law  of  different  nations.  In 
England  it  was  not  the  practice  to  make  damage  by  voluntary 
stranding  general  average  except  in  case  of  fire,  when  vessels  were 
scuttled  to  put  the  fire  out.  He  thought  Mr.  McArthur's  amend- 
ment a  very  good  one.  Mr.  McArthur  had  carried  conviction  to 
his  mind  at  any  rate,  although  he  represented  one  of  the  most 
conservative  of  bodies,  the  London  Average  Adjusters' Association, 
and  he  should  be  quite  happy  to  accede  to  the  terms  of  his 
amendment,  which  he  trusted  would  be  carried  unanimously. 

Mr.  Elmslie  said  the  Average  Adjusters  of  London  were  not  at 
all  at  one  on  this  matter,  and  Mr.  Lindley  must  not  assume  that 
to  be  the  case.  The  objection  to  the  proposal  of  the  Liverpool 
CotTimittee  was  that  it  laid  down  the  doctrine  of  a  ship  inevitably 
sinking  or  driving  on  shore.  Now,  ifanything  was  inevitable, 
there  was  no  choice,  and  according  to  the  basis  of  the  York- 
Antwerp  rules,  where  there  was  no  choice  there  was  no  general 
average.  Then  the  amendment  went  on  to  say  "  and  all  other 
cases,"  which  was  too  sweeping.  Although,  on  behalf  of  the 
Average  Adjusters*  Association,  he  was  not  going  to  oppose  the 
amendment,  he  could  not  support  it. 

Mr.  Jacobsen  said  he  learned  that  their  German  friends  would 
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be  ready  to  vote  for  this  rule  as  proposed  by  the  Liverpool  Com- 
mittee, and  also  that  several  of  the  Average  Adjusters  would  not 
be  averse  to  giving  their  vote  for  it.  When  he  formerly  opposed 
the  introduction  of  this  rule,  it  was  on  the  groimd  that  they  should 
not  without  necessity  introduce  alterations  in  the  York-Antwerp 
rules  as  they  stood  ;  but  if  it  were  the  wish  of  their  British  friends 
to  have  an  alteration  in  Rule  5,  he  thought  they  might  agree  to 
another  wording  of  the  rule  which  would  be  shorter  and  would  apply 
to  the  point  in  question.  The  rule  would  then  be  in  accordance 
with  the  Scandinavian  Code,  which  had  been  considered  for  about 
twelve  years  by  the  most  eminent  lawyers  in  Denmark.  It  had 
been  pointed  out  that  the  essential  point  was  that  there  must  be  a 
sacrifice.  If  there  was  any  sacrifice  by  running  a  ship  on  shore,  it 
might  be  made  good  in  general  average.  It  was  impossible  to  in- 
clude, in  a  rule  composed  of  a  few  words,  all  the  special  cases  which 
might  occur ;  but  if  they  were  to  say  that  damage  done  to  ship, 
cargo,  or  freight  by  intentional  running  on  shore,  if  there  was  any 
sacrifice,  should  be  made  good  as  general  average,  then  he  thought 
they  would  get  at  the  essential  point. 

Mr.  Cross  (Liverpool)  desired  to  mention  the  case  of  running 
ashore  to  avoid  capture  or  seizure,  in  order  that  there  might  be 
no  misunderstanding  hereafter  if  underwriters  made  some  addition 
to  their  policies  to  guard  against  that  danger. 

Mr.  McArthur,  replying  to  the  discussion,  said  Mr.  Griffith 
and  other  gentlemen  objected  to  the  amendment  on  practical 
grounds,  but  when  they  came  to  find  out  what  they  had  in  view, 
which  was  the  difficulty  of  ascertaining  damage  by  voluntary 
stranding,  now  that  case  was  provided  for  by  the  amendment. 
If  a  vessel  would  inevitably  sink  if  she  was  not  stranded,  no 
damage  was  to  be  allowed.  The  representative  of  Denmark  had 
objected,  on  the  ground  that  a  voluntary  stranding  would  not  be 
treated  as  general  average  unless  there  was  some  other  mode  of 
saving  the  vessel,  but  he  (Mr.  McArthur)  did  not  think  that  was 
sound.  He  quite  admitted  that  if  there  was  no  alternative  to  the 
vessel  going  aground,  then  the  grounding,  although  it  might  be 
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directed  by  the  captain  to  the  best  spot,  could  not  be  looked 
upon  as  voluntary,  because,  if  the  vessel  must  ground  somewhere, 
and  the  captain  simply  directed  her  course  to  the  most  convenient 
spot,  the  only  thing  voluntary  about  it  was  the  direction  to  that 
spot ;  but  if  the  stranding  of  the  vessel  was  not  necessary,  and  she 
was  run  ashore,  then  that  was  general  average,  because  there  was 
an  alternative.  The  captain  might  have  left  the  vessel  where  she 
was,  and  taken  his  chance.  The  same  thing  applied  to  the 
cutting  away  of  masts.  A  vessel  might  be  on  her  beam  ends 
ready  to  founder,  and  the  only  thing  to  save  her  would  be  to  cut 
away  the  mast.  They  did  not  disallow  the  making  good  of  the 
mast  on  the  ground  that  there  was  no  other  way  of  saving  the 
vessel.  He  would  say  this  to  the  representative  of  Denmark, 
that  perhaps  that  gentleman  did  not  pay  sufficient  attention  to 
the  position  under  British  law.  The  law  of  Denmark  allowed 
what  they  in  England  wished  to  allow,  and  therefore  Mr.  Jacobsen 
himself  was  in  quite  a  comfortable  position.  He  would  ask  him 
to  have  a  little  consideration  for  those  who  had  the  law  not  quite 
declared  on  the  point.  The  same  thing  applied  to  the  remarks  of 
the  Hamburg  representative.  With  regard  to  Mr.  Elmslie's 
objection,  he  must  confess  he  could  not  understand  it.  Mr. 
ElmsHe  objected  to  the  word  "  inevitable,*'  on  the  ground  that 
where  there  was  any  chance  of  saving  the  vessel  the  damage 
should  not  be  allowed.  It  might  appear  strange  to  some  of  the 
foreign  representatives  present  that  if  they  in  England  believed 
the  law  to  be  in  favour  of  allowing  voluntary  stranding  they  did 
not  act  upon  it.  Why  did  they  not  carry  out  what  they  believed  to 
be  the  law  ?  The  reason  was,  there  was  an  old  custom  of  lawyers 
not  yet  overruled,  and  still  considered  to  be  binding,  in  practice 
in  England,  and  they  wanted  this  international  rule  to  enable 
them  to  get  rid  of  that  practice,  which  they  believed  to  be 
erroneous,  and  indeed  illegal — to  rise  above  that  custom,  and  state 
the  position  in  conformity  with  principles  and  law. 

Mr.  MiDDLEBOE  thought  if  it  was  the  wish  of  their  English 
friends  to  adopt  this  amendment,  those  on  the  Continent  should 
not  oppose  it  in  any  way. 
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M.  Van  Eeten  (Antwerp),  speaking  for  Belgium,  said  their 
law  on  the  subject  was  silent.  They  had  got  nothing  further  than 
a  general  definition  of  what  general  average  was,  but  he  could  say 
that  average  staters  in  Belgium  always  applied  the  law  as  it  was  now 
proposed  in  the  amendment,  so  for  his  part  he  should  be  prepared 
to  vote  for  it,  for  it  gave  a  very  clear  exposition  of  a  very  difficult 
case. 

The  voting  was  then  taken,  and  Mr.  McArthur's  amendment 
was  carried  nem.  con. 

On  Rule  6,  which  stood  as  follows : — 

"J?«/(f  VI, — Carrying  press  of  sail, 

*'  Damage  occasioned  to  a  ship  or  cargo  by  carrying  a  press  of 
sail  shall  not  be  made  good  as  general  average.'' 

Mr.  Elmslib  moved  the  following  amendment : — 

**  jRule  VI. — Carrying  press  ofsaiL  —Damage  to  or  loss  of  sails, 

"  Damage  to,  or  loss  of  sails  and  spars,  or  either  of  them,  caused 
by  forcing  a  ship  off  the  ground,  or  by  driving  her  higher  up  the 
ground  for  the  common  safety,  shall  be  made  good  as  general 
average  ;  but  where  a  ship  is  afloat,  no  loss  or  damage  caused  to 
the  ship,  cargo  and  freight,  or  any  or  either  of  them,  by  carrying 
a  press  of  sail,  shall  be  made  good  as  general  average." 

He  said  the  old  rule  No.  6  had  worked  well,  but  it  provided 
for  no  exceptions.  A  ship  might  be  ashore  and  sails  might  be  set 
in  order  to  force  her  off  shore.  By  the  law  of  all  nations  he 
believed  that  damage  so  incurred  was  admissible  as  general 
average,  and  there  seemed  to  be  no  reason  why  it  should  not  be 
so,  especially  as  later  on  in  its  discussions  the  Conference  would 
be  asked  to  accept  the  doctrine  that  damage  done  to  machinery 
in  working  a  steamer  off  the  shore  was  general  average.  The 
next  step  was  that  it  might  be  advisable  to  drive  a  ship  higher  up. 
The  London  Association  that  also  said  gave  rise  to  a  claim  for 
general  average.     Then  they  not  only  made  the  loss  of  sails 
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general  average,  but  included  as  such  any  loss  of  spars  con- 
sequently entailed.  He  thought  the  amendment  very  simple  and 
very  sound. 

Mr.  Laeisz  said  he  found  a  difficulty  in  interpreting  the  words 
introduced  into  the  rule  as  to  driving  a  ship  higher  up  on  the 
ground,  and  was  afraid  it  would  give  rise  to  differences  of  opinion. 
Take  the  case  where  a  ship  was  stranded  at  low  water.  She 
would  have  to  be  driven  higher  up  as  the  water  rose.  That  act 
of  driving  her  further  ashore  would  be  in  no  way  distinguished 
from  the  original  stranding.  It  might  be  in  most  cases  extremely 
difficult  to  draw  the  line  as  to  which  damage  had  been  caused  by 
the  original  stranding,  and  which  by  the  driving  higher  up  the 
shore.  It  was  again  a  case  where  the  general  principle  would  apply 
— ^where  it  was  clear  that  a  sacrifice  had  been  made  for  the  com- 
mon safety ;  and  according  to  the  law  of  his  country  in  such  a 
case  the  damage  was  to  be  allowed  in  general  average.  It  was 
only  the  apprehension  lest  English  law  should  draw  an  inference 
that  caused  this  amendment  to  be  proposed.  If  anjrthing  of  the 
sort  were  to  be  inserted,  he  would  wish  it  to  be  made  clearer,  be- 
cause otherwise  it  would  give  rise  to  many  complications  and 
differences  of  opinion. 

The  President  then  put  the  amended  rule  to  the  vote,  and  it 
was  adopted  by  30  votes  to  7. 

Mr.  Elmslie  next  moved  the  following  amendment  to  Rule 
7,  which  originally  stood  as  follows  : — 

^^  Rule  VI L — Port  of  refuge  expenses. 

''When  a  ship  shall  have  entered  a  port  of  refuge  under  such 
circumstances  that  the  expenses  of  entering  the  port  are  admis- 
sible as  general  average,  and  when  she  shall  have  sailed  thence 
with  her  original  cargo  or  a  part  of  it,  the  corresponding  expenses 
of  leaving  such  port  shall  likewise  be  admitted  as  general  average ; 
and  whenever  the  cost  of  discharging  cargo  at  such  port  is  admis- 
sible as  general  average,  the  cost  of  reloading  and  stowing  such 
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cargo  on  board  the  said  ship,  together  with  all  storage  charges  on 
such  cai^o,  shall  likewise  be  so  admitted/' 

Proposed  *'  Rule  VIL — Expenses  at  port  of  refuf^e,  etc. 

"  (a)  When  a  ship  shrill  have  entered  a  port  or  place  of  refuge, 
or  shall  have  returned  to  her  port  or  place  of  loading,  either  as  a 
general  average  act,  or  to  repair  damage  caused  by  accident  or 
sacrifice,  the  expenses  (if  any)  of  entering  such  port  or  place 
shall  be  admitted  as  general  average ;  and  when  she  shall  have 
sailed  thence  with  her  original  cargo  or  a  part  of  it,  or,  if  in  ballast 
under  her  original  charter,  the  corresponding  expenses  of  leaving 
such  port  or  place,  consequent  upon  such  entry  or  return,  shall 
likewise  be  admitted  as  general  average. 

"  {p)  The  cost  of  discharging  cargo  from  a  ship,  whether  at 
port  or  place  of  loading,  call  or  refuge,  either  for  the  common 
safety  of  ship  and  cargo,  or  to  repair  damage  caused  by  accident 
or  sacrifice,  shall  be  admitted  as  general  average,  and  the  cost  of 
storage  and  reloading  and  stowing  such  cargo  on  board  the  said 
ship  shall  likewise  be  so  admitted ;  but  when  the  ship  is  con- 
demned, or  does  not  proceed  on  her  original  voyage,  no  storage 
expenses  incurred  after  the  date  of  the  ship's  condemnation,  or 
of  the  abandonment  of  the  voyage,  shall  be  admitted  as  general 
average ;  but  when  any  cargo  is  discharged  on  account  of  damage 
to  it,  resulting  solely  from  its  own  vice  propre^  the  cost  of  dis- 
charging, storage  and  reloading  and  stowing  such  cargo  shall  not 
be  admitted  as  general  average." 

He  said  it  would  be  manifestly  for  the  general  convenience  to 
consider  the  two  sections  separately,  because  they  dealt  with  two 
different  sets  of  expenses.  He  proposed  therefore  first  to  criticise 
the  existing  rule,  and  then  say  a  few  words  in  support  of  section 
**  A."  The  existing  rule  referred  baldly  to  *'  When  a  ship  shall 
have  entered  a  port  of  refiige  under  such  circumstances  that  the 
expenses  of  entering  the  port  are  admissible  as  general  average."  It 
neither  defined  a  port  of  refuge  nor  under  what  circumstances  the 
expenses  were  admissible  as  general  average.     It  then  proceeded 
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to  say,  '^  and  whenever  the  cost  of  discharging  cargo  at  such  port 
is  admissible  as  general  average,  the  cost  of  reloading  and  stowing 
such  cargo  on  board  the  said  ship,  together  with  all  storage  charges 
on  such  cargo,  shall  likewise  be  so  admitted."  But  again  it  did 
not  provide  under  what  circumstances  the  discharge  of  the  cargo 
was  general  average.  Now  under  the  proposed  amendment,  Sec- 
tion A,  to  pay  that  deference  which  was  due  to  the  existing  rule, 
the  Association  of  Average  Adjusters  had  adopted  as  much  of  its 
phraseology  as  possible.  They  commenced  by  laying  down — 
"  When  a  ship  shall  have  entered  a  port  or  place  of  refuge,  or 
shall  have  returned  to  her  port  or  place  of  loading."  For  in- 
stance, a  ship  might  have  sailed  with  her  cargo,  and  being  still 
within  the  precincts  of  the  port,  might  come  into  collision  or  go 
ashore.  She  then  put  back.  In  a  technical  sense,  and  he  feared 
in  a  legal  sense,  she  had  never  entered  the  port  under  circum- 
stances admissible  as  general  average,  because  she  had  never  left 
it.  Then  the  recommendation  followed  on,  making  the  qualifi- 
cations more  clear,  "either  as  a  general  average  act,  or  to  repair 
damage  caused  by  accident  or  sacrifice."  He  believed  that  was 
the  material  point — "to  repair  damage  caused  by  accident  or 
sacrifice."  Then  the  amendment  went  on  to  say  that  the  ex- 
penses of  entering  should  be  admitted  as  general  average,  and 
since  there  were  many  ports  where  they  did  not  charge  ships  any 
dues  for  entering,  but  levied  heavy  charges  when  they  left,  the 
words  "  if  any,"  were  put  in.  Then  the  proposed  rule  proceeded 
"  and  when  she  shall  have  sailed  thence  with  her  original  cargo 
or  a  part  of  it."  In  other  words,  they  did  not  make  the 
entering,  the  stay  there,  and  the  leaving  one  continuous  act,  be- 
cause they  might  have  a  case  where  a  ship  never  left  her  port  of 
refuge,  but  where  she  was  condemned  and  sold.  Some  of  his 
Continental  friends  had  already  courteously  given  him  notice 
that  they  would  oppose  one  clause  on  the  ground  that  they  only 
knew  of  general  average  when  there  were  more  interests  at  risk 
than  one.  But  in  Great  Britain,  adjusters  did  not  only  look 
up6n  the  property,  but  looked  at  the  contract  in  the  sense  of  a 
chartered  freight.     He  believed  it  was  the  practice  abroad  that  if 
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a  ship — although  she  might  be  proceeding  under  a  charter  to 
load  her  cargo  at  the  port  of  carriage—got  to  that  port  and  met 
with  general  average  damage,  or  general  average  expenses  were 
incurred,  the  ship  alone  was  brought  into  contribution.  The 
Average  Adjusters'  Association,  in  order  to  make  perfectly  plain 
and  frank  what  they  aimed  at,  provided  for  the  case  of  a  ship 
with  cargo  or  in  ballast  under  her  original  charter.  This  was  all 
he  had  to  say  at  the  moment  upon  Section  A  of  the  proposed 
rule,  and  probably  it  would  be  convenient  to  leave  Section  B 
until  afterwards. 

The  President  concurred. 

Mr.  Ahlers  said  it  was  quite  impossible  for  his  friends  and 
himself  to  accept  the  words  "if  in  ballast  under  her  original  charter." 
It  would  create  much  inconvenience  in  all  other  countries  but 
England,  which  was  the  single  country  where  such  cases  as  Mr. 
Elmslie  had  pointed  out  could  occur.  They  thought  the  diffi- 
culty might  be  met  by  the  contract  of  affreightment  and  insur- 
ance. The  proposal  would  give  Continental  adjusters  so  much 
difficulty  in  case  of  urgency  that  they  would  decidedly  vote 
against  the  words  he  had  mentioned. 

Mr.  Van  Peborgh  (Antwerp)  supported  Mr.  Ahlers,  saying 
they  in  Antwerp  knew  general  average  only  when  cargo  was  on 
board. 

Mr.  Jacobsen  also  endorsed  Mr.  Ahlers'  view.  The  whole 
principle  of  general  average  was  abandoned  when  the  rules  were 
applied  to  ships  in  ballast,  as  the  principle  was  sacrifice  for  the 
common  safety  of  ship  and  cargo. 

Mr.  Elmslie  said  he  had  much  pleasure  in  meeting  their 
Continental  friends,  and  consenting  to  the  omission  of  the  words 
"  or  in  ballast  under  their  original  charter."  There  seemed  no 
chance  of  their  being  passed. 

M.  Langlois  pointed  out  the  danger  in  all  these  cases  of 
going  further  than  general  principles. 

Mr.  Griffith  said  an  accident  was  not  necessarily  a  peril 
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of  the  sea,  nor  a  peril  of  the  sea  necessarily  an  accident. 
There  was  a  recent  case  before  the  courts  of  a  vessel  in 
which  one  of  the  pipes  leading  to  the  engine  was  gnawed  by 
rats.  The  consequence  was  the  engines  would  not  work,  and 
the  ship  was  considerably  damaged.  The  question  arose  whether 
this  accident  was  to  be  considered  a  peril  of  the  sea.  The  courts 
differed,  but  the  House  of  Lords  decided  it  was  an  accident  not 
within  the  definition  of  "  perils  of  the  sea."  He  held  that  when 
they  went  beyond  the  principle  of  sacrifice  for  the  benefit  of  the 
whole  they  were  altogether  sailing  without  chart  or  compass,  and 
adopting  principles  which  were  not  yet  recognised  by  the  law. 
The  contract  of  affreightment  enabled  two  parties  to  fix  the  re- 
muneration which  was  to  be  paid  and  to  provide  a  proper  re- 
muneration for  the  shipowner  for  the  carriage  of  the  goods ; 
but  that  very  compact  assumed  that  accidents  might  take  place. 
The  shipowner  and  the  underwriter  provided  for  accidents  by 
their  contracts,  but  the  law  did  not  provide  that  the  principle  of 
general  average  should  extend  to  ships  which  were  in  ballast,  to 
ships  which  were  in  port,  or  to  damages  aiising  from  mere 
accident.  He  thought  they  would  be  acting  wisely  under  the 
present  circumstances  in  being  so  far  conservative  as  to  retain 
the  York-Antwerp  rule  on  this  question,  which  paid  great  re- 
spect to  the  principle  of  law  that  existed,  and  did  not  go  forward 
in  that  American  fashion  of  allowing  compensation  to  be 
made  for  anything  which  might  take  place  for  the  common 
benefit  instead  of  for  the  common  safety. 

Mr.  Carver  said  he  had  been  somewhat  astonished  that  the 
discussion  should  have  gone  so  far  without  touching  what  ap- 
peared to  him  to  be  the  very  great  change  in  the  law  or  in  the 
contract  which  this  amendment  proposed  to  introduce.  That 
this  was  not  a  statement  of  the  law,  he  ventured  to  think  was 
perfectly  clear.  The  very  words  of  the  amendment  themselves 
showed  it.  Read  critically  they  in  effect  said  this — that  "  if  a  ship 
shall  have  entered  a  port  of  refuge,  whether  as  a  general  average 
act  or  for  something  else,  in  both  cases  the  expenses  are  to  be 
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admitted  as  general  average/'  Paraphrasing  the  amendment,  it 
said  that  although  a  ship  had  entered  into  a  port  of  refuge  not  as  a 
general  average  act,  still  the  expenses  should  be  general  average 
expenses.  That  was  what  it  proposed,  and  that  in  fact  was  a 
contradiction  in  terms.  Of  course,  under  a  contract  they  might  have 
a  contradiction.  It  might  be  contracted  that  although  the  ship 
deviated  and  went  into  port  to  do  some  repairs  not  as  a  general 
average  act,  yet  in  that  case  the  cargo  should  contribute.  That 
might  be  done  by  contract,  but  it  was  not  law.  The  law  said  the 
cargo  should  contribute  if  it  was  a  general  average  act,  /.^.,  if  it  was 
done  for  the  safety  of  the  common  adventure.  The  amendment, 
however,  made  the  cargo  contribute,  although  the  purpose  of 
going  into  port  might  be  something  which  was  not  for  the  safety 
of  the  common  adventure.  He  said  that  stood  confessed  on  the 
words  of  the'  amendment  itself.  Such  might  be  done  by  con- 
tract, but  was  it  the  business  of  this  Association  to  arrange  what 
the  contract  should  be  ?  He  thought  the  Association  was  en- 
deavouring to  lay  down  some  general  rule  of  law  which  could  be 
adopted  by  all  countries,  and  he  should  have  thought  it  was  per- 
fectly clear  it  was  not  the  law  of  any  country  that  where  a  ship 
went  for  her  own  purposes,  and  not  for  the  purposes  of  safety,  into 
a  port  to  do  some  repairs,  that  was  general  average,  and  there- 
fore ought  to  be  contributed  to.  But  it  might  be  said  it  was 
desirable  that  such  should  be  the  law,  and  this  Association  was 
for  the  reform,  as  well  as  for  the  ^codification,  of  the  law  of 
nations.  Would  this  be  a  sound  reform  ?  In  order  to  test,  that 
first  let  him  ask  if  it  was  in  accordance  with  justice  ?  One  illus- 
tration and  a  strong  one,  was  that  the  ship  might  have  some 
original  defect,  and  went  into  port  to  repair  it.  No  case,  of 
course,  could  be  stronger  than  that.  Taking  a  less  strong '  case, 
he  would  suppose  a  ship  had  an  accident — a  true  accident — to 
her  machinery  which,,  in  the  ordinary  course  of  things,  fell  upon 
herself,  to  repair  which  it  was  not  necessary  to  go  into  a  port  of 
refiige,  despite  which  she  could  go  on  quite  well,  but  in  regard  to 
which  the  master  for  some  purpose  of  his  own  thought  it  was  more 
convenient  to  put  into  a  port  of  refuge— why  should  the  cargo 
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contribute  to  that  ?  It  was  a  loss  which  fell  by  the  nature  of 
things  upon  the  shipowner.  The  deviation  was  for  his  conveni- 
ence. Why  should  the  cargo  contribute  ?  Testing  it  in  another 
way,  he  would  ask  if  the  amendment  was  in  accordance  with 
policy  ?  Was  it  politic  to  give  power  to  a  captain  to  deviate  at 
the  expense  of  the  cargo  ?  Surely  not.  Again,  he  would  ask  was 
it  proposed  to  adopt  a  "  reform  "  of  the  law  based  upon  a  principle 
which  could  not  be  defined,  and  upon  a  principle,  he  ventured  to 
say,  which  if  it  could  be  defined  would  lead  to  conclusions  which 
no  one  would  accept  ?  The  only  principle  he  had  ever  heard 
suggested  for  such  a  change,  was  that  it  would  be  for  the 
benefit,  although  not  necessarily  for  the  safety,  of  the  adventure 
to  have  a  ship  repaired  at  a  particular  place,  although  not 
necessary.  Suppose  it  were  for  the  benefit  of  all,  and  the  repair 
was  for  the  benefit  of  the  adventure,  why  not  go  on  and  make 
the  cost  of  the  repairs  general  average  ?  Surely  under  the  pro- 
posed amendment,  if  adopted,  they  were  going  to  travel  into  a 
new  region  altogether.  They  were  not  going  to  deal  "with  general 
average,  in  the  old  sense,  at  all,  but  to  start  some  new  principle 
which  had  never  been  supported  by  any  discussion,  so  far,  and 
which  he  said  could  not  be  adopted  and  consistently  carried 
through.  He  urged  the  Conference,  therefore,  to  very  carefully 
consider  before  entering  upon  a  new  principle  of  law  which  had 
never  been  adopted  in  any  country,  and  certainly  not  in  this. 

Dr.  Wendt  said  in  one  part  of  his  argument  Mr.  Carver  was 
entirely  wrong.  It  was  not  only  the  Continental  practice,  but  the 
practice  in  the  United  States,  to  allow  in  general  average  such 
repairs  at  a  port  of  refuge  as  were  the  cause  of  the  vessel's  entry 
therein,  for  the  common  benefit.  It  was  just  the  difference  be- 
tween the  two  principles  of  common  benefit  and  common  safety 
which  had  given  rise  to  so  many  lively  discussions  at  our  previous 
Congresses,  where  the  majority  of  the  delegates  decided  in  ^vour 
of  the  common  benefit,  against  the  principle  of  common  safety 
which  was  alone  adopted  in  this  country. 
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Dr.  Barclay  said  with  all  deference  to  Dr.  Wendt's  great 
authority  in  this  matter,  he  would  like  to  point  out  to  that  gentle- 
man that  the  words  "  or  to  repair  damage  caused  by  accident," 
were  not  covered  by  the  theory  of  general  benefit,  because  there 
was  no  mention  of  benefit  in  this  reading.  By  the  laws  of  nearly 
all  the  Continental  nations  benefit  was  recognised,  as  Dr.  Wendt 
had  very  justly  said,  but  safety  as  well.  Danger  was  mentioned 
in  the  German  law ;  safety  and  benefit  in  the  French,  Belgian, 
Italian,  Spanish,  Chilian,  and  Argentine  law.  The  proposed 
amendment  adopted  the  German  theory  of  escaping  from 
danger.  Therefore  he  thought  when  Dr.  Wendt  said  the  pro- 
posed alteration  would  be  covered  by  the  theory  of  general 
benefit,  and  thus  bring  the  rules  into  harmony  with  Continental 
rules,  he  was  perhaps  assuming  that  the  wording  of  the  proposed 
rule  was  different  from  what  it  was. 

Mr.  Danson  thought  they  were  all  much  indebted  to  Mr. 
Carver  for  having  called  attention  to  what  was  really  a  little 
inaccuracy  in  the  proposed  amendment  It  came  about  in  this 
way : — ^There  was  a  discussion  at  the  Average  Adjusters'  Associa- 
tion, and  it  was  suggested  the  words  "  repair  damage  caused  by 
accident  or  sacrifice,"  should  be  put  in,  and  then  it  was  pointed 
out  further  on  that  such  was  not  sufficient,  because  the  ship 
might  be  putting  into  port  for  other  purposes,  such  as  shipment 
of  crew  or  some  other  outside  circumstance.  Then  the  words 
"  general  average  '*  were  added,  and  the  others  ought  to  have 
been  taken  out.  He  suggested  that  the  amendment  should  be 
revised  to  exclude  the  word  "  either  "  in  the  second  line,  and  the 
words  "or  to  repair  damage  caused  by  accident  or  sacrifice." 
Then  the  rule  would  read  :  "  When  a  ship  shall  have  entered  a 
port  or  place  of  refuge,  or  shall  have  returned  to  her  port  or 
place  of  loading  as  a  general  average  act,  the  expenses  (if  any) 
of  entering  such  port  or  place  shall  be  admitted  as  general  average  ; 
and  when  she  shall  have  sailed  thence  with  her  original  cargo 
or  a  part  of  it,  or  if  in  ballast  under  her  original  charter,  the 
corresponding  expenses  of  leaving  such  port  or  place  consequent 
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upon  such  entry  or  return  shall  likewise  be  admitted  as  general 
average.**  He  thought  this  would  meet  Mr.  Carver's  difficulty, 
and  it  was  quite  the  intention  of  the  Association.  It  was  by 
oversight  that  the  words  he  had  referred  to  remained  in  when  the 
rule  went  forth  as  a  rule  of  the  Association.  They  did  not  intend 
anything  such  as  Mr.  Carver  suggested,  and  he  felt  personally 
very  much  obliged  to  him  for  having  called  attention  to  it 

Mr.  Elmslie  said  it  should  be  mentioned  that  it  was  in  the 
Committee  of  the  whole  Association  that  the  little  mistake  had 
arisen ;  but  he  could  not  except  the  words  indicated.  He  would 
prefer  to  go  back  to  the  old  rule.  * 

Dr.  Barclay  seconded  the  suggestion  of  Mr.  Danson 

Mr.  Elmslie  said  he  would  have  no  objection  to  the  following 
wording : — "When  a  ship  shall  have  entered  a  port  or  place  of 
refuge,  or  shall  have  returned  to  her  port  or  place  of  loading 
under  such  circumstances  that  the  expenses  of  entering  the  port 
or  place  shall  be  admitted  as  general  average.'* 

The  President  thought  the  adoption  of  the  rule  as  proposed 
would  not  secure  the  object  Mr.  Elmslie  had  said  was  most 
desirable.  It  said  "  when  a  ship  shall  have  entered  a  port  or 
place  of  refuge  under  *  such '  circumstances."  Would  it  not  be 
well  to  define  the  circumstances  ?  They  were  defined  by  a  word- 
ing which  stated  general  average  to  be  admissible  in  case  a  ship 
returned  to  or  entered  a  port  or  place  of  refuge,  there  to  repair 
damage  caused  by  accident  or  sacrifice,  or  else  as  a  general 
average  act.  That  gave  quite  a  clear  definition.  He  would 
like  to  offer  a  few  words  in  explanation.  He  thought  there  was 
some  little  misunderstanding  which  created  difficulties  that  did 
not  really  exist.  The  meaning  clearly  was,  that  if  the  vessel  by 
necessity  due  to  inevitable  accident  was  compelled  to  enter  a  port 
of  refuge,  or — what  was  the  same  thing — to  return  to  the  port  of 
loading,  then  the  expenses  of  entering  that  port  should  be  allowed 
in  general  average.  That  was  the  principle  ;  and  this  principle, 
which  was  not  clearly  stated  by  the  existing  York-Antwerp  rule 
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as  it  stood,  was  at  least  in  harmony  with  the  laws  of  all  the 
Continental  nations  and  the  United  States,  and  to  a  great  extent, 
he  believed,  it  was  also  admitted  by  the  English  judicature.  But 
now  it  had  been  objected  that  taking  the  words  as  proposed,  "  to 
repair  damage  caused  by  accident,"  might  lead  to  this,  that  even  if 
a  damage  had  to  be  repaired,  which  had  not  been  caused  by 
vis  major^  but  by  the  fault  or  unseaworthiness  of  the  vessel,  the 
expenses  of  entering  a  port  of  refuge  would  be  allowed  in  general 
average.  He  was  sure  that  was  not  the  intention.  It  certainly 
was  the  intention  only  to  admit  repairs  caused  by  an  accident 
which  was  not  the  consequence  of  a  default  of  the  shipowner  or 
the  master  in  the  outfit,  or  as  affecting  the  seaworthiness  of  the 
ship.  He  was  sure  there  could  not  be  a  doubt  in  the  application 
of  this  principle,  especially  in  the  rule  which  was  proposed  on  page 
27  of  the  Average  Adjusters'  Association  "  Preliminary  Report" 
as  to  "  sacrifice  or  expenditure  arising  from  default."  But  even 
if  this  rule  did  not  adopt  that,  it  was  a  rule  common  to  all  the 
legislatures  that  where  loss  was  suffered  by  default,  that  was  to 
say,  by  the  non-fulfilment  of  the  contract  of  affreightment,  no  claim 
could  be  made  in  general  average  by  the  party  defaulting.  Now 
there  might  be  other  reasons  for  entering  a  port  of  refuge  than 
to  repair  damages.  It  might  be  that,  to  escape  seizure  or  capture 
or  to  escape  another  imminent  danger,  the  ship  was  forced  to 
enter  a  place  of  refuge  for  the  common  safety,  without  there  being 
any  default  He  did  not  think  there  could  be  a  doubt  that,  then, 
the  expenses  of  entering  a  port  of  refuge  were  to  be  allowed  in 
general  average ;  .and  that  was  to  be  covered  by  the  words  "  either 
as  a  general  average  act."  He  was  sure  all  the  objections  that 
had  been  raised  would  be  removed  if  the  wording  was  slightly 
altered,  by  saying  "  return  to  port  or  place  of  loading  either  to 
effect  necessary  repair  of  damage  caused  by  accident  or  sacrifice 
or  else  as  a  general  average  act."  He  submitted  whether  it 
would  not  be  wise  to  retain  the  old  rule  without  trying  to  define 
under  what  circumstances  the  expenses  of  entering  were  to  be 
admissible. 

G— 2 


(     loo     ) 

Mr.  Elmslie  thought  Mr.  Carver  would  accept  the  words  "  for 
the  common  safety  of  ship  and  cargo."  If  there  were  repair  neces- 
sary to  the  ship  or  cargo,  then  there  must  be  to  an  extent  impend- 
ing peril,  and  therefore  they  did  not  give  up  the  defining  which 
they  would  have  otherwise.  They  wanted  to  define  under 
what  circumstances  entering  should  be  general  average,  and  if  it 
were  to  read  "  to  return  to  a  port  or  place  of  loading  for  the 
common  safety,"  that  would  secure  it. 

Mr.  Carver  thought  this  would  define  it — "  When  a  ship  shall 
have  entered  a  port  of  refuge  under  circumstances  which  render 
that  necessary  for  the  common  safety,  and  she  shall  have  sailed 
thence  with  her  original  cargo,"  and  so  on. 

Dr.  Barclay  said  if  the  sense  of  the  words  "  for  the  common 
safety,"  and  "  to  avoid  a  common  danger,"  were  the  same,  as  Mr. 
Elmslie  seemed  to  think,  would  it  not  be  best  to  adopt  the  same 
wording  as  in  the  German  and  Belgian  practice,  and  say  "  to 
avoid  a  common  danger  ?  " 

Mr.  Griffith  asked  if  the  difficulty  in  connection  with  the 
word  "  accident "  could  not  be  removed  by  substituting  **  perils 
of  the  sea  ?  "  He  thought  that  would  get  over  many  difficulties, 
but  at  the  same  time  that  would  hardly  meet  the  views  of  their 
American  or  Continental  friends.  Perhaps  the  simplest  of  all 
would  be  to  adopt  the  suggestion  of  Mr.  Elmslie,  and  say  "  shall 
have  entered  for  the  common  safety  or  common  benefit."  Cer- 
tainly the  word  **  accident  '*  would  give  rise  to  some  perplexity  in 
the  interpretation. 

Mr.  McArthur  said  it  seemed  to  him  to  be  immaterial  whether 
the  wording  was  "  for  the  common  safety  "  or  "  to  avoid  a  common 
danger." 

Dr.  Barclay  :  But  there  is  an  advantage  in  having  the  same 
wording  when  we  are  dealing  with  an  International  matter. 

Mr.  McArthur  thought  they  should  adhere  to  the  wording  in 
the  original  rules,  so  as  to  keep  in  conformity  with  them. 

Mr.  Allen  said  this  was  discussed  in  London.     The  words 
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"  common  safety  "  were  often  held  to  cover  a  vessel  putting  in  for 
shelter,  or  wind-bound,  &nd  might  be  held  to  carry  with  them  the 
wages  and  provisions  of  the  crew  whilst  in  such  port  That  was 
one  of  the  principal  reasons  for  attempting  to  define  more 
accurately  the  causes  which  rendered  the  putting  into  port 
necessary. 

Mr.  Carver  :  I  would  suggest  this — "  When  a  ship  shall  have 
entered  a  port  or  place  of  refuge  or  shall  have  returned  to  her 
port  or  place  of  loading  under  circumstances  which  render  that 
necessary  for  the  common  safety,  the  expenses  (if  any)  of  entering 
such  port  or  place  shall  be  admitted  as  general  average,''  and  so 
on. 

The  President  :  Would  you  agree  to  that,  Mr.  Elmslie  ? 

Mr.  Elmslie:  That  quite  meets  my  view — the  "common 
safety  "  is  the  point.     I  am  content  to  accept  that. 

Mr.  Rose  said  he  quite  saw  from  his  experience  that  many 
cases  would  arise  in  which  that  would  be  done  for  the  purpose  of 
maintaining  a  crew  for  an  indefinite  time.  Underwriters  were 
not  entirely  ignorant  of  the  fact  that  ships  did  put  into  ports  of 
refuge  and  stay  there  until  the  value  of  ship  and  cargo  was  eaten 
up  in  wages  of  the  crew.  He  thought  the  wording  as  now  pro- 
posed would  open  the  door  to  so  much  abuse  that,  as  representing 
underwriters,  he  could  not  accept  it.  He  preferred  to  go  back  to 
the  old  rule,  the  necessity  for  altering  which  he  did  not  see. 

Mr.  Jacobsen  said  the  discussion  showed  how  difficult  it  was 
to  touch  rules  which  were  themselves  a  compromise  between  the 
different  nations  a  few  years  ago.  The  reason  why  a  definition 
was  not  then  given  was  that  to  attempt  to  cover  all  cases  that 
might  be  mentioned  would  occupy  a  couple  of  pages.  It  was 
therefore  left  out,  it  being  supposed  that  there  could  not  be 
any  reasonable  doubt  amongst  average  adjusters  as  to  the  circum- 
stances under  which  the  expenses  of  entering  a  port  of  refuge  were 
admissible.     On  the  whole  he  thought  the  old  wording  preferable. 

Mr.  Laeisz   said    however    desirable  it  might  be  to   find   a 
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definition  he  was  afraid  they  would  not  arrive  at  one  which  would 
not  give  rise  to  contention.  He  preferred  the  old  rule  as  it 
stood,  only  inserting,  as  the  English  adjusters  desired  it,  the 
words  **  shall  have  returned  to  her  port  or  place  of  loading." 

The  President  thought  they  might  now  take  the  vote.  The 
amendment  proposed  by  the  Average  Adjusters'  Association,  as 
he  understood  it,  was  :  "  When  a  ship  shall  have  entered  a  port 
or  place  of  refuge,  or  shall  have  returned  to  her  port  or  place  of 
loading,  either  as  a  general  «ict  or  to  repair  damage  caused  by 
accident  or  sacrifice,  the  expenses  (if  any)  of  entering  such  port 
or  place  shall  be  admitted  as  general  average."  Mr.  Carver's 
amendment  upon  this  was :  "  When  a  ship  shall  have  entered  a 
port  or  place  of  refuge,  or  shall  have  returned  to  her  port  or  place 
of  loading,  under  circumstances  which  rendered  that  necessary 
for  the  common  safety,  the  expenses  (if  any)  of  entering  such  port 
or  place  shall  be  admitted  as  general  average."  Did  anyone 
second  Mr.  Carver's  amendment  ? 

Mr.  Carr  had  much  pleasure  in  seconding  the  amend- 
ment, which  he  thought  met  all  the  requirements  of  the  case. 
The  only  difficulty  was  that  suggested  by  Mr.  Rose,  and  that 
might  be  overcome  if  they  added  at  the  end  of  Section  A  such 
words  as— "  Such  expenses  shall  not  be  allowed  when  the  ship 
was  put  back  simply  for  the  purpose  of  sheltering." 

The  President  :  That  is  a  separate  amendment,  which  you 
will  please  put  in  writing. 

Mr.  Carr  :  Then,  to  be  in  order,  I  will  second  Mr.  Carver's 
amendment  as  a  preliminary. 

The  President  then  put  Mr.  Carver's  amendment  to  the  vote, 
and  it  was  lost.  The  proposed  rule  as  suggested  by  the  Average 
Adjusters'  Association,  with  the  alteration  agreed  upon,  was  next 
put  and  carried,  so  far  as  related  to  Section  A. 

Mr.  ELMSI.IE  proceeded  to  move  the  adoption  of  Section  B. 
He  said  under  the  old  rule  the  cost  of  discharging  the  cargo 
was  to  be  admissible  as  general  ^erage,  and  then  the  cost  of 


(     103    ) 

reloading  and  stowing.  In  the  proposed  rule  it  had  been  endeav- 
oured to  define  when  the  cost  of  discharging  should  be  general 
average,  and  they  defined  it  as  being  either  for  the  common  safety 
of  the  ship  and  cargo,  or  to  repair  damage  caused  by  accident  or 
sacrifice.  There  might  be  a  necessity  to  discharge  a  cargo  in  the 
case  of  a  ship  being  on  fire  without  any  damage,  and  there  might  be 
a  case  where  a  ship  put  into  a  port  of  refuge  where  there  was  no 
peril  while  she  was  in  port,  but  it  became  necessary  to  discharge  the 
cargo  for  the  purpose  of  repair.  That  being  so,  they  laid  down  a 
proposition  as  to  the  discharge  of  cargo  either  at  a  *  port  or  place 
of  loading,  call,  or  refuge,'  while  the  old  rule  did  not.  The  old 
rule  only  had  application  when  a  ship  had  entered  a  port  of  refuge. 
The  new  section  provided  under  all  circumstances  how  the  cost  of 
discharging  the  cargo  should  be  reasonably  treated;  and  they 
said  it  might  be  reasonably  treated  as  general  average,  whether 
the  discharge  took  place  at  the  place  of  loading — that  was  after 
the  ship  had  once  been  loaded — at  a  port  of  call  or  a  port 
of  refuge,  when  the  discharge  was  for  the  common  safety  of 
the  ship  and  cargo  or  to  repair  damage.  Then  if  that  were  so  it 
followed  that  the  cost  of  storage  and  reloading  should  like- 
wise be  admitted.  The  next  point  was  very  important.  Many 
ships  were  condemned  at  their  port  of  refuge.  The  section  there- 
fore went  on  to  say  it  should  be  necessary  for  the  ship  to  reload 
her  cargo  in  order  to  make  the  cost  general  average.  But  a  different 
state  of  things  was  dealt  with  afterwards.  "  When  a  ship  is  con- 
demned or  does  not  proceed  on  her  original  voyage  no  storage 
expenses  incurred  after  the  date  of  the  ship's  condemnation  or  of 
the  abandonment  of  the  voyage  shall  be  admitted."  He  thought 
in  this  Section  B  they  had  submitted  a  very  workable  rule,  that 
covered  all  the  ground  that  could  be  covered  and  was  neces- 
sary. With  regard  to  the  last  clause  of  the  section  he  understood 
this  was  going  to  be  strenuously  opposed,  and  inasmuch  as  he 
did  not  think  it  to  be  of  very  vital  importance  he  would  wait  to 
hear  what  their  Continental  friends  might  have  to  say. 

Dr.  Barclay  said  the  second  part  was  of  great   importance. 
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because  if  the  last  section  was  not  to  be  voted  what  did  Mr. 
Elmslie  mean  by  repairing  damage  caused  by  accident  or 
sacrifice  ?  It  seemed  the  observation  made  by  Mr.  Carver  would 
be  as  much  to  the  point  on  this  section  as  upon  the  previous  one. 

Mr.  Carver  said  he  quite  agreed.  The  section  seemed  to  him 
to  introduce  something  which  was  not  general  average  and  to 
make  it  general  average. 

After  some  desultory  discussion, 

Mr.  Gray  Hill  suggested  that  the  consideration  of  the  matter 
be  adjourned  until  a  later  hour,  to  allow  in  the  meantime  an 
opportunity  for  friendly  conversation  outside  the  chamber  in  the 
hope  of  a  general  agreement  being  arrived  at. 

This  was  adopted,  and  at  the  instance  of  Mr.  Elmslie,  the  con- 
sideration of  the  proposed  rule  No.  8  was  similarly  adjourned. 

"  Rule  IX, — Damage  to  Carge  in  Discharging. 

"  Damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge 
shall  not  be  admissible  as  general  average  in  case  such 
cargo  shall  have  been  discharged  at  the  place  and  in  the 
manner  customary  at  that  port  with  ships  not  in 
distress." 

The  following  was  the  proposed  Amendment  to  this  rule  : — 

^^  Rule  IX, — Damage  to  Cargo  in  Discharging^  &*c. 
"  Damage  done  to,  or  loss  of  cargo  by  discharging,  storage, 
reloading  and  stowing,  shall  be  made  good  as  general 
average  when,  and  only  when,  the  cost  of  those  measures 
respectively  is  admitted  as  general  average." 

Mr.  Elmslie  said  the  existing  rule  was  the  result  of  a  com- 
promise. The  proposed  amendment  submitted  and  laid  down 
what  they  believed  to  be  the  law  on  the  subject,  as  advised  by 
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leading  counsel  at  the  bar,  and  it  represented  the  practice  of  the 
Association  and  all  adjusters  in  the  country.  The  only  thing 
done  in  the  proposed  amendment  was  to  limit  the  damage  done  to 
cases  when  the  measures  were  themselves  general  average.  They 
laid  down  the  proposition  that,  whenever  the  act  of  discharging 
cargo  was  a  general  average  act,  and  the  cost  therefore  payable 
in  general  average,  the  damage  done  in  that  operation  was  like- 
wise general  average.  If  the  storage  was  a  general  average 
expense,  then  the  damage,  if  any,  also  was.  In  the  same  way,  if 
the  reloading  and  stowing  of  cargo  was  a  matter  of  general 
average,  then  damage  done  in  those  operations  also  was.  Where 
a  ship  had  put  into  a  port  of  refuge  and  was  condemned,  after 
there  had  been  separation  of  the  two  interests,  the  general  aver- 
age ceased,  and  therefore  it  was  not  right  to  admit  the  damage  to 
cargo  which  was  necessarily  done  in  taking  it  from  the  port 
(if  refuge  and  putting  it  into  the  ship  by  which  it  was  to  go 
forward.  They  drew  a  distinction  in  that  form.  He  had  just 
had  notice  that  the  word  '^storage"  was  going  to  cause  some 
considerable  difficulty,  but  the  word  '* storage''  in  the  amend- 
ment would  only  mean  damage  necessarily  following  from  storing, 
and  it  was  pointed  out  that  unless  the  cargo  was  put  on  to  the 
wharf  or  boat  without  proper  precaution,  it  would  not  give  rise  to 
general  average.  He  was  not  at  all  convinced  in  his  own  mind 
that  the  word  *'  storage,"  as  at  present  expressed,  would  meet 
that  trouble,  but  he  must  leave  it,  and  hear  what  was  said  on  that 
issue. 

Mr.  Ahlers  said  they  were  not  quite  clear  about  the  meaning 
of  the  new  rule.  In  his  opinion  it  went  too  far,  but  after  what 
they  had  heard  from  Mr.  Elmslie  he  thought  perhaps,  the  mean- 
ing was  a  limited  one.  He  suggested  the  following  wording : — 
"  Damage  done  to  or  loss  of  cargo,  whether  it  be  caused  entirely 
and  necessarily  by  the  handling  of  cargo  in  unloading,  storing, 
and  reloading,  shall  be  made  good  as  general  average  when,  and 
only  when,  the  cost  of  these  measures  respectively  is  admitted  as 
general  average."     He  admitted  that  the  old  rule  had  given  rise 
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to  very  much  uncertainty  as  to  its  meaning,  and  believed  it  would 
be  an  improvement  if  it  were  altered  in  the  sense  he  had  named. 
He  hoped  the  limitation  of  the  damage  in  consequence  of  the 
handling  of  the  cargo  would  be  approved  by  his  British  friends. 

Mr.  Elmslie  said  he  would  accept  the  word  '*  storing''  instead 
of  the  word  "storage,"  for  it  was  the  act  of  storing  that  was 
referred  to. 

Mr.  Jacobsen  said  he  would  second  the  amendment  which  he 
understood  Mr.  Ahlers  had  proposed.  Mr.  Lowndes,  in  his  book 
on  general  average,  mentioned  three  reasons  that  might  bring 
about  damage  or  loss  to  the  cargo.  The  first  was  discharge  with 
unusual  haste ;  the  second  was  that  either  the  ship  or  her  cargo 
might  be  of  a  kind  not  usual  in  the  port  of  refuge ;  and  the  third 
was  that  the  cargo  itself  was  of  a  sort  that  necessarily  brought  with 
it  handling  more  than  was  originally  meant,  and  it  was  damaged 
in  consequence.  Although  the  new  rule  was  an  extension  of  the 
present  one,  he  would  not  oppose  it,  if  the  object  was  only  to 
limit  the  damage  within  the  limit  mentioned  in  Mr.  Lowndes' 
work, 

Mr.  Gray  Hill  thought  it  desirable  that  some  amendment 
should  be  made  in  the  direction  suggested  by  Mr.  Ahlers.  He 
was  not  prepared  to  propose  any  particular  expression  upon  that 
point,  but  would  like  to  say  something  with  reference  to  the 
general  rule.  The  proposed  rule  was  one  which  would  act  in 
favour  of  cargo  and  against  the  ship,  and  he  thought  it  was  one 
of  those  points  which  had  been  mentioned  on  the  previous  day 
as  shewing  the  inefficiency  of  the  present  rules  of  general  aver- 
age, because  they  found  that  shippers  at  the  large  and  important 
port  of  San  Francisco  regularly  excluded  this  rule  by  express 
contract.  When,  therefore,  they  found  an  unwillingness  to  intro- 
duce the  York-Antwerp  rules  as  they  stood,  and  when  this 
practice  was  growing  to  a  large  extent,  he  thought  it  was  time  to 
recognise  that  the  rules  did  not  suit  one  important  interest,  and 
required  alteration.  It  was  necessary,  therefore,  that  the  ship- 
owners should  make  a  concession  on  that  point     On  the  other 
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hand,  when  they  came  to  find,  later  on,  that  there  were  cases  in 
which  the  shipowner  also  required  a  concession,  they  should  be 
disposed  to  look  upon  his  request  with  consideration — in  fact,  the 
tendency  as  they  went  on  in  future  years  must  be  continually  in 
the  direction  of  extending  the  principle  of  general  average  to 
particular  cases  which  were  not  yet  provided  for  by  the  rules. 

Mr.  Allen  said,  as  an  underwriter,  and  speaking  on  bihalf  of 
underwriters  in  England,  they  quite  recognised  the  desirability  of 
altering  this  rule  in  the  direction  indicated.  At  the  same  time 
he  thought,  with  regard  to  the  actual  terms  of  the  rule,  that  the 
amendment  of  Mr.  Ahlers  was  a  decided  improvement.  He  did 
not  think  it  was  ever  intended  tu  go  as  far  as  the  words  the 
adjusters  proposed  would  imply.  The  rule  was  a  concession  on 
the  part  of  underwriters,  because,  as  a  rule,  merchants  who 
desired  it  were  merchants  whose  goods  were  insured  f.  p.  a. 

Mr.  Rose,  as  representing  London  underwriters,  quite  con- 
curred in  what  Mr.  Allen  had  said.  At  the  meeting  of  the 
Adjusters'  Association,  he  gave  his  support  to  the  amendment  as 
proposed,  but  he  certainly  believed  that  the  recommendation  of 
Mr.  Ahlers  was  a  decided  improvement,  and  he  would  support  it. 

Mr.  McArthur  referred  to  the  question  of  cargo  left  behind 
in  a  port  of  refuge  consequent  on  discharging.  There  were 
no  facilities  for  re-pressing  the  cotton,  and  the  result  was  it 
was  impossible  to  get  the  full  number  of  bales  back  into  the  ship. 
A  portion  would  be  left  behind  and  sold,  with  the  result  that 
there  was  a  loss  of  cargo  and  loss  of  freight.  That  loss  was  con- 
sequent on  the  act  of  discharging — was  reasonably  and  necessarily 
involved  in  the  act  of  discharging,  and  therefore  properly  came 
within  the  principle  of  the  rule  ;  but  that  would  be  excluded  by 
the  wording  Mr.  Ahlers  had  suggested. 

Mr.  Carver  said  he  did  not  quite  understand  why  the  limitation 
was  to  be  applied  as  Mr.  Abler  suggested.  Why  should  it  be 
confined  to  handling  ?  If  the  cargo  were  discharged  under  cir- 
cumstances necessary  for  the  general  safety,  discharged  on  to 
the  open  quay  or  into  sheds  not  weather-tight,  or  under  circum- 
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stances  which  exposed  the  cargo  to  risk — mhy  was  not  the  dam- 
age on  the  quay  general  average  just  as  much  as  the  damage  by 
the  handling.  It  did  not  appear  to  him  quite  logical,  and  he  had 
not  heard  reasons  for  distinguishing  the  damage  sustained  when 
the  cargo  was  exposed  to  the  risk  of  being  discharged,  from  that 
to  which  it  was  exposed  by  the  mere  handling  ? 

The  President  asked  if  the  adjusters  were  ready  to  accept  in 
principle  the  suggestion  of  Mr.  Abler  ?  He  would  ask,  however, 
what  was  meant  by  "  damage  done  by  storing"  —a  fire  for  instance  ? 

Mr.  Elmslie  said  it  was  damage  done  necessarily,  though  it  did 
not  mean  to  cover  the  case  of  fire  or  rain  coming  through. 

The  President  suggested  tlie  case  of  a  cargo  discharged  at 
Rangoon  as  a  place  of  refuge.  The  climate  was  a  tropical  climate, 
and  it  was  quite  certain  that  the  cargo  would  inevitably  be  dam- 
aged by  weevils  during  the  storage ;  would  that  be  included  ? 

Mr.  Elmslie  :  No ;  we  could  not  allow  that. 

The  President  :  Well,  that  would  be  a  loss  necessarily  caused 
by  storage:  you  would  have  to  limit  it  a  little  more. 

Mr.  Griffith  said  it  was  a  principle  of  the  English  law  of 
damage,  that  merely  the  direct  loss  was  to  be  compensated,  and 
not  loss  which  was  remote.  To  his  mind  the  words  of  the  rule 
in  their  present  form  seemed  sufficient.  They  carried  out  the 
principle  which  the  law  recognised,  that  the  damage  done  must  be 
that  which  directly  resulted  from  the  discharge,  the  storage,  or  the 
loading.  Perhaps  the  word'*  storage ''  was  a  little  open  to  ambi- 
guity and  he  would  suggest  the  word  ^*  storing  "  instead,  but  he 
thought  they  should  all  agree  with  the  general  principle  that  merely 
direct  and  not  remote  damage  was  to  be  compensated. 

Mr.  Elmslie  said  the  practice  had  never  been  to  admit  loss  by 
fire  in  warehouses,  the  damage  to  be  compensated  was  damage 
done  in  the  act ;  they  might  call  it  the  act  of  handling,  if  they 
liked,  or  of  putting  it  out  of  the  ship  or  into  the  warehouse  or 
putting  it  back  into  the  ship. 
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The  President:  Then  the  wording  now  proposed  by  Mr. 
£lmslie  seems  to  be  ''  Damage  done  to  or  loss  of  cargo  necessarily 
caused  in  the  act  of  discharging,  storing,  reloading  and  stowing 
shall  be  made  good  as  general  average/'  That  goes  to  the  same 
effect  as  Mr.  Ahlers'  amendment.  I  think  it  is  the  same  thing  as 
you  proposed  Mr.  Ahlers  only  with  a  different  wording. 

Mr.  Ahlers  :  Just  the  same. 

The  President  :  You  will  accept  that  ? 

Mr.  Ahlers  :  Yes. 

The  President  :  Then  you  will  withdraw  your  amendment  ? 

Mr.  Ahlers:  Yes. 

The  President:  Then  I  will  put  the  resolution  in  this 
form: — 

"  Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act 
of  discharging,  storing,  reloading,  and  stowing,  shall  be 
made  good  as  general  average  when,  and  only  when  the 
cost  of  those  measures  respectively  is  admitted  as  general 
average." 

The  Rule  was  then  agreed  to. 

Dr.  ToMKiNS  thought  that  the  word  "  necessarily  "  would  cause 
difficulty;  but  the  President  ruled  that  it  was  too  late  to  raise 
the  question. 

Rule  X. — Contributory  Values. 

The  President  said  they  would  now  proceed  with  Rule  lo, 
which  as  it  stood  read  as  follows  : — 

'<  The  contribution  to  a  general  average  shall  be  made  upon 
the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amount 
made  good  as  general  average  for  property  sacrificed, 
deduction  being  made  from  the  shipowner's  freight  and 
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passage  money  at  risk,  of  such  port  charges  and  crew's 
wages  as  would  not  have  been  incurred  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  deduction  being  also  made  from 
the  value  of  the  property  of  all  charges  incurred  in 
respect  thereof  subsequently  to  the  arising  of  the  claim 
to  general  average." 

And  the  proposed  amendment  read  as  follows  : — 

"  The  contribution  to  a  general  average  shall  be  made  upon 
the  actual  values  of  the  property  at  the  termination  of 
the  adventure,  to  which  shall  be  added  the  amount  made 
good  as  general  average  for  property  sacrificed ;  deduc- 
tion being  made  from  the  shipowner's  freight  and 
passage  money  at  risk,  of  such  port  charges  and  crew's 
wages  as  would  not  have  been  incurred  had  the  ship 
and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  and  have  not  been  allowed  as 
general  average ;  deduction  being  made  from  the  value 
of  the  property  of  all  charges  mcurred  in  respect  thereof 
subsequently  to  the  general  average  act,  except  such 
charges  as  are  allowed  in  general  average.  In  case  of 
total  loss  subsequent  to  the  general  average  act,  the 
contribution  towards  the  general  average  expenditure 
shall  be  made  upon  the  values  of  the  property  existing 
at  the  time  the  expenditure  was  incurred." 

Mr.  Elmslib  said  that  the  first  section  of  the  proposed 
amendment  would  only  need  very  few  words  from  him.  In  the 
existing  rule  it  was  laid  down  that  the  shipowner's  freight  and 
the  passage  money  should  contribute,  deduction  being  made  of 
such  port  charges  and  crew's  wages  as  would  not  have  been  in- 
curred had  the  ship  and  cargo  been  a  total  loss  at  the  date  of 
the  general  average  act  or  sacrifice.  Now,  let  them  take  the 
case  of  a  ship  which  met  with  bad  weather,  cut  away  one  of  her 
masts,  bore  up  for  Port  Louis,  and  remained  there  for  two 
months,  during  which  period  she  was  repairing.    This  rule  said 
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that  from  the  date  of  the  general  average  act  until  the  termina- 
tion of  the  voyage,  the  wages  of  the  crew  were  to  be  deducted ; 
but  if  she  put  into  Port  Louis  as  part  of  her  voyage,  they  allowed 
as  general  average  the  wages  during  detention  at  Port  Louis,  and 
therefore,  as  a  matter  of  equity  and  right  in  practice,  they  over- 
stretched the  rule,  because  they  brought  that  into  credit  before 
they  made  the  deduction — in  other  words,  they  said  that  from  the 
general  average  act  up  to  the  date  of  the  termination  of  the 
voyage,  the  wages  were  so  much,  and  they  had  allowed  for  them 
during  the  detention  in  Port  Louis  before  they  made  the  deduc- 
tion ;  and  he  believed  that  the  practice  on  the  Continent  was  the 
same.  But  shipowners  and  others,  when  they  got  the  York- 
Antwerp  rules  in  the  contract,  said,  "  Where  is  it  in  the  rules  ?  ** 
The  fact  was  that  it  was  not  there.  They  construed  it  to  be  in 
them  in  equity,  but  it  was  certainly  a  great  omission  in  the  rule. 
They  could  not  make  any  deductions  for  exceptions  if  it  was 
made  good  in  the  general  average,  because  no  man  could  get  it 
twice  over.  Then  the  same  remark  applied  at  the  end  of  the 
rule,  where  they  said,  "  deduction  being  made  from  the  value  of 
the  property  of  all  charges  incurred  in  respect  thereof  subse- 
quently to  the  general  average  act,''  and  they  proposed  in  their 
amendment  to  except  such  charges  as  were  allowed  in  general 
average,  and  were  made  good  in  general  average.  Then,  with 
regard  to  the  last  clause,  it  was  most  unjust  that  where  a  ship 
had  put  into  a  port  of  refuge,  and  expenses  had  been  incurred 
and  paid,  that  simply  because  there  was  a  loss — a  total  loss — 
before  the  completion  of  the  original  voyage,  those  expenses 
should  remain  to  the  charge  of  the  person  who  disbursed  them, 
when  they  were  made  in  the  interests  of  the  common  adventure. 
They  were  at  that  time  beneficial  to  all,  and  therefore  they  said 
that  in  justice  they  should  be  paid,  notwithstanding  the  total  loss ; 
but  not  so  as  regarded  the  sacrifice,  because  by  the  doctrine  of 
English  law,  and  of  all  foreign  law  that  he  knew  of,  no  sacrifice 
had  any  value  in  average  until  the  completion  of  the  adventure. 

M.  Langlois  remarked  that    this  was  the  first  time  that  he 
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had  seen  passage  money  at  risk.  They  had  provided  for  the 
cargo,  and  they  had  provided  for  the  crew,  but  they  had  never 
spoken  of  passengers,  to  make  them  contribute.  They  had  pro- 
vided for  the  storing  of  cargo,  and  they  had  said  that  the  crew 
would  be  maintained,  but  the  pooi  passengers — what  were  they  to 
do  with  them  ?  If  they  made  them  contribute,  they  must  main- 
tain them.  That  was  a  point  to  which  he  called  their  at- 
tention. 

Mr.  Ahlers  said  that  this  was  one  of  the  amendments  to 
which  they  must  object.  He  could  see  very  considerable 
difficulty  in  working  this  proposed  rule.  Supposing  that  the 
value  of  a  ship  at  the  port  of  destination  was  ;;^2,ooo,  whereas 
she  had  undergone  repair  in  the  port  of  distress  to  the  amount  of 
;^2,soo— how  were  the  average  adjusters  Roing  to  deal  with 
that  problem  ?  He  believed  average  adjusters  did  it  very  much 
in  the  same  manner  as  they  did  on  the  Continent,  where  they 
calculated  on  the  existing  value  at  the  port  of  destination. 
They  had  the  valuation  of  the  ship,  and  they  had  the  accounts 
of  the  repairs  in  the  port  of  refuge,  and'  they  had  a  valuation  by 
competent  men  what  such  repairs  as  had  been  made  at  the  port 
of  refuge  would  be  worth  at  the  port  of  destination,  and  so  they 
came  to  a  reasonable  value  for  the  contribution  of  the  ship.  It 
was  important  to  deal  with  this  point,  for  it  was  clearly  a  difficult 
thing  for  the  average  adjuster  to  know  how  to  operate  in  such  a 
case.  They  had  also  an  objection  against  the  last  section  of  the 
rule,  "  in  case  of  total  loss,"  &c.  This,  as  the  law  now  stood  on 
the  Continent,  it  would  be  quite  impossible  to  enforce,  and  he 
begged  to  propose  that  they  do  not  accept  it.  If  the  majority  of 
the  Association  should  accept  this  proposed  rule  it  would  give 
rise  to  many  difficulties  in  Germany,  and  he  was  quite  sure  that 
it  would  be  impossible  to  enforce  it.  He  was  quite  sure  that, 
where  a  man  had  lost  his  cargo,  there  would  be  no  means  of 
enforcing  from  him  a  contribution  to  the  general  average.  It 
was  not  only  the  German  law,  but  all  Continental  law  on  this 
point,  which  would  create  the  difficulty. 
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Dr.  Wendt  entirely  concurred  in  the  observations  which  Mr. 
Ahlers  had  made  on  this  subject.  He  thought  the  proposed  rule 
was  entirely  inequitable.  If  there  was  a  total  loss,  and  the 
shipowner  had  had  an  opportunity  of  insuring  the  expenses  in 
the  port  of  refuge,  he  thought  it  was  his  bounden  duty  to  have 
done  so,  and  not,  after  a  total  loss  had  taken  place,  to  come 
again  upon  a  man  who  had  lost  his  property,  or  upon  the  under- 
writers who  had  insured  it,  to  recover  those  expenses. 

M.  Van  ££ten  expressed  his  surprise  at  seeing  such  a  para- 
graph attached  to  Rule  lo,  and  he  hoped  it  would  not  be 
adopted.  He  thought  it  was  a  most  unreasonable  thing  to  ex- 
pect that  an  owner  of  cargo  which  had  been  entirely  lost 
should  have  to  contribute  as  if  the  cargo  had  arrived  sound  and 
safe. 

Mr.  Jacobsen  did  not  see  any  material  alteration  in  the  pro- 
posed new  form  of  the  first  section  of  the  rule.  After  a  very 
long  deliberation  in  London,  it  had  got  into  this  form  as  a  com- 
promise between  the  different  opinions  which  were  given  expres- 
sion to  there.  He,  however,  objected  to  the  second  clause,  and 
was  quite  in  accord  with  Mr.  Ahlers  in  his  objections  to  it.  He 
thought  there  was  no  need  to  accept  such  a  proposition.  The 
owner  was  the  person  who  paid  out  the  money  at  the  port  of 
refuge,  and  he  could  insure  it,  or  come  to  some  agreement  with 
his  underwriters,  or  with  the  owners  of  the  cargo,  and  the 
average  statement  might  be  made  up  without  loss  of  time,  and 
without  waiting  to  the  end  of  the  voyage,  as  was  often  done  with 
them. 

Mr.  Carver  said  that,  with  regard  to  the  last  paragaph  of  this 
proposed  new  rule,  he  would  submit  to  the  meeting  whether  it 
did  not  really  put  forward  a  solution,  and  a  very  proper  solution, 
of  a  difficulty  which  at  present  was  left  without  any  solution  at 
all  ?  The  case  which  was  contemplated  there  was  the  case  of  a 
shipowner  who  had  incurred  expenses  at  a  port  of  refuge,  which 
by  the  general  law  would  be  made  good  to  him  again.  He  was 
in  the  position  of  being  necessarily  the  person  who  had  to  make 
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the  disbursements,  and  he  did  not  make  those  disbursements  on 
his  own  account.  He  made  them  on  account  of  the  whole 
adventure.  That  was  the  whole  doctrine  of  general  average: 
that  he  made  them  not  for  himself,  but  for  the  whole  adventure, 
and  the  further  doctrine  of  general  average  adopted  in  Rule  lo 
was  that  the  mode  of  making  good  that  expenditure  was 
upon  the  basis  of  the  values  when  the  ship  ultimately  arrived. 
But  although  the  general  average  law  said  that  that  should  be  the 
mode  of  making  it  good,  the  law  of  general  average  did  not  say 
that  it  should  only  be  made  good  to  the  shipowner  in  case  the 
ship  and  cargo  did  arrive.  Therefore  they  had  this  position, 
that  he  had  made  the  expenditure,  and  that  he  had  made  it  on 
behalf  of  all  concerned,  and  he  was  by  law  entitled  to  have  that 
made  good,  but  the  law  of  general  average  had  only  dealt,  so  far 
as  it  had  been  clearly  expressed,  he  believed,  with  cases  in  which 
ultimately  some  of  the  adventure  had  arrived.  Now  the  question 
was.  How  ought  they  to  deal  with  a  case  where  the  adventure  did 
not  arrive  ?  Were  they  going  to  say  that  in  that  case  the  ship- 
owner was  to  be  treated  as  though  he  were  making  the  payments 
on  behalf  of  himself  and  for  nobody  else,  when  the  law  said  that 
he  was  making  them  not  for  himself,  but  for  all  ?  Then  who  in 
that  case  ought  to  repay  ?  The  only  possible  solution  seemed  to 
him  to  be  the  one  which  this  proposition  put  forward,  and  the 
only  possible  answer  was  that  he  made  that  expenditure  for  all 
who  were  at  risk  at  that  time,  and  made  it  hoping  that  they 
would  arrive  at  their  destination ;  but  they  did  not  If  they  had 
those  which  did  arrive  would  have  contributed.  Then  who 
must  rQpay  ?  Surely  those  for  whom  the  payments  were  made  at 
the  time.  Therefore  this  rule  seemed  to  put  forward  the  only 
just  solution  of  that  difficulty,  and  he  would  urge  upon  the 
Conference  that  they  would  do  very  well  indeed  to  add  that 
clause  to  Rule  lo,  and  so  to  make  this  matter  clear. 

Mr.  Rose  said  that,  as  representing  underwriters,  he  quite 
agreed  with  the  proposed  addition  to  the  rule.  It  was  not 
necessary  for  him  to  go  over  the  ground  which  Mr.  Carver  had  so 
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ably  travelled  over,  but  he  would  say  that  the  adoption  of  this 
rule  would  tend  to  facilitate  business,  if  it  only  appealed  to  his 
underwriting  friends  to  say  whether  it  was  not  within  their  almost 
daily  experience  that  claims  for  general  average  or  general 
average  statements  were  frequently  made  up  in  this  country 
for  the  convenience  of  all  parties  rather  than  have  them  made  up 
at  the  port  of  destination,  where  great  inconvenience  would  be 
caused  and  heavy  expense  incurred.  The  strongest  case  in  his 
mind  was  the  avoidance  of  general  average  statements  made  up 
in  the  River  Plate.  They  all  knew  what  was  the  consequence  of 
having  a  statement  prepared  there.  It  was  frightfully  expensive, 
and  there  were  great  irregularities  in  the  charges,  so  that  it  had 
become  in  that  trade  very  nearly  the  regular  practice  to  have  such 
statements  made  here  when  ships  outward  bound  from  this 
country  with  a  general  cargo  suffered  from  an  accident  which 
gave  rise  to  a  general  average.  It  was  quite  the  common  practice 
now,  even  without  any  regular  agreement,  to  have  the  average 
statements  made  up,  and  the  contributions  to  general  average 
collected  on  this  side.  An  immense  amount  of  trouble  and 
delay  was  saved  thereby.  He  ventured  to  put  forward  his 
plea  of  convenience  in  addition  to  the  one  of  equity  and 
ju3tice  which  Mr.  Carver  had  put  forward,  and  he  hoped  the 
Conference  would  see  its  way  to  adopt  what  seemed  to  him  a 
very  useful  provision. 

Mr.  J.  B.  Wallace  proposed  to  submit  a  further  amendment, 
on  behalf  of  the  Liverpool  Underwriters'  Association,  on  the  lines 
of  a  resolution  agreed  to  at  the  Glasgow  Conference  in  i860,  as 
follows : — 

"  That  when  the  amount  of  expenses  is  greater  than  the  value 
of  the  property  saved,  the  proceeds  of  the  property  so 
saved  ought  to  be  applied  towards  those  expenses,  and 
the  excess  of  the  expense  over  the  proceeds  ought  to 
be  apportioned  as  if  the  whole  property  had  finally 
reached  its  destination.'' 

H — 2 
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The  President  ruled  that  for  the  present  that  amendment  was 
not  in  order. 

Mr.  Danson  desired  to  say  a  few  words  in  support  of  the 
original  resolution  as  it  stood.  When  the  expenses  were  incurred 
or  the  general  benefit,  the  old  rule  was  that  if  a  representative  of 
a  cargo  was  on  board,  as  he  used  to  be  in  the  old  days,  he  gave 
his  consent  to  it,  but  where,  in  modem  times,  the  owner  of  the 
cargo  did  not  go  with  his  goods,  the  master  of  the  ship  became 
his  agent,  and  in  case  of  anything  like  a  general  average,  or 
when  expenses  had  to  be  incurred,  salvage  expenses,  for  instance, 
for  the  general  benefit,  the  master  acted  as  the  distinct  agent 
of  the  cargo.  In  other  words,  he  was  the  caigo-owner  for 
the  time  being.  H!e  had  no  right  to  incur  this  expense  as 
master  of  the  ship  or  in  his  capacity  as  such,  but  he  did  it 
in  his  capacity  as  custodian  of  the  cargo.  Now,  if  that  were 
so,  surely  the  cargo-owners  could  not  turn  round  at  the  end 
of  the  voyage,  and  say  that  though  their  agent  and  the  custodian 
of  the  cargo  incurred  this  expense  he  himself  must  pay  the  cost. 
It  seemed  to  him  that  that  would  be  a  gross  injustice,  and  the 
wording  at  the  end  of  their  proposed  amendment  was  intended 
to  meet  that.  Of  course  it  did  not  meet  all  cases,  because  a 
cargo  might  be  half  damaged,  and  could  only  contribute  on  the 
half  value,  so  that  the  amount  he  would  pay  would  be  less  than 
it  otherwise  would  be  theoretically,  but  it  would  do  away  with  an 
abuse,  because  the  cargo-owner  would  contribute,  even  though  he 
did  not  contribute  the  full  amount  which  in  theory  he  should  do. 
As  one  of  the  Association  of  Average  Adjusters  he  should  support 
the  resolution. 

Mr.  J.  S.  Allen  wished  to  say  one  word  as  to  the  insurance  by 
the  shipowner  of  his  disbursements.  That  had  become  the 
practice.  He  did  not  know  whether  there  was  any  law  to 
compel  him  to  do  so,  but  it  had  become  the  practice,  and  it 
would  almost  always  be  carried  out ;  but  in  fairness  to  the  ship- 
owner, and  in  reference  to  what  Mr.  Carver  had  said,  it  must  be 
borne  in  mind  that  there  were  many  cases  where  it  would  be  out 
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of  the  power  of  the  shipowner  to  effect  such  an  insurance.  The 
vessel  might  be  lost  before  he  had  the  opportunity  of  doing  it, 
and  therefore  he  did  not  think  that  the  general  principle  ought  to 
be  laid  aside  on  the  ground  that  it  was  possible  in  certain  cases  to 
provide  against  this  risk  by  some  other  means. 

Mr.  Ahlers  agreed  with  much  that  Mr.  Carver  and  others 
had  said  about  the  principle.  The  principle  might  be  good, 
but  in  practice  he  did  not  feel  satisfied  that  it  would  be 
easy  to  put  it  in  force.  He  did  not  see  how  on  the  Continent 
or  in  North  America  they  would  be  able  to  enforce  a  contri- 
bution from  the  cargo  when  it  had  been  lost  on  the  voyage.  It 
was  almost  impossible  to  do  so.  The  method  of  practice — their 
code  of  commerce  in  Germany,  and  as  he  believed,  the  code  of 
all  the  German  States,  provided  that  the  general  average  was  not 
done  away  with  by  particular  average  unless  the  same  was  after- 
wards particularly  destroyed  or  lost.  A  general  contribution 
might  be  made  on  the  basis  of  values  at  Valparaiso,  but  if  the 
vessel  were  lost  on  the  further  voyage  from  Valparaiso  to  Payta, 
that  was  a  risk  which  the  owner  of  the  ship  had  to  run  in  accord- 
ance with  his  contract  of  affreightment  He  had  to  deliver  the 
cargo  at  the' port  of  destination,  and  if  he  could  not  do  so,  it  was 
a  loss  which  he  had  to  pay,  and  not  the  owners  of  the  cargo,  and 
he  would  not  be  entitled  to  come  dowrt  upon  that  general  average 
contribution  on  the  previous  part  of  the  voyage.  He  believed 
that  at  all  Contintental  ports  it  would  cause  great  inconvenience  if 
they  accepted  this  last  section  of  the  rule ;  would  lead  to  excep- 
tions in  the  bills  of  lading,  and  personally  he  would  regret  it  very 
much.  So  far  the  rules  had  not  been  amended  by  any  shipowner, 
as  far  as  he  knew,  in  the  bills  of  lading,  but  if  they  introduced 
something  of  this  character  in  the  rules,  which  could  not  be 
brought  in  any  way  into  accordance  with  the  Continental  law,  it 
would  be  so. 

Dr.  Wendt  thought  there  would  be  great  difficulty  in  carrying 
out  this  resolution.  If  there  was  an  opportunity  for  the  ship- 
owner to  insure  the  expenses  in  the  port  of  refuge,  he  should  be 
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compelled  to  do  so.  He  would  strongly  support  a  rule  to  the 
effect  that  the  expenses  in  the  port  of  refuge  were,  in  some  way 
or  other,  to  be  insured. 

The  President  desired  to  say  a  few  words  of  explanation. 
What  had  been  stated  by  Mr.  Carver  was  certainly  quite  just  from 
the  standpoint  of  English  law ;  but  there  was  such  a  great  differ- 
ence between  English  and  Continental  law  on  this  subject  that  it 
would  involve  a  most  serious  difficulty  to  introduce  such  a  clause 
as  the  one  now  proposed,  and  to  recommend  it  to  Continental 
opinion.  He  would  explain  the  reason  why.  The  English 
law  said  that  a  shipowner,  where  salvage  expenses  had  to  be 
met,  was  not,  if  he  was  in  a  position  to  pay  those  expenses,  to 
keep  aloof  from  paying ;  he  must  pay  them,  because  that  was  a 
part  of  his  contract  of  affreightment  He  must  do  his  best,  at 
reasonable  expense,  to  bring  the  cargo  to  its  port  of  destination, 
and,  if  he  could  do  so  without  any  serious  difficulty,  he  must  pay 
the  salvor.  Then,  if  the  law  said  that,  it  was  quite  clear,  on  the 
other  hand,  that  what  he  had  spent  for  the  common  safety  must 
be  refunded  to  him,  and  in  its  proportion  by  the  cargo,  and  it 
must  refund  it  to  him  at  once,  whether  it  should  be  lost  afler 
having  left  the  port  of  refuge,  and  before  reaching  the  port  of 
destination,  or  not  The  consequence  of  this  English  law  was 
that  it  was  quite  correct  to  say  that  in  case  of  total  loss  subsequent 
to  general  average,  the  contribution  to  general  average  was  to  be 
paid  by  the  cargo.  Now  the  case  was  quite  different  in  all  Conti- 
nental legislation.  The  system  of  Continental  legislation  was  that 
neither  the  shipper  nor  the  shipowner  was  obliged  to  pay  any- 
thing out  of  his  pocket  for  risks  which  occurred  during 
the  voyage.  The  shipowner,  or  the  shipmaster  representing  the 
shipowner,  who  was  in  the  position  to  ^ay  whether  salvage  ex- 
penses ought  to  be  incurred  or  not,  was  not  in  any  way  bound 
by  the  Continental  laws  to  employ,  or  to  make  use  of,  the  personal 
credit  of  his  owner,  in  order  to  meet  those  salvage  expenses  ;  but 
the  law  placed  at  his  disposal  the  whole  of  what  he  had  got 
under  his  hands— the  ship,  the  freight,  and  the  cargo.    He  might 
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take  a  bottomry  bond,  or  he  might  sell  part  of  the  cargo,  to 
cover  those  expenses,  but  he  need  not  draw  on  his  owner,  and 
the  owner  need  not  take  money  out  of  his  pocket  in  order  to 
pay  the  salvor.  Then,  on  the  other  hand,  the  shipper  or  owner 
of  the  cargo  was  quite  certain,  under  the  laws  as  they  prevailed 
on  the  Continent,  that  he  was  in  no  case  compelled  to  make  a 
payment  in  case  the  whole  of  his  property  was  lost  by  peril  of 
the  sea.  The  first  of  the  laws  which  he  had  mentioned  was 
tha^  the  shipowner  was  not  obliged  to  pay  anything  out  of  his 
personal  property,  or  what  was  called  on  the  Continent  his  fortune 
de  terrCy  and  that  protected  him  against  the  loss  which  he  certainly 
would  incur  if  he  were  compelled  to  pay  salvage  expenses  and 
jS  he  had  no  means  of  repaying  himself  out  of  the  cargo.  Then, 
as  far  as  the  shipper  was  concerned,  a  shipper  who  had  once 
shipped  bis  cargo  was  never  compelled  to  pay  anything  besides, 
and  in  case  of  total  loss  he  was  certainly  not  compelled  to  pay 
any  contribution  to  general  average.  That  was  according  to  the 
Continental  laws,  but  if  they  introduced  this  clause  they  would 
not  only  change  the  laws  of  general  average  in  the  same  way, 
but  they  would  effect  a  radical  change  in  the  contract  of  affreight- 
ment and  in  the  system  of  speculation  on  the  Continental  bourses. 
Because  if  they  established  this  clause,  and  said  that  the  merchant 
and  shipper  is  to  pay,  over  and  above  the  goods  which  he  had 
shipped,  money  out  of  his  own  pocket,  and  if  they  said  that  then 
they  would  give  the  shipowner  a  recourse  against  the 
shipper,  even  after  he  had  sold  his  cargo,  and  sold  it,  perhaps, 
between  the  time  of  the  cargo  leaving  the  port  of  refuge  and  the 
end  of  the  voyage — sold  the  cargo,  sold  the  bill  of  lading,  and 
the  policy  of  insurance,  and  sold  them  after  having  incurred  this 
liability  of  contributing  salvage  expenses — he  had  no  recourse 
on  his  contract  of  sale  against  his  buyer,  no  recourse  whatever, 
he  had  sold  his  property — his  bill  of  lading,  together  with  the  policy 
of  insurance,  for  what  he  considered  it  worth, — and  his  buyer 
was  not  liable,  because  at  the  time  when  the  salvage  expenses 
were  incurred  he  was  not  the  proprietor  of  the  cargo,  and  the 
shipper  of  the  cargo  had  no  recourse  whatever  on  his  contract  of 
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sale  against  the  buyer  of  the  cargo,  so  that  would  involve  a 
radical  change  in  the  whole  system  of  speculation  in  the  Conti- 
nental markets.  Then  again,  there  was  a  very  serious  practical 
difficulty.  Where  was  the  shipowner  to  find  the  man  who  was  to 
pay  him  ?  If  he  went  to  th^  shipper  the  shipper  would  say,  "  I 
have  done  with  my  cargo.  I  have  sold  it.  I  have  not  got  the 
bill  of  lading,  and  I  have  nothing  to  do  with  you.  I  have 
shipped  it,  that  is  true,  and  by  shipping  the  cargo  I  have  promised 
you  to  contribute  to  such  salvage  expenses,  but  show  me  the  law 
which  binds  or  compels  me  to  pay  or  contribute  to  such  salvage  ex- 
penses," and  the  law  would  fail  him.  They  could  not  force  him  to 
pay.  They  could  not  find  a  Court  on  the  Continent  which  would 
order  a  shipper  to  pay.  Then  again,  if  they  went  against  the  holder 
of  the  bill  of  lading  he  would  say,  "  I  have  not  anything  to  do 
with  you.  According  to  my  bill  of  lading  I  have  a  right  to  ask 
for  the  delivery  of  the  goods  if  I  want  to  do  so,  but  I  don't  want 
to  do  so.  The  goods  are  lost,  and  I  don't  want  delivery  or  to 
make  use  of  the  bill  of  lading,  and  where  is  the  law  which  com- 
pels me  to  contribute  anything  to  the  salvage  expenses?"  On  the 
Continent,  and  he  was  always  speaking  of  the  Continent,  they 
would  find  no  law  and  no  Court  to  enforce  such  a  demand 
against  the  receiver  or  holder  of  the  bill  of  lading.  Therefore 
the  only  place  where  those  expenses  could  be  recovered  by  the 
ship  would  be  at  the  port  of  refuge,  and  there,  if  they  asked 
the  cargo  "now  pay  your  share,"  then  they  would  have  the 
goods,  but  they  would  have  the  goods  only ;  and  this  question 
turned  on  whether,  after  the  goods  were  lost,  the  owner  of  the 
goods  was  to  remain  liable ;  and  no  Continental  law  would  estab- 
lish such  a  liability*  They  could  do  it,  of  course.  The  parties  by 
contract  could  submit  to  it,  but  what  he  wanted  to  point  out  was 
that  it  was  such  a  radical  change  that  he  was  sure  no  Continental 
merchant  would  submit  to  such  a  clause.  That  being  the  case,  per- 
haps it  would  be  worth  while  to  consider  whether  it  would  be 
necessary  or  advisable  to  insert  it  in  these  rules,  which  were  in- 
tended to  be  international.  If  it  were  not  inserted  he  supposed 
that  the  English  practice  would  not  be  affected ;  the  English  prac- 
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tice  would  be  followed,  as  it  had  been  followed  up  to  now,  where 
nothing  was  said  about  the  consequences  of  total  loss  affecting 
the  contribution  to  the  general  average.  The  first  section  of 
Rule  lo  always  supposed  the  arrival  of  the  goods  at  the  port  of 
destination.  The  English  practice  would  not  be  affected,  and 
therefore  he  thought  it  was  advisable  to  leave  this  clause  out, 
and  to  allow  the  rule  to  stand  as  it  was  in  the  York-Antwerp 
rules.   (Hear,  hear.) 

Mr.  Elmslie  said  that  he  and  his  friends  were  quite  in  the 
hands  of  the  meeting.  Under  English  law  the  clause  would  be 
enforceable,  but  if  left  out  it  would  not  affect  any  rights  under  the 
English  law.  The  Average  Adjusters'  Association  had  no  wish  to 
ask  their  Continental  brethren  to  overthrow  their  practice  by 
incorporating  this  clause.  Therefore  he  would  suggest  that  they 
should  take  a  vote  in  the  first  instance  oh  the  first  clause  of  Rule 
10,  which  he  believed  many  of  those  present  were  prepared  to 
support,  and  thus  they  would  probably  be  able  to  deal  with  the 
second  clause  without  much  further  difficulty. 

The  President  assented  to  this  course.  He  announced  that 
the  period  for  the  mid-day  recess  had  now  arrivjed,  but  the 
Secretary  had  some  communications  to  make. 

Mr.  Alexander  (Secretary)  then  made  some  announcements 
as  to  the  Conference  arrangements,  and  also  read  the  following 
letters  which  had  been  received  by  Dr.  Wendt  from  American 
correspondents,  on  the  subject  of  the  revision  of  the  York- 
Antwerp  rules : — 

Fireman's  Fund  Insurance  Company, 

San  Francisco, 

August  7  th,  1890. 
Mr.  E.  E.  Wendt, 

Nos.  4  and  6,  Throgmorton  Ave.,  London,  E.C.,  England. 
Dear  Sir, — I  beg  to  thank  you  for  the  pamphlet  at  hand, 
giving  opinion  regarding  the  probable  subjects  to  go  before  the 
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Committee  of  Revision  of  the  York-Antwerp  Rules,  and  shall  look 
with  interest  for  the  result  of  the  proceedings  of  such  Committee. 

The  topics  which  you  cited  are  all  important  ones,  and  their 
value  is  evident  to  anyone  having  frequent  occasion  to  pass  Upon 
General  Average  adjustments.  Personally,  I  am  inclined  to  hope 
that  I  will  not  find  that  Rule  4  has  been  interpreted  as  liberally  as 
has  been  the  custom  in  some  of  our  New  York  adjustments, 
where  they  have  adopted  a  schedule  which,  to  my  mind,  allows 
far  more  for  the  value  of  wreckage  cut  away  than  should  properly 
be  allowed,  if  anything.  As  a  matter  of  fact,  I  incline  in  opinion 
favourably  to  the  French  custom,  which,  as  I  understand  it,  admits 
the  principle  of  "  value,"  but  allows  only  a  nominal  amount. 

As  a  case  in  point,  the  ship  "  T.  F.  Oakes,"  a  couple  of  years 
ago,  was  dismastedf  on  the  way  from  China  to  this  port,  and  after 
several  hours  of  hard  work  succeeded  in  cutting  away  a  part  of 
the  wreckage  and  saving  a  part.  On  arrival  at  San  Francisco,  all 
the  wire  rigging  saved  and  rerove  was  given  away^  it  being  found 
useless  in  its  twisted  shape  for  reserving.  Again,  when  the  ship 
"Kennebec"  was  sunk  in  San  Pedro  Harboiu-,  California,  in 
1887,  we  raised  her,  and  the  foremast  having  been  cut  away  at 
the  time  she  sank,  attempted  to  untangle  and  again  reeve  the 
rigging,  but  after  spending  the  time  of  a  wrecking  steamer  and 
her  crew  for  a  day  or  two  over  it,  we  towed  it  to  a  point  out  of  the 
way  of  shipping,  and  left  it  there,  finding  that  the  expense  of  over- 
hauling it,  even  in  smooth  water  and  with  every  wrecking  facility 
at  hand,  was  more  than  its  value. 

This,  to  my  mind,  afforded  the  best  opportunity  of  assuming 
the  actual  value  of  rigging  cut  away  that  could  possibly  have 
arisen. 

Your  comment  to  Rule  2,  suggesting  that  it  should  be  extended 
to  apply  to  "consequential  damage,"  is  very  broad,  and  could 
result  in.  much  mischief  unless  the  expression  "consequential 
damages  "  were  limited,  and  its  lines  very  clearly  drawn. 

Your  suggestion  regarding  allowance  for  loss  by  discharge  or 
jettison  owing  to  vice  propre  is  also  touching  upon  a  subject  which 
is  liable  of  very  broad  interpretation,  and  which  should  be  ex- 
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plained  clearly  as  regards  what  effect  it  would  have  upon  a  putting 
in  or  other  damages  occasioned  by,  say,  either  rotten  masts  or 
defects  in  construction.  I  should  imagine  that  the  decision 
would  be  "  No  "  upon  the  last  half  of  the  final  query  in  your 
pamphlet. 

Your  tabulation  of  ideas  will  doubtless  be  of  great  advantage  to 
the  Committee  and  of  great  assistance  to  it  in  its  work,  &c. 

Yours  truly, 

W.  J.  Button,  Secretary. 


Union  Insurance  Company  of  California, 

San  Francisco, 

July  8th,  1890. 
Messrs.  Wendt  &  Co., 

London. 

Dear  Sirs, — ^We  are  in  receipt  of  your  most  valued  favor  of 
the  2oth  June,  extending  an  invitation  to  take  part  in  the  deliber- 
ations of  the  Association  for  the  Reform  and  Codification  of  the 
Laws  of  Nations,  particularly  as  to  the  change  desirable  in  the 
"York -Antwerp  Rules.*  While  thanking  you  for  this  kind  invi- 
tation, and  regretting  not  having  the  leisure  at  present  to  place 
upon  paper  such  views  as  we  have  regarding  this  question  of 
General  Average,  we  would  like  simply  to  call  your  attention  to  a 
matter  which,  although  it  doesn't  really  come  under  the  heading 
as  suggested,  still  is  of  vital  importance  (upon  our  coast  especially) 
in  the  matter  of  General  Average  adjustments.  That  is,  that  there 
should  be  some  stated  and  well  understood  rule  as  to  what 
charges  are  proper  (and  when  proper)  for  expense  incurred  in 
lightering  of  vessels  where  they  are  loaded  down  to  a  depth  which, 
as  a  matter  of  public  notoriety,  will  cause  the  vessel  to  lighten 
herself  before  reaching  deep  water.  If  you  will  remember,  some 
few  years  since  I  wrote  some  letters  on  the  same  subject  in  con- 
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nection  with  the  Columbia  River,  and  the  sapie  thing  will  apply 
(to  a  lesser  extent)  where  vessels  load  at  Port  Costa  in  this 
harbour.  The  Suez  Canal  and  Columbia  River  clause,  while  it 
covers  the  question  of  stranding  as  far  as  particular  average  is 
concerned,  failed  to  cover  a  more  important  one,  viz.,  the  expenses 
incurred  by  lightering,  which  should  be  borne  by  the  vessel 
paying  to  have  her  cargo  lightered  below  the  bars. 

While  we  have  but  little  interest  in  the  Cape  Horn  wheat 
business  at  the  present  time  (considering  the  rates  are  inadequate) 
still  this  principle  holds  good,  and,  as  captains  are  learning,  will 
spread.  My  understanding  of  a  "  general  average  "  is  a  combi- 
nation to  avoid  a  danger,  and  certainly  where  a  vessel  deliberately 
loads  to  a  depth  which  will  prevent  her  crossing  over  a  mud-flat 
or  sand-bar  in  a  river,  she  averts  no  danger  when  she  has  to  be 
lightered  across  that  bar,  Thanking  you  for  your  many  kind 
favours,  and  respectfully  submitting  the  above,  I  remain. 

Yours  very  truly, 

N.  T.  James,  President. 


The  Conference  then  adjourned. 


Wednesday  Afternoon. 

The  President  again  occupied  the  chair,  and  the  Revision 
of  the  York-Antwerp  rules  was  proceeded  with.  The  following 
paper  was  presented,  and  taken  as  read : — 

THE  DEFINITION  OF  GENERAL  AVERAGE 

(COMPARATIVE  LAW), 

By  Mr.  Thomas  Barclay,  LL.B. 

A  ship  on  the  High  Sea  occupies  an  exceptional  position, 

which  has  given  rise  to  exceptional  rules  of  law,  its  commanding 

officer's  responsibilitiesfar  transcending  the  ordinary  responsibilities 

of  the  occupations  of  his  class  at  home.  As  sole  custodian  of  ship  and 

cargo  for  their  safe  arrival  and  delivery  at  their  destination,  he  is 
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relied  upon  by  the  owners  of  both  alike.  In  case  of  danger,  on 
him  alone  depends  the  safety  of  the  adventure  in  all  its  com- 
ponent elements,  and  when  his  little  commonwealth  is  in 
jeopardy,  he  necessarily  strains  every  effort  to  save  what  he  can. 

In  ordinary  cases  of  danger,  safety  is  not  achieved  by  destruc- 
tion of  any  kind,  but  if  damage  is  done  to  the  property  of  A, 
exposed  to  the  same  risk  as  that  of  B,  it  is  not  to  save  that  of  B, 
but  that  of  A  himself  that  it  is  done,  and  each  party  in  common 
risk  bears  his  own  loss. 

On  the  high  sea  the  case  is  different.  There  are  risks  in  the 
presence  of  which  the  master  of  a  ship  has  to  choose  between 
abandoning  ship  and  cargo  and  sacrificing  a  part  of  one  or  other 
to  preserve  the  rest. 

The  ship  may  be  sinking,  and  by  the  sacrifice  of  some  of  its 
weight  it  may  be  possible  to  keep  its  deck  a  certain  height  above 
water  till  assistance  comes,  or  it  can  be  brought  into  a  place  of 
safety ;  or  it  may  be  chased  by  an  enemy  and  gain  speed  by 
being  lightened  and  thus  escape  capture,  or  for  some  other  reason 
lightening  the  vessel  by  the  sacrifice  of  a  part  of  its  contents  may 
save  the  whole  adventure. 

Justice  requires  that  one  person  should  not  reap  the  benefit  of 
another's  loss ;  and  hence,  from  time  immemorial,  the  custom  of 
the  sea  has  been  that,  in  the  case  of  such  a  sacrifice,  the  loss  shall 
be  borne  by  those  for  whose  sake  it  was  made. 

"JS^isstmum  enim  est  commune  detrimentum  fieri  eorum  qui 
propter  amissas  res  aiiorum^  consecuti  sunt  ut  merces  suas  salvos 
habuerint^'  says  Justinian's  Digest.(') 

Early  Laws. 
The  same  Digest,  under  the  heading  of  De  Lege  rhodia  de/actu^ 
laid  down  the  rule  as  follows  :  Lege  rhodia  cavetur  ut  si,  levandce 
navis  gratia^  jactus  mercium  /actus  est^  omnium  contributione 
sarciatur  quod  pro  omnibus  datum  est  {^)\  that  is  to  say,  that  if  goods 
are  thrown   overboard   in   order  to  lighten    a  ship,    the  loss, 

(•)  Dig,  xiv.,  2,  2. 

(a)  L.  i.  ff  de  leg.  rhod. 
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incurred  far  the  sake  of  all^  shall  be  made  good  by  the  contribu- 
tion of  all. 

This  rule  passed  into  the  Sea  laws  of  the  Middle  Ages  in 
different  forms. 

Rules  viil  and  ix.  of  the  Laws  of  Oleron  provide  that  where 
the  vessel  "  nepuisse  echapper  sans  jetter  des  danr^es  et  marchan- 
dises  pour  faire  aller  ladite  nef,  et  pour  sauverle  rest  et  le  corps  de 
la  nefy*  and  "  s*l  advient  que  le  maitre  veiiille  couper  son  mast 
par  force  de  ficheux  temps,"  the  owners  of  the  property  saved 
contribute  rateably  to  the  reparation  of  the  loss. 

The  laws  of  Wisbuy  contained  the  following  Rule  on  the 
subject  (Rule  38,  as  rendered  by  Cleirac) — "  Le  maitre  ne  pourra 
pas  faire  jet  sans  en  confdrer  auparavant  au  marchand,  et  si  le 
marchand  n*y  veut  pas  consentir,  et  que  ndanmoins  avec  deux  ou 
trois  de  T^uipage,  et  les  plus  experimentez  mariniers  1/  est  trouve 
nicessairey  lors  il  pourra  jetter,  et  seront  les  dits  matelots  cms  k 
leur  serment,  que  ce  fut  expedient  de  jetter.  Que  s'il  n'y  a  pas 
de  facteur  ou  de  marchand  dans  le  navire,  le  maitre  et  la  plus 
grand  part  des  matelots  demeureront  d'accord  de  ce  qu'il  faudra 

faire .     .     Le  maitre  k  la  contribution  du  jet 

payera  sa  part  des  marchandises  jettde,  jusques  k  concurrence  de 
la  valeur  du  navire,  ou  de  tout  le  fret  au  choix  du  marchand  et  le 
marchand  pour  la  valeur  des  autres  marchandises  restantes." 

The  Guidon  de  la  Mer  (Rule  21)  laid  down  the  rule  with 
greater  precision  :  "  Mais  sxpour  la  salvation  de  la  nefet  marchan- 
dtses,  en  cas  de  vent  impetueux,  grande  tourmente,  que  sans 
fraude  et  deception  il  fait  besoin  couper  cordages,  masts, 
abandonner  les  voiles  au  gr^  du  vent,  faire  jet  des  marchandiseSi 
ou  des  utenciles  du  navire ;  ou  si  estans  en  rade  facheuse  entre 
les  mains  des  pillars.  Ton  fut  contraint  de  faire  ce  que  dessus,  la 
perte  sera  estim^  sur  les  marchandises  restantes,  et  sur  le  corps 
de  la  nef  et  apparaus,  ou  sur  le  fret  k  Toption  du  maitre." 

Articles  64  and  65  of  the  Laws  of  the  Hanse  Towns  stated  that 
''  If  a  ship  at  sea  be  in  danger^  so  as  the  goods  must  be  thrown 
overboard,  these  that  are  cast  out  shall  be  answered  by  the  ship 
and  goods  preserved  as  an  average,"  and  that  *'  if  a  master  be 
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obliged  to  cut  his  mast  or  sails  by  stormy  weather,  the  merchant 
is  to  bear  part  of  the  loss."  (') 

Modem  practice  has  been  evolved  out  of  these  different  mani- 
festations of  the  old  Rule  of  the  Sea,  and  chiefly  through  the 
medium  of  the  French  Ordonnance  de  la  Marine  of  1681. 

The  Ordonnance  (I.  III.  tit  VII.  art  2)  defines  general  average 
as  follows:  Les  d^penses  extraordinaires  faites,  et  le  dommage 
souffert  pour  le  bien  et  salut  commun  des  marchandises  et  du 
vaisseau. 

This  Article  passed  into  the  French  Code  of  Commerce  in  the 
following  form : 

"  Les  dommages  soufierts  volontairement  et  les  ddpenses  faites 
d'apr^s  deliberations  motives,  pour  le  bien  et  salut  commun  du 
navire  et  des  marchandises,  depuis  leur  chargement  et  depart  jus- 
qu'  k  leur  retour  et  d^chargement"  (Art  400)  and  thence  into  the 
Codes  of  the  many  European  States  which  copied  those  of  France. 

Rise  of  Modern  Questions. 

The  rules  of  General  Average  at  the  present  day  are  not  how- 
ever confined,  as  in  the  middle  ages,  to  the  general  principle.  The 
principle  was  extended,  as  we  have  seen,  in  the  definition  given  in 
the  Ordonnance  of  1681,  from  the  simple  case  of  jettison  to  that  * 
of  all ''  extraordinary  expenses  and  damage  suffered."  These  ex- 
penses, with  the  rise  of  steam  navigation  and  large  general  ships, 
have  assumed  a  variety  not  dreamt  of  in  the  laws  of  Oleron  and 
Wisbuy,  and  amid  such  variety  there  are  necessarily  doubtful  cases 
m  which  it  is  not  absolutely  certain  whether  general  contribution 
is  warranted,  or  the  expense  should  be  borne  by  the  party  who  has 
suffered  it  Rules,  moreover,  have  sprung  up,  under  pressure  of 
expediency,  which  do  not  appear  to  quite  fall  under  principles 
governing  general  average,  and  to  accommodate  this  overstretching 
of  the  principles  to  the  general  rules,  the  old  principles  themselves 
have  been  put  mto  jeopardy.     The  result  is  that  at  the  present 

(0  Translation  in  Alexander  Justice's  Dominion  and  Laws  of  the 
Sea,  1705,  p.  255. 
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day  there  is  hardly  any  branch  of  maritime  law  which  is  the  sub- 
ject of  more  uncertainty  than  this  one  of  General  Average. 

To  place  the  Rules  on  this  subject  on  a  uniform  footing  was 
the  object  of  the  international  meetings  at  York  in  1864,  and  at 
Antwerp  in  1877,  where  a  certain  number  of  competent  gentle- 
men drew  up  the  twelve  Rules  known  as  the  York-Antwerp 
Rules. 

These  Rules  were  confined  to  the  classification  of  particular 
circumstances.  No  declaration  of  principle  appeared  among 
them,  and  circumstances  and  their  combinations  being  infinite, 
of  course  they  are  and  will  always,  as  such,  remain  incomplete. 

Since  1877  no  meeting  on  the  subject,  in  which  any  noteworthy 
representation  of  British  opinion  has  been  effected,  has  been  held, 
but  two  important  Continental  Congresses  have  dealt  with  it  with 
all  the  weight  of  a  strong  international  representation  of  Conti- 
nental opinion,  and  the  principles  on  which  an  international 
understanding  may  be  effected  in  them  received  the  most  authori- 
tative Continental  expression  thus  far  obtained 

Resolutions  of  the  Royal  Belgian  Congress. 

These  were  the  Commercial  Law  Congresses  held  under  the 
patronage  of  King  Leopold  in  1885  at  Antwerp,  and  in  1888  at 
Brussels. 

That  of  1885  confined  itself  to  the  enunciation  of  principles 
declaring  that  "  uniformity  of  maritime  law  could  only  be  estab- 
lished and  maintained,  if  these  laws  confined  themselves  to  defin- 
ing general  average,  leaving  it  to  the  parties  to  enumerate  the 
principal  cases"  (Art.  31). 

This  was  thought  by  a  large  number  of  members  to  be  a  mis- 
take, and  at  Brussels  an  enumeration  of  cases  was  adopted. 

The  project  thus  drawn  up  at  Brussels  was  as  follows  : — 

Art.  I*'. — Les  avaries  communes  sont  les  d^penses  extraordi- 
naires  et  les  sacrifices  faits  volontairement  par  le  capitaine  ou 
d'apr^s  ses  ordres,  pour  le  bien  et  salut  commun  du  navire  et  du 
chargement 


(     "9     ) 

Art  2. — Sont  notammentconsid^r^escomme  avaries  communes: 

{a)  Les  dommages  resultant  du  sacrifice  de  marchandises,  mits, 
^machinesy  agrbs  ou  apparaux  et  en  giniral  de  taut  objet  fats  ant 
partie  du  navire  ou  de  la  cargaison  ;  ces  dommages  comprennent, 
non  seulement  la  valeur  des  choses  sacrifices,  mais  encore  toutes 
les  deteriorations  ^prouvdes  par  le  navire  ou  le  chargement  et  qui 
sont  la  consequence  directe  et  immediate  du  sacrifice  de  ces 
choses. 

Sont  compris  dans  ces  dommages  ceux  occasionn^s  aux  choses 
employees  ^  un  usage  auquel  elles  n'etaient  pas  destines  ;  il  en  est 
autrement  des  consequences  pr6judiciables  resultant  d'un  usage 
excessif,  mais  conforme  ^  la  destination  des  choses,  tel  qu'un 
forcement  de  voiles  ou  un  forcement  de  vapeur  ; 

{b)  Les  dommages  causes  par  rechouement  volontaire,  effectue 
en  vue  d'eviter  la  perte  totale  ou  la  prise  du  navire  et  du  charge- 
ment, y  compris  ceux  qui  resultent  de  la  remise  It  flot  du  navire 
echoue  et  les  frais  de  celle-ci ; 

(c)  Les  dommages  causes  au  navire  et  aux  marchandises  non 
atteintes  par  le  feu,  ^  Teffet  d'eteindre  un  incendie  survenu  ^ 
bord; 

(d)  Les  dommages  causes  au  navire  ou  k  la  cargaison  pour 
empecher  le  navire  de  sombrer  ; 

(e)  Les  sacrifices  faits  dans  le  but  d^eviter  un  abordage ; 

(f)  Les  frais  d*aiiegement  et  de  transbordement  extraordinaires^  et 
en  cas  dichouement  et  de  rel&che  forcee^  les  frais  de  dechargement^ 
emnmgasinageet  rechargement  de  la  cargaison^  et  les  dommages  qui 
sont  la  consequence  directe  et  immidiate  de  fun  de  ces  faits  ; 

(g)  Les  autres  frais  de  reliche  forcee  relatifs  au  navire,  y 
compris  les  loyers  et  la  nourriture  de  requipage  pendant  la 
rel^che.  Les  frais  de  reliche  n'entrent  en  ligne  de  compte 
qu'aussi  longtemps  que  dure  la  cause  qui  a  amene  la  reliche. 

(h)  Les  frais  de  sejour  extraordinaires  dans  un  port  d'escale 
que  Tapproche  de  Tennemi  ou  des  privates  empeche  de  quitter ; 
(i)  Les  dommages  et  les  frais  occasionnes  par  la  defense  du 

(*)  The  parts  in  italics  indicate  the  changes  made  at  Brussels  upon 
the  earlier  project. 
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navire  et  de  la  cargaison  contre  rennemi  ou  les  pirates;  sont 
compris  dans  ces  frais  et  dommages,  les  frais  de  maladie,  frais 
fundraires  et  indemnit^s  k  payer  au  cas  oh  des  personnes  de 
r&iuipage  ont  6t6  bless^  ou  tu6es  en  defendant  le  navire ; 

(/J  L'indemnitd  d'assistance ; 

(k)  Les  frais  r^ultant  des  levies  d'argent  faites  en  cours  de 
voyage  pour  payer  les  avaries  communes,  ainsi  que  les  frais  de 
liquidation  des  avaries  communes,  Sont  compris  dans  ces  frais ; 
les  pertes  sur  marchandises  vendues  en  cours  de  voyage,  le  profit 
maritime  de  Temprunt  k  la  grosse,  la  prime  d'assuiance  des 
sommes  employees,  ainsi  que  les  frais  de  I'expertise  n^cessaire 
pour  dresser  le  compte  des  avaries  communes. 

Art.  3. — Les  marchandises  chargdes  sur  le  pont,  exceptk  dans 
le  cas  oi^  la  loipermet  ce  mode  de  chargement^  les  marchandises  sans 
connaissement  et  qui  ne  sont porttes  nidans  le  manifeste^  ni  dans  le 
registre  de  chargement^  les  agrbs  ou  apparaux  non  inventori^  ne 
sont  pas  admis  en  avaries  communes. 

Art.  4. — II  y  a  lieu  de  r^partir  Tavarie  commune  par  contri- 
bution d^s  que  le  navire  ou  la  cargaison  est  sauvd,  en  tout  ou  en 
partie. 

//  importe  peu  que  le  salut^  au  Ueu  de  procider  diredement  du 
sacrifice^  se  produise  par  suite  de  circotistances  indkpendantes. 

Art.  5. — La  masse  qui  doit  contribuer  se  compose : 

(et)  De  la  valeur  nette  int^grale  qu'auraient  eue,  au  moment  et 
au  lieu  de  d^chargement,  les  choses  sacrifi^,  y  compris  le  fret 
payi  d'avance  ; 

{b)  De  la  valeur  nette  int^grale  qu'ont,  aux  mfimes  lieu  et 
moment,  les  choses  sauvdes,  m^me  celles  spicificik  hVart,  3  ci-dessus^ 
y  compris  le  fret  pay^  d'avance,  ainsi  que  du  montant  du  dommage 
qui  leur  a  ^t^  caus^  pour  le  salut  commun ; 

(c)  Du  fret  et  du  prix  du  passage,  s'ils  sont  encore  dus ;  les 
frais  qui  eussent  ktt  ipargnks  si  le  navire  et  la  cargaison  s'etaient 
perdus  totalement  au  moment  oil  Tavarie  commune  s'est  produite 
seront  d^duits  du  fret  et  du  prix  du  passage. 

Les  effets  des  gens  de  mer,  les  bagages  des  passagers,  les 
munitions  de  guerre  et  les  provisions  de  bouche  dans  la  mesure 
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n^cessaire  au  voyage,  bien  que  rembours^  par  contribution,  ne 
font  pas  partie  de  la  masse  qui  doit  contribuer. 
Art.  6. — La  masse  k  indemniser  par  contribution  se  compose  : — 

(a)  De  la  valmr  nette  intigrale  qu^auraient  eue,  au  moment  et 
au  lieu  du  dkchargement^  leschoses  ^sacrifites^  sans  deduction  du  fret. 
Lorsqiiil  ^agit  du  navire^  la  valeur  est  fixke  par  le  coi^t  des 
reparations i  sous  dkduction^  ^il  y  i  lieu,  de  la  difference  du  vieux^ 
etdu  neufet  duprix  de  vente  des  vieilles  pOces  remplacies, 

(b)  De  la  difirence  entre  la  valeur  nette  integral  qu^ont,  aux 
mhnes  lieu  et  moment,  les  chases  endommagkes  et  celle  qu'elles 
auraient  eui  si  elles  n^avaient  pas  iti  endommagkes, 

(c)  Des  dSpenses  extraardinaires  faites  conformkment  h  Part.  i**. 
Art  J7. — Les  rfegles  de  Tavarie  commune  doivent  s'appliquer, 

m^e  lorsque  le  danger,  cause  directe  du  sacrifice  ou  de  la 
d^pense  a  ix.€  amend,  soit  par  la  faute  du  capitaine,  de  T^uipage 
ou  d'une  personne  intdress^  au  chaigement,  soit  par  le  vice 
propre  du  navire  ou  de  la  marchandise. 

Le  recours  que  donne  la  faute  ou  le  vice  propre  est  inddpendant 
du  rfcglement  de  Tavarie  commune. 

Art  8. — ^Toutes  les  avaries  communes  successives  se  relent 
simultandment  ^  la  fin  du  voyage,  comme  si  elles  ne  formaient 
qu'une  seule  et  mtoie  avarie. 

II  n'en  est  autrement  que  lorsqu'une  marchandise  est  embarqu^ 
ou  ddbarqufe  en  un  port  d'^helle  et  pour  cette  marchandise 
seulement 

Art  9. — Le  r^glement  d'avarie  s'op^ie  au  port  de  reste. 

Thus  :— 

I. — General  Average  is  the  extraordinary  expenses  and  the 
sacrifices  made  intentionally  by  the  master,  or  by  his  orders,  for 
the  common  weal  and  salvation  of  the  ship  and  cargo.     (Art.  i.) 

2. — "There  is  General  Average  which  must  be  adjusted  by 
contribution  whenever  the  ship  and  cargo  have  been  saved  in 
whole  or  in  part.  Nor  is  it  of  import  whether  the  safety,  instead 
of  proceeding  directly  from  the  sacrifice,  is  the  result  of  indepen- 
dent circumstances."    (Art.  4.) 

3. — ^The  rules  relating  to  General  Average  apply  even  when  the 

I — 2 
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danger  which  has  been  the  direct  cause  of  the  sacrifice  or  expense 
has  been  due  either  to  the  fault  of  the  captain,  of  the  crew,  or  of 
a  person  interested  in  the  cargo,  or  to  a  defect  in  the  ship  or  the 
cargo. 

"  The  recourse  arising  out  of  such  a  fault  or  defect  is  indepen- 
dent of  the  adjustment  of  General  Average."    (Art  7.) 

These  three  rules  define  the  nature  of  General  Average  as 
determined  as  Brussels. 

Foreign  Laws  on  General  Average. 

To  understand  the  bearing  of  these  resolutions,  it  is  necessary 
to  examine  the  provisions  of  the  prevailing  laws  of  the  countries 
of  those  who  adopted  them.  Omitting  matters  of  detail,  the 
principles  laid  down  by  these  (')  are  as  follows  : — 

French  Code. 

The  French  Code  of  Commerce  provides : — 

"  Art.  400. — Et,  en  g^n^ral,  les  dommages  soufferts  volontaire- 
ment  et  les  d^penses  faites  d'aprfes  deliberations  motiv6es  pour  le 
bien  et  le  salut  cotnmun  du  navire  et  des  marchandises,  depuis  leur 
chargement  et  depart  jusqu'k  leur  retour  et  d^chargement. 

"  Art.  403. — Sont  avaries  particuli^res : 

I.  Le  dommage  arrive  aux  marchandises  par  leur  vice  propre^ 
par  tempete,  prise,  naufrage  ou  echouement 

"Art.  405. — Les  dommages  arrives  aux  marchandises,  faute 
par  le  capitaine  d'avoir  bien  ferm^  les  ^coutilles,  amarre  le  navire, 
foumi  de  bons  guindages  et  par  tous  autres  accidents  provenant 
de  la  negligence  du  capitaine  ou  de  Pkquipage  sont  ^galement  des 
avaries  particuliferes  support^es  par  le  proprietaire  des  marchandises, 
mais  pour  lesquelles  il  a  son  recours  contre  le  capitaine,  le  navire 
et  le  fret. 

(^)  I  have  taken  the  French  translation  of  the  articles  of  the  differ  - 
ent  Codes  quoted  from  an  excellent  table  prepared  by  M.  Ouwerx, 
for  the  use  of  the  Brussels  Congress,  who  in  turn  acknowledges  his 
indebtedness  to  the  work  of  Mr.  Ulrich,  the  well-known  German 
authority  on  this  subject. 
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"Art.  423. — Silejet  ne  sauve h navire^  il  n*y  a  lieu  k  aucune 
contribution. 

"Art.  425. — Les marchandises  sauv^es  nesont point  tenues  au 
paiement  ni  ou  d^dommagement  de  celles  qui  ont  ^t^  jet^es  ou 
endommag^es." 

M.  de  Courcy  sums  up  these  articles  in  three  conditions, 
essential  by  French  law,  to  give  rise  to  General  Average.  They 
are: 

I. — Acte  de  volont^  qui  determine  un  sacrifice  on  une 
d^pense ; 

2. — Intdr6t  commun  du  navire  et  de  la  cargaison ; 

3. — R&ultat  utile  obtenu.  (*) 

M.  Cauvet  (')  and  M.  Frignet  (')  find  four — ^viz. : 

i.-:-Volont^  qui  determine  un  fait,  cause  du  dommage  ou  de 
la  d^pense. 

2. — Danger  de  perte  imminent ; 

3. — Danger  commun  au  navire  et  i  la  caigaison ; 

4. — R&ultat  utile  obtenu,  r&ultat  qui  doit  ^tre  le  salut  du 
navire  et  de  la  cargaison. 

M.  Desjardins  (*)  understands  the  articles  thus : 

I. — II  y  a  lieu  de  pourvoir  i  la  sdcurit^  commune  du  navire  et 
de  la  cargaison ; 

2. — Le  r&ultat  doit  profiter  k  Tint^r^t  commun. 

M.  Weil  (')  and  M.  Droz  (*)  take  the  same  view  as  M.  de 
Courcy. 

It  is  seen  that  there  is  a  difference  of  construction,  especially  as 
regards  the  necessity  of  the  peril  being  imminent. 
Belgian  Code. 

The  Belgian  Code  of  Commerce  lays  down  the  distinction  in 
the  following  terms  : — 

"Art.  102. — Sont  ovaries  communes :  les  d^penses  extraordi- 

O  Questions— I.,  p.  225  ;  II.,  p.  256  ;  III.,  p.  184. 

O  Traits  des  Assurances,  No.  34a 

n  Trait^  des  Avaries,  No.  320. 

(*)  Droit  Commercial  Maritime,  No.  976. 

(')  Des  Assurances  Maritimes  et  des  Avaries,  No.  282. 

(*)  Des  Assurances. 
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naires  faites  et  les  dommages  soufTerts  volontairement  pour  U  bien 
it  salui  commun  du  navire  et  des  marchandises.  Toutes  autres 
avaries  sonK  particuiHres, 

"  Art.  1 03. — Sont  toutefois  considertes  comme  avaries  communes 
les  d^penses  de  toute  reliche  effeduie  d  la  suite  de  fortune  de  mer  ^ 
metirait  la  navire  et  la  cargaison^  si  la  navigation  itait  coniinuie^ 
en  Hat  depkril  commun. 

Si  la  relAche  est  motiv^e  par  des  avaries  qui  soient  reconnues 
provenir  du  vice  propre  du  navire^  ou  d*une  cause  imputable  au 
capitaine  ou  d  requipage^  les  d^penses  sont  avaries  particuliferes  au 
navire.  Si  la  reliche  est  motiv^  par  la  fermentation  spontan^ 
ou  par  d'autres  vices  propres  de  la  marchandise^  toutes  les  dipenses 
sont  avaries  particulih^es  d  la  marcAandise.** 

M.  Jacobs,  who  presided  over  the  Maritime  section  of  the  Royal 
Belgian  Congress  above  referred  to,  explains  in  an  able  pamphlet 
written  in  anticipation  of  that  of  1885,  that  by  Belgian  law 
"  rint^r^t  commun  doit  naitre  d'un  danger,  sans  qu'il  faille  ce- 
pendant  que  ce  danger  rev^te  le  caractfere  d'un  p^ril  immi- 
nent" (') 

"  Le  navire,"  he  continues,  "  bien  que  fatigu^  par  la  mer,  pour- 
rait  atteindre  son  ,port  de  destination,  mais  pendant  cette  longue 
navigation,  les  avaries  ^prouv^s  par  le  bdtiment  et  sa  cargaison 
s'aggraveraient  notablement ;  le  capitaine  juge  utile,  dans  Tint^r^t 
commun,  d'entrer  dans  un  port  de  reliche  pour  r^parer  le  navire 
et  separer  la  marchandise  avari^  de  la  marchandise  saine ;  cette 
reliche  est  une  avarie  commune,  bien  que  le  salut  du  navire  et  de 
la  cargaison,  dans  le  sens  ^troit  de  ce  mot,  n'en  d^pende  pas." 

This  is  a  very  good  statement  of  the  "  greater  peril "  theory,  of 
which  we  shall  hear  more  hereafter. 

Dutch   Code. 

This  theory  seems  also  to  be  that  of  the  Dutch  Commercial 
Code,  the  articles  of  which,  00  the  principles  of  general  average, 
are  as  follows : — 

"  All  extraordinary  expenses  incurred  for  thegoodof  the  ship  and 

(*)  Bruxelles,  Appeal,  July  4th,  i860. 
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the  goods  together  or  separate,  all  damage  coming  to  the  ship  or 
goods,  during  the  time  fixed  in  the  third  section  of  the  ninth 
chapter  for  the  beginning  and  ending  of  the  risk,  are  considered 
as  average. 

"  Art.  700. — If  inward  defects  of  the  ship,  her  unfitness  for  the 
performance  of  the  voyage,  or  fault  or  neglect  of  the  master  or 
crew  have  caused  the  damage  or  expenses,  these  latter  are  not 
general  average,  although  willingly  incurred  for  the  good  of  ship 
and  cargo  after  requisite  deliberation. 

"  Art.  707. — Damage  come  to  the  merchandise  in  consequence 
of  the  master  having  neglected  to  close  the  hatches,  to  make  the 
ship  properly  fast  or  to  provide  proper  implements  for  hoisting, 
and  of  all  other  misfortunes  caused  by  design  or  carelessness  of  the 
master  or  crew,  are  particular  average  for  which  the  shipper  has 
his  recourse  on  the  master,  the  ship,  and  the  freight"  (') 

Italian  Code. 

The  Italian  Code  of  Commerce  provides  : — 

"  Art.  643. — Sont  ovaries  cominunesles  d^penses  extraordinaires 
faites  et  les  dommages  caus^  volontairement  pour  /e  bien  et  U 
salut  commun  du  navire  et  des  marchandises.    Tels  sont :    . 

15. — Les  dommages  soufTerts  par  le  navire  ou  par  la  cargaison 
en  cas  d'^houement  volontaire,  pour  sauver  le  navire  de  la  tem- 
p^te,  de  la  prise  ou  d'un  autre  p^ril  imminent. 

Ne  sont  pas  cens^  avaries  communes,  m^me  si  on  les  subit 
volontairement  pour  le  bien  et  le  salut  commun,  les  dommages 
soufferts  par  le  navire  ou  les  frais  faits  pour  lui,  s'ils  proviennent 
de  vice  ou  de  vetusti  du  navire,  ou  bien  d'une  /aute  ou  de  la  nigli- 
gence  du  capiiaine  ou  de  fiquipage, 

"  Art.  646. — Les  dommages  arrives  aux  marchandises  par  des 
accidents  qui  proviennent  de  la  negligence  du  capitaine  ou  de 
r'equipage  sont  avaries  particuli^res  ^  charge  du  propridtaire  de 

(^)  This  text  is  from  the  official  translation  published  by  the  Dutch 
authorities. 
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ces  marchandises,  sauf  recours  centre  le  capitaine  ou  sur  le  navire 
et  sur  le  fret." 

This  Code,  it  is  observed,  mentions  imminent  peril,  but  only  in 
connection  with  the  case  of  voluntary  stranding.  There  is  no 
such  restriction  in  the  Chilian  Code. 

Chilian  Code, 

This  code  deals  with  the  3ubject  as  follows  : — 

"Art.  1809. — ^Sont  avaries communes,  non  seulement  les  dom- 
mages  causes  en  vertu  de  deliberations  motivdes  avant  ou  apr^  le 
commencement  du  voyage  au  navire  et  ilacargaison  conjointement 
ou  s^par^ment,  pour  Us  sauver  cPun  danger  imminent,  mais  aussi 
les  dommages  qui  sont  la  suite  directe  et  inevitable  de  ces  mesures, 
ainsi  que  les  d^penses  impr^vues  faites  pour  le  bien  commun 
pendant  le  temps  et  dans  la  forme  indiqu^s. 

"Art.  1 1 24. — Sont  ovaries  particulihres  X,o\x%  les  dommages 
que  souffre  le  navire  ou  la  cargaison,  depuis  son  chargement 
jusqu^  son  dechargement,  par  suite  d'un  accident  de  mer,  deforce 
majeure,  de  vice  propre  de  la  chose,  du  fait  de  Parmateur,  du 
capitaine,  de  r'equipage,  des  passagers  ou  de  toute  autre  personne, 
ainsi  que  les  d^penses  faites  dans  Tint^r^t  exclusif  du  navire,  ou 
de  la  cargaison  ou  d'une  partie  de  celle-ci." 

Spanish  Code. 

According  to  the  Spanish  Code  of  Commerce  of  1885  : — 
"  Art.  811. — Sont  ovaries  grosses  ou  communes,  en  rbgle  gdn^rale, 
tous  les  dommages  causes  et  les  d6penses  faites  volontairement 
pour  sauver  le  navire,  sa  cargaison  ou  les  deux  choses  d  la  fois 
d*un  danger  reconnu  et  rkel ;  sp^cialement  les  cas  suivants ; 

"  Art.  809. — Seront  avaries  simples  ou  particulilres,  tous  les 
frais  et  dommages  occasionn^s  au  navire  et  ^  sa  cargaison  et  qui 
n'auront  pas  i\,€  faits  dans  Tint^r^t  et  I'utilite  communs  de  tous  les 
interessds  au  navire  et  ^  la  cargaison,  sp^cialement  les  suivants : 


8. — Le  dommage  subi  par  le  navire  ou  par  la  cargaison,  par 
suite  de  collision  ou  abordage  avec  un  autre  navire,  lorsque  ces 
evbnements  sont  fortuits  et  inevitables. 
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Si  I'accident  est  survenu  par  X^fauie  au  la  nkgligence  du  capitaine^ 
celui-ci  sera  responsable  de  tout  le  dommage  caus^. 

9. — Le  dommage  qu'^prouve  la  cargaison  par  lafautt^  nigligence 
au  baraterie  du  patron  ou  de  P equipage^  sans  prejudice  au  recours 
du  propri^taire  contre  le  capitaine,  la  navire  et  le  fret" 

Braziuan  Code. 
The  Brazilian  Code  says  : — 

"Art.  764. — Et  en  g^n^ral  les  dommages  qui,  en  cas  de 
danger  ou  d'accident  impr^vu,  sont  caus^  volontairement,  et 
subis  comme  cons^uence  immediate  de  ces  dvbnements,  ainsi 
que  les  d^penses  faites,  en  ces  circonstances,  depuis  le  charge- 
ment  et  le  depart  jusqu*au  retour  et  au  d^chargement,  d'ap^rs 
decisions  motiv^/wr  le  salui  et  le  bien  commun  du  navire  et  de 
la  cargaison. 

"Art.  765. — Ne  sont  point  consid^r^s  comme  avaries grosses, 
mdme  lorsqu'elles  sont  faites  volontairement,  aprbs  deliberations 
motiv^es  dans  Tint^r^t  du  navire  et  de  la  cargaison,  les  d^penses 
occasionn^  par  le  vice  propre  du  navire  au  par  lafaute  au  la 
negligence  du  capitaine  au  de  Vtquipage, 

"Tous  ces  frais  sont  ^  la  charge  du  capitaine  ou  du  navire." 

Argentine  Code. 

The  articles  of  the  Argentine  Code  on  the  subject  state  : — 

"Art.  1476, — Sont  avaries  grasses^  en  g^n^ral,  tous  les  dommages 
caus^  volontairement  en  cas  de  danger  et  ceux  soulTerts  comme 
cons^uence  immediate  de  ces  mesures,  ainsi  que  les  frais  faits 
en  ces  circonstances  depuis  le  chargement  et  le  depart  jusqu'au 
retour  et  au  ddchargement,  d'aprfes  dflib^ration  motive  pour  le 
salut  cammun  des  personnes  ou  du  navire  et  de  la  cargaison,  con- 
jointement  ou  s^par^ment. 

Sans  prejudice  k  Tapplication  de  cette  r^gle  g^n^rale  k  tous  les 
cas  qui  peuvent  se  pr^enter,  sont  sp^ialement  consid^r^es  comme 
avaries  communes : 

"  Art.  1478. — Les  teis  provenant  du  vice  propre  du  navire,  de 
son  innavigabilite  ou  de  la  faute  au  de  la  negligence  du  captaine 
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ou  de  riquipage  ne  seront  pas  r^put^s  avaries  grosses,  quand 
mfime  ils  sentient  faits  volontairement  apr^s  deliberation  motivde 
dans  rint^r^t  du  navire  et  de  la  cargaison.  Tous  ces  frais  sont  k 
la  charge  exclusive  du  capitaine  ou  du  navire. 

"Art.  1479.  Sont  flz^tf rrVj /arrtVi/Zi^riw,  en  general,  tous  frais 
et  tous  dommages  qui  n'ont  pas  iti  faits  pour  le  bien  commun  et 
qui  sont  soulTerts  par  le  navire  et  la  cargaison  pendant  le  temps 
des  risques.  Sont  notamment  consid^r^s  comme  avaries  particu- 
Hires'. 

6. — ^Tout  dommage  qu'^prouve  la  cargaison  par  suite  de 
nkgligencey  faute  ou  baraterie  du  capitaine  ou  de  Vkquipage  sans 
prejudice  au  recours  du  proprietaire  contre  le  capitaine,  le  navire 
et  le  fret" 

German  Code. 

The  German  Code  of  Commerce  (*)  which  represents  the 
leading  tendencies  of  Northern  Europe,  provides  as  follows  : — 

"Art.  701. — ^All  damage  intentionally  done  to  ship  or  cargo, 
or  both,  by  the  master  or  by  his  orders,  for  the  purpose  of  saving 
both  from  a  common  danger^  together  with  any  further  damage 
occasioned  by  such  measures,  and  likewise  expenses  incurred  for 
the  same  purpose,  are  General  Average. 

"General  Average  is  borne  by  ship,freight,  and  cargo  in  common. 

"Art.  703. — All  losses  and  expenses  not  belonging  to  General 
Average  but  caused  by  an  accident,  are  Particular  Average,  as  far 
as  they  do  not  come  under  Art  622  (') 

(^)  The  translation  in  the  text  is  based  on  that  given  by  our  friend 
Dr.  £.  £.  Wendt,  D.C.L.,  in  his  valuable  **  Papers  on  Maritime 
Laws." 

(s)  "  Art.  622.— Primage,  gratuities,  &c.,  cannot  be  demanded  in 
addition  to  the  freight,  unless  they  have  previously  been  agreed 
upon. 

'*The  ordinary  and  extraordinary  expenses  of  navigation,  as — 
Pilotage,  harbour  dues,  light  dues,  towage,  quarantine  expenses, 
charges  for  cutting  passages  through  the  ice,  &c,  are  to  be  borne 
by  the  shipowner  alone,  unless  an  agreement  to  the  contraiy  was 
effected;  even  if  the  contract  of  affreightment  should  not  specially 
bind  him  to  perform  the  acts  causing  the  expenditure. 


(     '39     ) 

"  Particular  Average  is  borne  by  the  owners  of  the  ship  and 
cargo  respectively,  each  for  himself  alone." 

"Art.  704. — ^The  application  of  the  rule  for  General  Average 
is  not  debarred  by  the  fact  that  the  danger  has  been  occasioned  by  the 
fault  of  a  third  party^  or  even  of  one  of  the  parties  interested  in  the 
adventure, 

"  The  party  interested  who  is  in  fault  can,  however,  not  only  mahe 
no  demand  for  compensation  on  account  of  any  damage  which  is 
thereby  sustained,  but  is  likewise  answerable  to  each  contributor  for 
the  loss  which  he  suffered  through  such  damage  being  apportioned  as 
General  Average. 

"  Should  the  damage  have  arisen  through  the  fault  of  one  of  the 
crew,  the  owner  is  likewise  answerable  for  the  consequences, 
subject  to  the  conditions  of  Arts.  451  and  452"  (')• 

"Art.  ^o$.— Average  contribution  takes  place  only  when  both  the 

"Cases  of  General  Average,  as  well  as  cases  where  expenses  are 
incurred  for  the  preservation,  saving,  or  rescuing  of  the  cargo,  are  not 
included  in  this  Article. " 

C)  *'ART.  45i.-~The  Owner  is  answerable  for  any  damage  occasioned 
to  a  third  party  by  the  fault  by  any  of  the  crew  in  the  performance  of 
their  duties. 

"Art.  452.— The  owner  is,  however,  not  personally  liable  for  the 
daim  of  a  third  party,  but  is  only  answerable  to  the  extent  of  ship  and 
freight  :— 

'*  (a).— When  the  claim  is  made  on  account  of  a  l^al  transaction, 
concluded  by  the  master  as  such,  in  virtue  of  the  authority  he  legally 
possesses,  and  not  in  consequence  of  any  special  power  of  attorney  ; 

"(^).— When  the  claim  is  occasioned  by  the  non-performance,  or  the 
incomplete  or  improper  performance,  of  any  arrangement  made  by  the 
owner,  so  £eu:  as  the  carrying  out  of  such  arrangement  belonged  to 
the  Intimate  duties  of  the  master,  no  matter  whether  the  non-per- 
formance, or  the  incomplete  or  improper  performance,  was  caused 
through  the  fault  of  anybody  belonging  to  the  crew  or  not ; 

"  (r).— When  the  claim  has  arisen  through  the  fault  of  one  of  the 
crew. 

'*  (<^.— This  article  does  not,  however,  apply  to  the  cases  stated  under 
(a)  and  (^),  if  any  neglect  in  the  performance  or  arrangement  is 
attributable  to  the  fault  of  the  owner  himself,  or  if  he  has  specially 
guaranteed  the  fulfilment  of  the  arrangement. 
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ship  and  the  cargo^  either  wholly  or  in  part,  have  been  effectively 
(wirhlich)  saved. 

"  Art.  706. — ^The  obligation  to  contribute  on  the  part  of  an 
object  (ein  Geganstand)  which  has  been  saved  is  only  completely 
annulled  when  that  object,  owing  to  its  having  subsequently 
suffered  Particular  Average,  is  entirely  destroyed. 

"  Art.  707. — The  right  to  compensation  for  damage  belonging 
to  General  Average  is  only  so  far  set  aside  by  a  Particular 
Average  subsequently  affecting  the  damaged  object  (whether  this 
be  again  damaged  or  totally  destroyed)  as  it  is  proved  that  the 
latter  accident  not  only  was  entirely  independent  of  the  former, 
but  would  have  likewise  carried  with  it  the  former  damage,  if  this 
had  not  already  taken  place. 

"  If,  however,  before  the  occurrence  of  the  latter  accident,  steps 
should  already  have  been  taken  to  reinstate  the  damaged  article, 
then  the  claim  for  reimbursement  holds  good  so  far  as  such  steps 
are  concerned." 

Norwegian  Law. 

The  following  article  figures  in  the  Norwegian  law  of  March 
24th,  i860 : — 

"69. — Suivant  les  rfegles  dont  le  detail  est  donn^  par  ce 
chapitre,  on  considfere  comme  avaries  communes  les  pertes  et 
dommages  causes  par  les  sacrifices  faits  dans  le  but  de  sauver 
le  navire  et  la  cargaison  d*  accidents  plus  graves.  Tous  les  dommages 
^rouv^s  par  suite  d'un  pareil  sacrifice  sont  payds  comme  avaries 
communes,  savoir : — " 

Scandinavian  Project. 

The  provisions  of  the  joint  proposed  Maritime  Code  for 
Norway,  Sweden,  and  Denmark,  which  may  be  considered  to 
express  the  views  of  the  Scandinavian  shipping  community, 
however,  are  as  follow : — 

"  1 88. — Sont  r^put^s  avaries  communes  tout  dommage  qui  a 
€x€  caus^  volontairement  au  navire  ou  k  la  cargaison,  dans  le  but 
de  les  sauver  d^un  danger  qui  les  menafait  tous  les  deux^  ainsi  que 
tous  les  autres  sacrifices  qui  aient  ktk  faits  dans  le  mime  but  et  les 
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dommages  et  frais  que  de  ielles  mesures  aient  eniraines  ou  qui  en  ont 
ktk  une  amsiquence  immediate.  Les  avaries  communes  sont  sup- 
port^es  par  le  navire,  le  fret  et  la  cargaison  en  commun. 

"193. — La  ripartitian  des  dommages  comme  avaries  eammuftes 
aura  lieu^  quaique  le  danger  qui  a  rendu  le  sacrifice  indispensable 
puisse  Ore  imputk  a  quelqu^un  ;  male  le  coupable  ne pent  pas  demander 
wie  indemnitk pour  les  dommages  qu'il  souffre  lui  mime  par  suite 
des  avaries.  Si  le  danger  est  imputable  au  capitaine  ou  h. 
quelqu'un  dont,  aux  termes  du  No.  10,  il  doit  r^pondre,  le  proprie- 
taire  du  navire  n'a  pas  droit  k  une  indemnity  pour  les  dommages 
qu'il  souffre. 

"  Si  le  capitaine  ou  quelqu'un  qui  en  vertu  de  sa  position  k  bord, 
a  agi  pour  le  capitaine,  ^est  trompi  en  apprkciant  la  tialure  du 
danger  ou  en  choisissant  les  moyens  pour  touter  le  danger,  la 
repartition  des  domfnages  comme  avaries  communes  n* est  pas  exdue  ; 
mais  le  propri^taire  ne  peut  pas  exiger  une  indemnity  pour  les 
dommages  qu'il  a  souffert,  ^  moins  qu'  ^  raison  des  cor- 
Constances,  la  faute  commise  puisse  6tre  consid^r^e  comme 
excusable. 

**  Celui  qui  perd  ainsi  le  droit  i  une  indemnity  ou  quia  du 
contribuer  aux  avaries  communes,  par  suite  de  la  faute  d'un  autre, 
peut  exiger  une  indemnity  de  la  part  de  celui  k  qui  la  responsa- 
bilitd  incombe. 

"  193. — n  y  d  lieu  d  repartition  de  dommages  comme  avaries 
communes  quoique  le  but  qu^on  s^est  proposk  enfaisant  le  sacrifice  ne 
soil  pas  attcint  par  celui-ci, 

"194. — H  y  a  lieu  a  repartition  de  dommages  comme  avaries 
communes  quoique  le  navire  ou  la  cargaison  ait  ete  completement 
sacrifik^  ou  qu^  aprh  le  sinistre  seulement  le  navire  ou  seulement  la 
cargaison,  at  totality  ou  enpartie,  ait  kte  satwL'^  (') 

It  has  been  observed  that,  though  in  general  deriving  inspira- 
tion from  the  German  Code,  this  project  discards  the  provision  of 
Art.  705  of  that  code. 

C)  Translation  of  MM.Christophersen.Van  Zuyler,  and  Dumercy, 
Brussels,  1888. 
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Rules  of  the  Copenhagen  Marine  Association. 

The  Rules  of  the  Marine  Association  Co.,  Copenhagen, 
sanctioned  by  Royal  decision  April  2,  1850,  also  are  interesting 
as  confirmation  of  the  Northern  tendency.     They  provide  : 

''217.  Sontconsid^r^  comme  ovaries  grosses  au  communes^  tous 
dommages  et  autres  sacrifices  faits  volontairement  pour  kckapper 
d  un  danger  qtd  menace  i  la  fois  It  navire  et  la  cargaison^  ainsi  que 
les  dommages,  pertes  et  frais  qui  y  sont  relatifs  ou  qui  sont  une 
consequence  immediate  des  mesures  prises  pour  ^happer  au 
danger. 

"Ce  principe  s'applique  conform^ment  aux  regies  sp6ciales 
ci-aprfes." 

"  224.  Si,  d'aprfes  les  circonstances,  il  peut  ^tre  admis  que  te 
capitaine  croyait^  mats  h  forty  h  textstence  tun  danger  qui  rendait 
n^cessaire  le  sacrifice  pour  le  navire  et  pour  la  cargaison,  et  si 
cette  erreur  constiiue  une  faute  de  son  chef,  ou,  si,  alors  qu'un 
danger  existe  r^lement,  il  u,  par  sa  faute^  augment^  le  dommagey 
Parmateur  est  dkchu  du  diroit  d^exiger  contribution  pour  les 
dommages  qui  en  r^sultent,^* 

English  Law. 

As  regards  England  : — 

"General  Average,"  says  Amould  on  Marine  Insurance  (sth 
Edn.,  by  Maclachlan,  p.  812),  "is  an  indefinite  phrase  used  in 
practical  life  to  denote  three  things  which  are  very  distinguishable 
each  from  the  other,  viz. : — the  act  of  making  the  sacrifice,  the 
loss  sustained  as  the  direct  consequence  of  that  act,  and  the  con- 
tribution levied  on  the  adventure  to  recoup  the  loser." 

"  When  the  danger,"  he  continues  further  on,  "  is  of  a  total  loss 
of  the  common  adventure,  so  imminent  and  conclusive  as  in  the 
view  of  a  judicious  and  skilled  mariner  to  admit  of  but  one  alter- 
native, and  that  the  alternative  of  a  sacrifice,  say  of  part  of  the 
whole,  the  making  of  such  sacrifice  is  justified  ;  in  fact,  becomes 
a  duty  of  the  master  as  agent  for  all,  and  is  a  General  Average 
Act  in  law.  If  this  be  a  correct  description  of  what  constitutes  in 
law  a  General  Average  Act,  then  it  appears  to  consist  of  an  in- 
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ientional  Act  on  the  part  of  man,  out  of  the  course  of  the  master's 
ordinary  duty  as  agent  of  the  shipowner,  done  on  account  of  the 
common  adventure,  to  avert  a  total  loss  of  the  whole^  under  circum" 
stances  in  which  it  is  the  only  alternative,^    (Page  814.) 

"The  loss  must  be  incurred  for  the  general  safety  of  the  ship 
and  cargo,"  say  Messrs.  Maude  and  Pollock  (*).  "  Where  the 
whole  adventure  was  never  in  jeopardy^  since  the  goods  lost  con- 
sisted of  com,  which  the  captain  was  forced  by  a  mob  to  sell  at  a 
low  rate,  although  no  injury  was  intended  or  done  to  any  other 
part  of  the  cargo,  it  was  held  that  this  was  not  a  case  for  general 
average. 

"  The  sacrifice  must  also  be  successful  to  the  extent  of  purchcuing 
safety  for  some  portion  of  the  property  embarked  in  the  adventure  \ 
at  leasty  unleti  this  is  the  result^  there  is  no  right  to  contribution^ 
nar^  indeed^  any  fund  out  of  which  it  can  corned 

The  equity  of  this  limitation  was  strongly  controverted  by  Mr. 
Beneck^,  who  said  "  no  one  has  a  right  to  attempt  the  preserva- 
tion of  the  whole  at  the  risk  of  an  individual."  {Principles  of 
Indemnity^  179.)  Messrs.  Maude  and  Pollock  remark  as  to  this, 
that  "  doubtless  this  rule  may  lead  occasionally  to  hardship,  but 
it  seems  to  flow  from  the  very  principle  upon  which  the  claim  for 
general  average  depends." 

''The  occasion  of  the  act,  and  the  intention  with  which  it  is 
done  being  such  as  we  have  mentioned,  //  is  not  necessary  that 
success -should  appear,  or  be  proved  to  have  followed  it  as  effect  on 
cause,  in  order  to  its  being  allowed  as  a  general  average  act," 
says  Amould,  again.  "  There  was  a  different  opinion  prevalent 
at  one  time  on  this  point,"  adds  the  learned  editor,  Mr.  Mac- 
lachlan,  of  the  sth  Edition.  "The  practice,  however,  is  now 
entirely  the  other  way,  and  seems  in  this  respect  to  be  justified  by 
what  is  probably  the  better  opinion.  For  who  can  determine  that 
safety,  when  it  does  follow,  was  procured  by  the  means  which  were 
usedl  Or  who  could  tell  what  instantaneous  change  in  the 
conditions  of  the  problem  at  the  moment  of  jettison,  may  have 
baffled  the  soundest  judgment  formed  the  moment  before  ?    And 

P)  Law  of  Merchant  Shipping,  3rd  Edn.,  p.  319. 
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if  the  master  be  justified,  that  is,  be  not  liable  to  an  action  for 
wrong  in  throwing  the.  goods  of  A  overboard,  is  A,  notwith- 
standing he  was  required  for  the  general  good  to  submit  to  a 
jettison,  to  go  unrecouped  till  he  has  proved  to  the  satisfaction  of 
others  that  the  safety  of  the  adventure  was  not  independent  of  his 
loss  ?  In  a  word,  there  is  an  impracticability  in  the  way  of  making 
success  a  condition,  that  seems  a  sufficient  reason  in  law  why  it 
should  not  be  created."  (') 

"The  fundamental  principle  of  general  average,"  says  Mr. 
Boyd,  (')  "  is  to  be  found  in  the  rule  of  law,  that  the  captain  of  a 
shipy  though  under  ordinary  circumstances  merely  the  servant  and 
agetit  of  the  shipowners^  is,  upon  occasions  of  unprovided  necessity 
resulting  from  the  dangers  of  navigation,  endowed  with  the  character 
of  agent  for  the  cargo  as  well  as  the  ship ;  so  that  what  he  does  in 
that  capacity  for  the  common  safety  of  all  must  be  regarded  as 
done  by  the  joint  authority  of  all,  and  consequently  at  their 
common  expense."  (') 

„  The  sacrifice^^  he  adds,  ^^must  not  only  be  voluntary  and  in- 
tended, but  not  in  any  degree  occasioned  by  the  fault  of  the 
ownersJ'  (*) 

A  further  condition   is  laid  down  by   Messrs.   Maude    and' 
Pollock  in  the  following  {op.  dtp.  324) : — 

"  The  loss  must  be  properly  incurred ;  that  is  to  say,  it  must  be 
incurred  for  sufficient  cause  and  under  circumstances  vvhicH  show 
that  the  course  pursued  was  prudent  and  reasonable,  and  not  a 
mere  act  of  groundless  timidity.  It  should  be  effected  with  as 
much  choice  and  deliberation  as  is  possible ;  but  by  the  law  of 
England  the  master  is  not  bound  to  consult  with  his  officers  or 
crew  previously  to  the  sacrifice,  although  this,  course,  where 
practicable,  is  often  prudent.     In  all  cases,  however,  a  format 


Q)  Amould,  5th  edition,  p.  21. 

C*)  Merchant  Shipping  Laws,  1876,  p.  421. 

(=•)  See  Lowndes  on  General  Average,  2nd  edition,  14,  15. 

(*)  See  Parsons  on  Shipping,  edition  of  1869,  L,  352. 
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Protest  or  statement  of  the  Jettison  or  datnage  ought  to  be  made  on 
the  earliest  occasion^  in  order  to  rebut  any  suspicion  of  fraud,  (') 

A  definition  of  General  Average,  given  in  Prentice's  Abbott's 
Merchant  Shipping,  12th  Edition,  is — "Expenses  voluntarily  and 
successfully  incurred,  or  the  necessary  consequences  of  resolutions 
voluntarily  and  successfully  taken,  by  a  person  in  charge  of  a  sea 
adventure,  for  the  safety  of  life,  ship,  and  cargo,  under  the  pressure 
of  a  danger  of  total  loss  or  destruction  imminent  and  common  to 
them,  give,  the  ship  being  saved,  a  claim  to  General  Average  con- 
tribution." "  It  is  impossible,"  says  the  author  of  it,  "  con- 
sistently with  the  opinion  of  Lord  Tenterden,  and  with  the 
doctrine  of  all  the  writers  on  Maritime  Law  whose  opinions  have 
not  been  warped  by  the  exceptional  legislation  or  practice  of  the 
countries  in  which  they  have  been  written,  to  recognise  a  rule 
respecting  ship's  expenses  more  comprehensive  than  the  above 
one." — (p.  516.)  This  is,  therefore,  not  meant,  I  suppose,  to  be 
a  definition  of  English  Law. 

One  of  the  most  recent  definitions  of  English  Law  is  that  of 
the  1890  edition  of  "Smith's  Mercantile  Law"  (by  Macdonell). 
"  Whenever,"  says  the  author  of  this  careful  work,  "  damage  or 
loss  is  incurred  by  any  particular  part  of  the  ship  or  cargo,  for  the 
preservation  of  the  rest  ('),  it  is  called  General  Average,  that  is, 
the  several  persons  interested  in  the  ship,  freight,  and  cargo,  shall 
contribute  their  respective  proportions  to  indemnify  the  owner  of 
the  particular  part  against  the  damage  which  has  been  incurred 
for  the  good  of  all."  (3) 

But  the  damage  must  be  J  or  the  general  good^  or  to  avert  a  common 

(^)  Birkley  v,  Presgrave,  i  East.  22a 

(>(  The  definition  of  the  text  is  a  curtailed  statement  of  the^definition 
of  General  Average  given  by  Lawrence,  J.,  in  Birkley  v.  Presgrave,  i 
East,  22a,  which  was  as  follows  : — "  All  loss  which  arises  in  conse- 
quence of  extraordinary  sacrifices  made,  or  expenses  incurred,  for  the 
preservation  of  the  ship  and  cargo,  come  within  General  Average." 

(»)  Da  Costa  v.  Newham,  2  T.R.  407 ;  Williams  v.  London  Assurance 
Co.,  I  M.  &  S.  318 ;  Price  v.  Noble,  4  Taunt.  123  ;  Oppenheim  v.  Fry, 
B.  &  S.  873 ;  5  B.  &  S.  348- 
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danger  (') ;  and  consequently,  in  order  that  there  may  be  a  general 
average,  the  whole  adventure^  that  is  ship  and  cargOy  must  ham  been 
in  jeopardy.  The  perils  too,  must  have  been  imminent.  The  general 
average  loss  need  not,  however,  consist  in  the  actual  loss  or  injury 
of  the  subject  in  respect  of  which  average  is  claimed  ;  it  may  be 
any  expense  incurred  with  relation  to  it  for  the  common  good. 

The  doctrine  laid  down  in  Svensden  v,  Wallace,  that  the  General 
Average  act,  as  such,  ceases  with  common  safety^  irrespective  of 
beneficial  consequences  of  the  act,  is  contrary  to  all  modem 
theory  and  practice,  and  it  is  difficult  to  find  any  justification  for  it 
on  grounds  either  of  equity  or  expediency.  The  points  involved 
were  set  out  in  a  valuable  paper  read  by  Dr.  E.  E.  Wendt,  at  the 
Hamburg  meeting  of  this  Association,  and  reproduced  in  his 
"  Papers  on  Maritime  I^w." 

Essential  Points  of  Difference. 

The  perusal  of  the  above  provisions  will  show  that  a  homo- 
geneous definition  of  General  Average  involves  the  following 
chief  points : — 

I. — The  intentional  nature  of  the  General  Average  act. 

2. — An  act  not  belonging  to  the  master's  ordinary  duties. 

3. — An  imminent  peril. 

4. — The  jeopardy  of  the  whole  adventure. 

5. — A  successful  result. 

6. — The  absence  of  any  latent  defect  in  the  ship  or  cargo. 

7. — The  absence  of  any  fault  or  imprudence  on  the  part  of  the 
person  who  has  suffered  the  loss. 

8. — A  deliberation  with  the  crew. 

These  conditions,  I  believe,  cover  all  the  main  provisions  of 
different  existing  laws  on  the  nature  of  General  Average,  and  the 
only  one  upon  which  harmony  exists  is  the  first. 
'\  As  regards  condition  No.  2,  this  generally  figures  in  English 
definitions,  but  it  is  difficult  to  recommend  it  or  even  to  explain 
what  it  means,  more  than  that  General  Average  itself  is  an  excep- 

(})  Job  v.  Langton,  6  E.  &  B.  779  ;  Svensden  v.  Wallace,  13,  Q.  B.  D. 
p.  84. 
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tion  to  ordinary  rules.  It  is  not  found  among  the  definitions  and 
rules  of  any  other  laws  on  the  subject,  and  looks  as  if  it  had  been 
invented  by  the  text-books  to  account  for  the  exclusion  of  damage 
from  carrying  press  of  sail. 

As  it  does  not  enter  into  the  character,  historical  or  equitable, 
of  General  Average,  it  will  probably  not  be  thought  needful  to 
insist  upon  it  as  an  essential  principle. 

That  there  must  be  an  imminent  peril  is  not  self-evident. 

The  Norwegian  Code  {see  abai'e)  speaks  of  loss  and  damage 
caused  by  sacrifices  made  for  the  purpose  of  saving  the  ship  and 
cargo  from  still  graver  accidents,  but  the  proposed  Bill  modifies 
this  to  saving  from  a  danger  threatening  ship  and  cargo,  thus 
following  the  German  Code. 

The  French  Code,  we  have  seen,  uses  the  term,  "  Bien  et 
salut,"  which  M.  de  Courcy  interprets  as  meaning  "  Common 
benefit,"  but  the  prevailing  construction  of  the  French  courts — 
though  there  have  been  decisions  with  three  possible  tendencies 
— is  rather  to  favour  that  which  implies  the  proposition  of  a 
common  saving  and  common  benefit^  with  sufficiently  perilous 
circumstances  to  determine  recourse  to  exceptional  measures. 
(Cass.,  15  April,  1863;  Caen,  13  Feb.,  1861  ;  Nantes,  30  Nov., 
1870;  Marseilles,  13  July,  187 1  ;  Havre,  9  Jan.,  1877).  This 
tendency,  which  seems  likely  to  become  a  departure  from  the 
"  imminent  peril  "  theory,  brings  French  practice  nearer  to 
the  German  rule.  We  have  seen  that  the  Belgian  con- 
struction appears  to  be  emphatically  against  the  "  imminent 
peril "  theory. 

Among  the  laws  above  quoted,  only  the  Chilian  Code 
specifically  requires  that  the  peril  shall  be  imminent.  The 
Dutch  Code  is  satisfied  with  the  good  of  the  ship  and  goods,  and 
the  Spanish  Code  requires  the  existence  of  an  acknowledged  and 
real  danger. 

The  codes  which  derived  inspiration  from  the  French  codes 
have  mostly  retained  the  words  le  bien  et  salut  commun^  and  these 
words  also  figure  in  the  Brussels  international  project.  That 
adopted  at  Antwerp  in  1855  referred  to  shcuritk  commune^  but  the 
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Belgian  committee  submitted  the  alteration  without  comment  in 
1888,  and  it  was  adopted  without  remark. 

English  practice  seems  to  require  imminence  oi  the  peril. 

Brett,  L.  J.,  in  Whitecross  Wire  Co.  v.  Savill  (8  Q.  B.  D.,  at  p. 
662),  said  :  "  If  there  is  an  imminent  danger,  and  if  the  captain 
sacrifices  part  in  order  to  save  the  rest  of  the  adventure,  a  claim 
for  a  general  average  contribution  arises."  See  also  the  dicta  in 
Svensden  r.  Wallace  (13  Q.  B.  D.  69  p.  72).  See  also  as  to  the 
general  principle,  Wilson  v.  Bank  of  Victoria,  L.  R.  2.  Q.  B.  203  ; 
Harrison  v.  Bank  of  Australasia,  L.  R.  7.  Ex.  39  ;  Stewart  v.  West 
Indian  and  Pacific  Steamship  Co.,  L.  R.  8.  Q.  B.  88,  362  ; 
Uchard  v.  King,  31.  L.  T.  N.  S.  64;  Strang  v,  Scott,  14  Upp. 
Can.  601. 

The  jeopardy  of  the  whole  adventure  (danger  of  total  loss)  is 
closely  connected  with  the  question  of  imminent  peril.  It  seems 
to  be  based  on  the  words  "  ne  puissent  ^chapper  "  in  the  Rules  of 
Oleron.  According  to  Arnold's  Marine  Insurance,  the  Act  must 
be  done  "  to  Jivert  a  total  loss  of  the  whole  under  circumstances 
in  which  it  is  the  only  alternative."  We  have  seen  the 
Norwegian  Code  speak  of  acts  as  giving  rise  to  average  con- 
tribution which  only  avert  graver  perils.  No  Code  seems  to 
specify  danger  of  total  loss  as  a  requisite,  and  it  is  difficult  to  see 
how  it  can  be  decided  whether  the  risk  was  such  as  to  involve 
all  the  ship  and  cargo  or  only  nine-tenths  of  both,  yet  the  total 
loss  condition  makes  the  nature  of  the  loss  dependent  on  this 
circumstance. 

It  will  be  observed  in  referring  back  to  the  above  quoted 
passages  of  the  old  maritime  laws,  that  in  them  too  there  is  a 
difference  in  respect  of  the  nature  of  the  peril. 

The  Rhodian  law  requires  a  loss  incurred  /or  the  sake  of  all. 
The  rules  of  Oleron,  that  the  sacrifice  shall  be  for  the  purpose  of 
saving  le  resie  ei  le  corps  de  la  ne/,  the  Guidon  de  la  mer^  that  of 
salvation  de  lanef  et  marchandise  ;  whereas  the  laws  of  Wisbuy 
speak  of  expediency^  and  those  of  the  Hanse  towns  of  danger^ 
simply  like  the  modern  German  law  and  others. 

I  have  not  been,  at  the  time  of  writing  this  paper,  in  a  position 
to  check  the  original  texts  of  the  two  German  laws. 
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Art.  423  of  the  French  Code  of  Commerce  provides  that 
"where  the  jettison  does  not  save  the  ship,  no  contribution 
is  allowed.  The  goods  saved  are  not  liable  for  the  payment  or 
indemnification  of  those  which  have  been  thrown  overboard 
or  damaged." 

This  article  has  been  severely  handled  by  M.  Fremery  in  his 
Etudes  de  Droit  Commercial,  (')  who  attributes  the  correspond- 
ing article  of  the  ordonnance  of  1681,  to  a  false  construction  of 
the  words  :  salva  nave,  si  navis  salva  si't{') 

According  to  Frdmery,  these  words  only  mean  :  "  if  the  ship 
has  not  perished,"  that  is  to  say  that  otherwise  all  would  have 
gone  to  the  bottom,  and  the  unity  of  the  disaster  would  have  left 
no  case  for  average  contribution. 

M.  Desjardins,  in  his  remarkable  Treatise  on  Maritime  Law, 
defends  the  French  theory.  "  A  good  intention,"  he  says,  "  does 
not  suffice  to  base  an  action  for  contribution  upon."  (') 

He  finds  Rule  V.  of  the  York  and  Antwerp  Rules,  as  to  volun- 
tary stranding,  based  on  this  same  principle. 

Voluntary  stranding,  however,  is  a  very  exceptional  case,  having 
been  classed  in  specified  circumstances  as  particular  average  to 
prevent  the  conversion  of  misfortune  of  the  sea  into  an  apparent 
intentional  sacrifice.  It  is,  like  several  other  rules  of  practice,  not 
deducible  from  principle. 

"Who,"  asks  Amould,  "can  determine  that  safety,  when  it 
does  follow,  was  procured  by  the  means  which  were  used  ?  "  (see 
above).  It  is  the  practical  difficulty,  in  the  mind  of  this  author, 
rather  than  any  question  of  justice,  which  seems  to  underlie  the 
modern  English  practice  on  this  point. 

German  law  requires  that  the  "ship  and  cargo,  each  either 
wholly  or  in  part,  shall  be  effectively  saved."  (Art.  705,  see 
above.)  It  will  have  been  observed  that  by  Art.  193  of  the 
Norwegian  project,  the  contrary  of  this  principle  is  proposed. 

0)  Paris,  1833,  p.  228. 

P)  L.  2,  i  2  ;  1.  4,  pr- ;  1.  5,  dc  leg.  Rhod.,  14-2 ;  Paul,  2  sent  7,  §  3 
and  4. 

(»)  Vol.  IV.,  p.  186. 
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Professor  Lyon-Caen  and  M.  de  Courcy  tone  the  exigencies  of 
French  law  down  to  a  rksuliat  utile^  and  M.  de  Valroger,  a  com- 
petent French  author,  would  be  glad  to  see  "  the  English  rule  " 
adopted  universally.' 

At  Brussels  the  international  rule  proposed  is  in  accordance 
with  English  practice  (see  Art  4  thereof  above),  and  therefore 
contrary  to  Art.  423  of  the  French  Code  of  Commerce.  It  is 
significant  that  it  was  supported  by  the  French  official  delegate, 
Mj  Gonse,  judge  of  the  Court  of  Cassation,  who  remarked  that 
justice  required  the  adoption  of  the  proposed  Articles,  and  that 
conflicts  of  interest  ought  to  be  avoided." 

Latent  defect  in  the  ship  or  cargo,  and  default  or  negligence  on 
the  part  of  the  owners  thereof  or  their  agents,  are  dealt  with  by 
Art  7  of  the  Brussels  project,  as  follows  : — 

"  Les  regies  relatives  ^  Tavarie  commune  doivent  s'appliquer, 
meme  lorsque  le  danger,  cause  directe  du  sacrifice  ou  de  la 
ddpense,  a  ^t^  amend,  soit  par  la  faute  du  capitaine,  de  r6quipage 
ou  d'une  Jpersonne  intdressde  au  chargement,  soit  par  le  vice 
propre  du  navire  ou  de  la  marchandise. 

"  Le  recours  que  donne  la  faute  ou  le  vice  propre  est  inddpen- 
dant  du  rfeglement  de  Tavarie  commune." 

This  provision  is  the  contrary  of  Articles  403  and  405  of  the 
French  Code  of  Commerce,  103  of  the  Belgian,  700  of  the  Dutch, 
1,124  of  the  Chilian,  1,478  of  the  Argentine,  765  of  the  Brazilian 
(semble\  809  of  the  Spanish,  and  643  of  the  Italian  Codes,  but,  as 
regards  the  classification  of  the  average,  it  agrees  with  the  German 
Law  and  the  proposed  Scandinavian  Articles,  though  not  in  one 
essential  element,  viz.,  in  not  specifically  negativing  any  claim  for 
contribution  on  the  part  of  those  in  fault  It  is  in  accordance 
with  English  practice,  which  would  not  permit  anyone  to  benefit 
by  his  own  fault.  (•) 

(^)  See  Autran*s  Revue  Internationale  de  Droit  Maritime,  1885-6, 
p.  422. 

{")  Actes  du  Congr^s  International  de  Droit  Commercial  de  Bruxel- 
les  (1888),  p.  392. 

(^)  It  is  interesting  in  this  connection  to  read  the  remarks  made  in 
he  last  century  by  the  author  of  a  General  Treatise  of  Naval  Trade 
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The  French  rule  and  those  based  on  it  work  injustice  in  appli- 
cation. A  recent  judgment  of  the  Court  of  Cassation  in  Paris  in 
a  case  in  which,  the  master  of  the  ship  having  by  carelessness 
placed  his  vessel  in  a  position  which  necessitated  the  sacrifice  of 
some  of  the  cargo,  the  question  was  whether  the  sufferers  of 
the  loss  had  an  action  against  the  master  or  for  contribution, 
decided  against  the  latter  view.  (')  This  decision  had  been 
warmly  discussed  by  the  leading  French  authorities  (')  and  is 
certainly  'contrary  to  our  current  sense  of  justice. 

A  most  mischievous  and  exaggerated  application  of  this  rule  of 
French  law,  left  in  doubt  by  the  French  Court  of  Cassation,  has 
been  made  by  the  lower  Courts,  and  resulted  in  what  may  be 
called  the  "  initial  average  "  theory.  This  is  that  the  character  of 
average,  general  or  particular,  is  in  principle  irrevocably  fixed  at 
the  moment  when  either  the  voluntary  act  for  the  common 
salvation  or  the  accident  takes  place,  this  character  reacting  on  all 

and  Commerce  as  founded  on  the  Laws  and  Statutes  of  the  Realm 
(London,  1740),  who  says  in  the  chapter  on  Average  and  Contribution 
at  p.  1 16  of  Vol.  L  :—'*  If  a  ship  or  vessel  be  indiscreetly  stowed  with 
goods,  or  the  lading  is  above  the  berth  mark,  and  an  ejection  happens, 
by  the  Maritime  Laws  no  contribution  shall  be  made,  but  satisfaction 
is  to  be  answered  by  the  shipmaster  or  owners.  Where  goods  or  mer- 
chandise are  laden  above  the  overlop  of  the  ship,  or  forbidden  goods 
are  put  on  board,  and  such  goods  happen  to  be  the  cause  of  any  danger 
or  damage,  the  master  shall  bear  the  loss,  and  he  may  be  also  prose- 
cuted for  the  same.  If  the  master,  having  received  his  complement 
of  goods,  takes  in  things  without  leave  of  the  freighters,  and  a  storm 
arises  at  sea  in  which  part  of  their  goods  are  thrown  overboard,  the 
master  only  shall  answer  it,  and  there  shall  be  no  average.  And  for 
goods  brought  secretly  into  the  ship  without  the  knowledge  of  the 
master  or  purser,  if  they  are  ejected,  contribution  shall  not  be  had. 
Leg.  Rhod." 

(')  Req.  16  Nov.  1881. 

(*)  See  M.  Lyon  Caen's  remarks  in  Sirey,  1882,  M.  de  Courcy  in  the 
"  Revue  Critique  le  Legislation  "  of  1883,  and  M.  de  Valroger,  Rev. 
Int.  de  Droit  Maritime,  1885-6,  p.  272,  against  it,  and  M.  Le  Villain  in 
Dalloz,  1883,  and  M.  Desjardins  in  his  "  Droit  Maritime"  No.  1019  in 
its  &vour. 


(    IS*    ) 

damage  which  is  its  necessary  consequence.  In  a  judgment  of 
the  Court  of  Cassation  of  July  i6th,  1861,  the  reporting  judge, 
M.  d'Oms,  however,  made  a  distinction,  explaining  that  "  if  the 
putting  into  port  to  repair  a  leak  is,  in  principle,  a  particular 
damage  according  to  the  terms  of  the  article  403 — 3**,  that 
principle,  true  in  general,  ceases  to  be  so  whenever  the  leak  takes 
proportions  considerable  enough  to  compromise  the  common 
safety  of  the  vessel,  cargo,  and  crew.  In  this  case  the  putting 
into  port,  proceeding  upon  a  deliberation  taken  at  the  same  time 
for  the  safety  of  the  vessel  and  merchandise,  changes  its  character 
and  becomes  a  general  average  expense." 

It  IS  surprising  that  any  other  notion  should  be  thought 
possible,  that  anybody  should  be  capable  of  holding  that  it  is 
.  right  to  abridge  the  rights  of  Paul  because  Peter  has  been  in  fault. 
The  deliberation  with  the  crew  has  so  few  defenders  now-a- 
days  that  it  can  be  passed  over  as  a  superannuated  provision, 
retained,  it  is  true,  in  the  French  Code  and  some  of  its  imitators, 
but  which  cannot  be  practically  carried  out  in  cases  of  extreme 
emergency. 

Universal  Definition — Its  Difficulties. 
It  is  seen  that  to  frame  a  Universal  Definition  of  General 
Average  is  no  light  task,  though  progress  is  not  unattainable. 

German  and  Scandinavian  views  are  in  the  main  in  accord 
with  those  of  English  practice,  and,  on  several  of  the  points  upon 
which  the  French  Code  and  its  imitators  most  differ  from  them, 
French  writers  of  eminence  tend  towards  reform  in  the  sense  of 
the  English  and  German  rules.  Lastly,  the  resolutions  of  the 
International  gathering  at  Brussels,  in  1888,  show  that  the  views 
of  competent  men  on  the  Continent  will  not  block  the  way  to  the 
adoption  of  homogeneous  rules. 

It  may  be  asked  whether  injustice  may  not  arise  from  laying 
down  hard  and  fast  rules,  defining  what  particular  acts  are  and 
what  are  not  General  Average  acts,  seeing  that  the  variety  of 
circumstances  is  infinite,  and  any  particular  cases,  especially  where 
doubtful,  may  be  varied  by  attendant  circumstances,  so  as  to  be 
now  general,  now  particular.     Expediency  and  the  convenience 
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of  adjustment  are  the  justification,  however,  of  much  deviation 
from  principles,  and  all  that  can  be  urged  is  t^at  text-writers  be 
careful  to  distinguish  between  cases  which  are  examples  of  the 
equitable  principles  underlying  General  Average,  and  cases  which 
expediency  classes  as  such,  but  which  are  really  exceptional. 

The  subject  of  General  Average,  in  fact,  involves  two  consider- 
ations. The  one  is  to  respect  what  is  equitable  and  just,  and  the 
other  is  to  do  what  is  expedient.  That  the  two  do  not  always 
go  hand  in  hand  is  seen  in  the  York-Antwerp  Rules. 

The  course  which  therefore  seems  to  commend  itself,  is  to 

define  General  Average,  and  to  then  distinguish  such  doubtful 

applications  of  the  principle  as  have  thus  far  arisen,  classing 

specifically  as  Particular  Average  any  exceptional  cases  which,  by 

.their  nature,  might  otherwise  be  classed  as  General  Average.      In 

so  doing  a  leaf  might  be  borrowed  from  the  Italian  Code,  which 

distinguishes  betwen  acts  which  are  General  Average  acts  and  acts 

« 
which  are  considered  as  General  Average  acts.     {See  Arts.  643 

and  644.) 

I  have  endeavoured  to  show  where  the  difficulties  in  arriving 

at  homogeneous  rules  on  General  Average  lie,  and  to  make  clear 

that,  there  being  still  great  differences  between  the  various  existing 

laws  on  the  very  nature  of  General  Average,  the  international 

arrangement  of  details,  irrespective  of  agreement  as  to  the  nature 

of  the  institution  we  are  endeavouring  to  regulate,  however  useful 

it  may  be  at  home,  cannot  produce  its  full  effects  internationally 

till  we  arrive  at  agreement  on  questions  of  principle.     I  have 

brought  into   comparison   the    different  prevalent  theories  and 

tendencies    on   this  subject    as  evidence  in    manifestation    of 

opinion,  at  home  and  especially  abroad,  and  to  this  I  confine 

myself,  leaving  it  to  discussion  to  bring  forth  the  solutions  which 

commend  themselves  to  those  whose  who  have  had  most  practical 

experience  of  the  questions  involved. 

Contributory  Values. 
The  discussion  on  the  first  section  of  Rule  10  was  proceeded 
with. 
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The  President  said  he  understood  that  Mr.  Ahlers  wished  to 
move  an  amendment. 

Mr.  Ahlers  said  he  was  anxious  that  there  should  be  no 
misunderstanding  on  this  clause  in  England.  There  had  been  a 
great  deal  of  misunderstanding  on  the  Continent,  at  least  there 
had  been  in  Hamburg,  and  therefore  they  would  prefer  to  have  it 
stated  clearly  what  the  actual  basis  of  the  deductions  was  to  be. 
It  might  be  that  the  value  of  the  ship  at  the  termination  of 
the  voyage  was  almost  entirely  absorbed  by  the  cost  of  repairs 
at  the  port  of  distress.  He  therefore  proposed  as  follows :  that 
from  the  word  deduction  in  the  fourth  line  it  should  read ''  deduc- 
tion being  made  from  the  value  of  the  property  of  the  existing 
value  of  the  repairs  effected  in  the  intermediate  port,  and  of  all 
charges  and  expenses  incurred  in  respect  thereof  subsequently  to 
the  general  average  act,  except  such  repairs  and  charges  as  are 
allowable  in  general  average." 

Mr.  Elmslie  said  they  were  quite  prepared  to  accept  that, 
amendment^  because  it  would  get  over  a  certain  difficulty. 

Mr.  Danson  said  he  would  like  to  draw  attention  to  another 
fact.  If  they  took  the  existing  value  of  the  repairs  from  the  value 
of  the  ship  to  get  to  the  contribution,  they  must  add  on  only  such 
existing  value  of  the  amounts  made  good-^that  was  to  say,  of  the 
repairs  for  general  average  damage.  They  must  not  make  the 
shipowner  contribute  on  the  expenses  made  good,  but  on  the  value 
of  the  property  for  which  the  expenses  were  incurred.  For 
instance,  if  a  new  mast  was  put  in,  costing  half  as  much  again  as  it 
was  really  worth  at  the  port  of  destination,  they  must  make  it  only 
contribute  on  the  actual  value  at  the  port  of  destination,  to  put  it 
on  a  par  with  other  responsibilities. 

Mr.  Ahlers  said  that  the  explanation  in  the  rule  accepted 
such  repairs  and  charges  as  were  allowed  on  general  average. 

Mr.  Danson  added :  But  they  would  contribute  on  general 
average  50  percent  more  than  their  value,  and  he  didn't  think 
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that  was  right.  Suppose  a  mast  had  been  cut  away  and  replaced. 
It  was  not  worth  more  than  jQioo  2Lt  the  port  of  destination,  but  it 
had  cost  ;^i5o^at  the  port  of  refuge,  and  if  they  made  the  ship 
contribute  on  the  ;£i5o,  the  cost  of  making  it  good,  it  seemed  to 
him  that  they  saddled  the  shipowner  with  an  undue  proportion  of 
contribution.  If  they  were  only  going  to  take  the  actual  arrived 
value  of  the  repairs  for  particular  average,  they  should  make  it 
apply  also  to  the  sacrifice  made  good. 

The  President  said  that  perhaps  they  would  allow  him  a  few 
words  to  explain  what  Mr.  Ahlers  meant  He  thought  they  would 
quite  agree  to  the  principle — he  did  not  mean  to  the  wording  of 
it,  though  he  thought  the  wording  expressed  the  meaning  pretty 
clearly.  The  principle,  of  course,  upon  which  they  all  agreed,  as 
far  as  he  knew,  was  this  ;  that  the  value  of  the  property  at  its  port 
of  destination  was  to  be  the  basis  to  be  taken  for  contributory  pur- 
poses. But  of  course  not  that  value  in  case  it  had  been  increased 
by  acts  subsequent  to  the  general  average  act.  Therefore,  because 
this  principle  was  just,  it  was  stated  in  the  York-Antwerp  rules, 
"  deduction  being  made  from  the  value  of  the  property  of  all 
charges  incurred  in  respect  thereof  subsequently  to  the  arising  of 
the  claim  to  general  average.'*  Because  it  was  understood,  or  it 
was  meant  to  be  understood,  that  the  charges  which  were  incurred 
in  respect  of  the  contributing  property  subsequently  to  the  arising 
of  the  claim  to  general  average,  would  enhance  the  value  of  the 
property,  and  therefore  must  be  deducted  from  the  contributive 
value. 

Mr.  Ahlers  now  pointed  out  that  the  expression  was  not  correct, 
because  the  charges  which  were  "  incurred  in  respect  thereof"  were 
not  identical  with  the  increase  of  the  value.  The  charges  for 
repairing  a  ship  might  be  ;;^3,ooo,  but  the  value,  or  the  increase  in 
value,  of  the  ship  which  was  the  consequence  of  the  expenditure 
of  ^3,000  was  not  equivalent  to  ^3,000,  but  perhaps  it  repre-. 
sented  ^2,000  only.  Of  course  that  might  arise  from  several 
reasons.  There  might  have  been  expenses  on  particular  average 
which  had  diminished  the  value,  or  the  charges  might  have  been 
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quite  out  of  proportion  to  the  value,  because  the  expenses  of  repair- 
ing at  the  port  of  distress  were  so  high  that  the  charges  actually 
paid  exceeded  the  increase  of  value,  and  therefore  it  might  happen 
that  a  ship  might  be  repaired  under  the  general  average  act  at  a 
cost  of  ^3,000,  and  still  when  she  arrived  at  the  port  of  destination 
it  would  be  found  by  the  surveyors  that  the  actual  increase  in  the 
value  of  the  ship  by  those  repairs  amounted  to  ;f  2,000  only. 
Then  the  meaning  was  that  what  was  to  be  deducted  from  the 
contributing  value  at  the  port  of  destination  was  not  to  be  the 
;^3,ooo,  the  amount  of  charges  incurred,  as  would  be  the  con- 
sequence of  the  present  rule,  but  ;^2,ooo  which  was  the  existing 
value  at  the  port  of  destination.  That  was  the  meaning  of  his 
amendment.  He  did  not  know  whether  he  had  explained  it 
sufficiently,  but  he  thought  that  was  correct. 

Mr.  Elmslie  said  that  in  practice  in  the  United  Kingdom 
what  they  did  was  this  :  They  took  the  value  of  the  ship  at  her 
port  of  destination,  and  at  the  termination  of  the  voyage  they 
took  therefrom  the  cost  of  all  the  repairs  which  had  been  effected 
at  any  intermediate  port  of  the  voyage  subsequent  to  the  general 
average  act,  and  for  this  reason,  that  they  should  deduct  from 
the  value  of  the  cargo  the  actual  cost  of  any  charges  which  were 
payable  by  it.  They  would  not  go  and  say  you  could  have  had 
something  done  at  less  cost  at  the  port  of  destination,  but  the 
question  was  what  had  they  done  ?  Assuming  that  the  expenses 
were  really  incurred  at  any  port  subsequent  to  the  general 
average  act,  they  deducted  everything  which  had  been  paid 
from  the  value  taken  at  the  termination  of  the  adventure,  and 
upon  that  principle  he  did  not  think  that,  with  the  light  thrown 
upon  this  rule  by  their  Continental  confrere's  explanation,  they 
could  accept  the  amendment.  They  wanted  to  say  that,  with  a 
ship  which  at  her  port  of  destination  was  valued  at  ^3,000,  in 
case  she  had  incurred  ;;^i,ooo  of  expense  in  repairs  subsequent 
to  the  general  average  act,  they  must  not  deduct  the  ;^i,goo 
from  the  value  of  the  vessel  on  arrival,  but  they  must  only  deduct  * 
what  the  repairs  which  were  effected  absolutely  represented  in 
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value  estimated  oh  the  basis  that  they  had  named.  Then  they 
went  a  step  further,  and  they  said  that  on  any  such  proportion  of 
the  ;^i,ooo  not  so  represented  by  actual  value,  they  must  levy 
the  contribution  for  general  average.  So  with  that  the  shipowner 
might  have  only  got  something  exactly  worth  ^500,  which  he 
was  bound  to  get  at  a  cost  of  ;f  1,000,  yet  he  was  to  be  charged 
the  contribution  on  ;£i,ooo,  though  he  had  only  got  something 
worth  ;^Soo. 

Mr.  LiNDLEY  said  that  with  the  greatest  humility  he  must 
differ  from  Mr.  Elmslie.  He  submitted  that  the  argument  of 
their  foreign  friends  was  the  only  logical  one.  If  they  were  to 
take  the  value  at  the  port  of  destination  they  could  only  deduct 
the  value  at  the  port  of  destination  of  the  work  done  at  the 
intermediate  ports.  To  do  anything  else  would  be  mathematically 
incorrect.  They  .had  carried  out  that  principle.  He  thought 
that  Mr.  Ahlers'  amendment  was  a  very  good  one,  and  he  would 
support  it  with  all  his  heart 

Mr.  Danson  wished  to  say  that  the  opinion  expressed  by  Mr 
Lindley  was  one  entirely  new  to  him  in  his  practice 'as  an  average 
adjuster. 

The  President  said  he  assumed  that  the  Conference  was  now 
ready  for  the  question  to  be  put.  On  the  first  section  of  Rule  10 
two  insertions  were  proposed,  which  were  these:  "Deduc- 
tion being  made  from  the  shipowner's  freight  and  passage  money  at 
risk,  of  such  port  charges  and  crew's  wages  as  would  not  have  been 
incurred  had  the  ship  and  cargo  been  totally  lost  at  the  date  of 
the  general  average  act  or  sacrifice,  and  have  not  been  allowed  as 
general  average ;  deduction  being  made  from  the  value  of  the 
property  of  all  charges  incurred  in  respect  thereof  subsequently 
to  the  general  average  act,  except  such  charges  as  are  allowed 
in  general  average."  Then  upon  those  came  Mr.  Ahlers' amend- 
ment. He  would  first  put  the  two  insertions  proposed  in  the 
printed  amendments. 

This  proposition  was  then  submitted,  and  declared  carried 
unanimously. 
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The  President  said  that  now  upon  that  came  Mr.  Ahlers' 
amendment. 

The  amendment  was  then  put,  and  14  voted  for  and  17  against 
it. 

The  President  declared  Mr.  Ahlers'  amendment  lost,  and  the 
rule  as  amended  carried. 

The  President  said  there  now  remained  the  second  clause 
proposed  in  the  printed  amendments  to  this  rule,  "  In  case  of 
total  loss  subsequent  to  the  general  average  act,  the  contribution 
towards  the  general  average  expenditure  shall  be  made  upon  the 
values  of  the  property  existing  at  the  time  the  expenditure  was 
incurred."  He  had  tried  to  point  out  that  this  in  rather  a  serious 
way  interfered  with  the  contract  of  affreightment,  and  as  yet  they 
had  not  arrived  at  harmony  between  the  nations  on  the  subject 
of  contract  on  af!reightment.  He  would  like  to  suggest  to  Mr. 
Elmslie  whether  it  was  desirable  to  press  this  amendment. 

Mr.  Elmslie  said  that  after  what  had  fallen  from  the  President 
he  was  quite  (:ontent  to  let  it  be  withdrawn. 

The  clause  was  then  by  leave  withdrawn. 

Mr.  Gray  Hill  said  that  before  they  left  Rule  10  he  had  an 
addition  to  suggest  to  it.  What  he  proposed  was  that  passengers 
for  their  personal  effects  should  not  contribute  to  general  average. 
The  position  of  this  matter  was  rather  peculiar.  By  English  law, 
at  least,  it  was  laid  down  that  there  was  no  right  to  establish  any 
liability  to  contribute  in  respect  of  passengers'  luggage  and  effects. 
That,  he  believed,  was  the  English  practice ;  he  did  not  know 
what  the  Continental  law  or  practice  was  on  the  subject,  but  in 
America,  in  1887,  a  curious  decision  was  arrived  at  in  the  case  of 
Hay  against  the  North  German  Lloyd's.  In  that  case  there  had 
been  a  fire  amongst  the  passengers*  luggage  and  the  plaintiffs 
luggage  was  stored  in  the  store-room.  He  claimed  against  the 
shipowner  damages  because  the  shipowner  had  not  required  the 
other  passengers  to  pay  deposits  or  to  enter  into  average  bonds 
for  the  purpose  of  securing  their  contributions  towards  his  loss. 
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The  Court  held  that  his  claim  was  a  good  one  so  far  as  regarded 
so  much  of  the  passengers'  luggage  as  was  placed  in  the  store- 
room, but  was  not  a  good  one  as  regarded  such  passengers' 
luggage  as  remained  in  their  own  control.  The  consequences  of 
that  decision  were  serious  as  a  matter  of  convenience,  because  it 
was  quite  impracticable  for  a  shipowner  who  was  carrying  500  or 
600  cabin,  and  perhaps  a  larger  number  of  steerage  passengers,  to 
take  deposits  or  bonds  from  all  his  passengers.  It  would  create 
such  an  amount  of  friction  and  ill-will  that  it  was  a  thing  which 
could  not  be  done,  and  what  he  proposed  was  that  this  should  be 
recognised  by  a  provision  in  this  rule.  Of  course  it  might 
be  said  that  they  could  provide  for  it  by  a  provision  in  the 
passenger's  ticket,  but  that  would  not  provide  for  cargo's  right ; 
that  would  only  settle  the  matter  as  between  the  shipowner  and 
the  passenger,  and  what  he  wanted  to  suggest  was  that  they  should 
introduce  into  the  York-Antwerp  rules  a  provision  that  the  cargo 
should  not  have  a  right,  which  otherwise  cargo  might  claim,  to  a 
similar  right  which  passengers  had  in  regard  to  luggage  in  the 
store-room.  Of  course  theoretically  that  rule  was  inequitable. 
All  ought  to  contribute,  and  sometimes  passengers'  luggage  was 
very  valuable,  but  for  practical  purposes  it  was  necessary  that  they 
should  have  this  rule  recognised.  He  did  not  think  anyone  would 
doubt  that  this  was  one  of  those  cases  where  they  must  not  in- 
troduce logic  and  theory,  but  must  compromise  the  matter.  He 
hoped,  therefore,  that  there  would  be  no  objection  to  this  addi- 
tion to  the  rule.  It  was  suggested  to  him  that  he  should  put  in 
something  to  show  that  this  was  not  to  extend  to  passengers' 
luggage  shipped  under  a  bill  of  lading,  and  he  would  be  quite 
willing  to  do  that  if  it  were  necessary,  but  he  thought  that  if  it 
were  shipped  as  cargo  it  would  not  be  considered  as  passengers' 
luggage  at  all.  He  would  be  happy  to  introduce  the  words 
"  passengers'  luggage  and  personal  effects  not  shipped  under  a 
bill  of  lading  shall  not  contribute  " 

Mr.  Ahlers  desired  to  support  the  motion  of  Mr.  Gray  Hill, 
and  thought  that  it  was  only  reasonable  that  they  should  exclude 
passengers'  luggage  from  contributing  to  general  average. 
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Mr.  Allen  also  begged  to  support  Mr.  HilFs  motion. 

The  President:  Then  the  motion  stands  "passengers"  luggage 
and  personal  effects,  not  shipped  under  a  bill  of  lading,  shall  not 
contribute  to  general  average." 

The  motion  was  put  in  this  form  and  declared  carried  unani- 
mously. 

The  President  asked  whether  they  should  now  revert  to  Rule 
7  or  leave  it  till  the  morrow  ? 

Mr.  Elmslie  said  he  thought  they  should  take  it  while  it  was 
fresh  in  their  minds.  He  had  handed  up  something  which  he 
understood  their  Continental  friends  would  receive. 

Dr.  Predohl  said  they  might  not  agree  about  all  points  of 
general  average,  but  they  might  agree  in  certain  cases  that  they 
should  come  within  the  definition  of  general  average,  and  that 
would  be  indeed  a  progress  for  the  Association  to  make.  He 
thought  from  the  conversation  which  they  had  had  that  morning 
that  it  might  be  possible  to  bring  about  this  progress.  He 
thought  the  general  principle  was  accepted,  and  if  a  committee 
were  appointed  to  go  into  the  matter  until  the  following  morning 
and  try  to  find  a  suitable  wording,  they  might  arrive  at  something 
which  would  meet  all  their  views.  He  would  venture  to  pro- 
pose that  a  committee  should  be  appointed  to  bring  about  this 
understanding,  if  possible,  and  to  present  a  report  on  the 
morrow. 

The  President  thought  there  would  be  time  for  the  considera- 
tion of  such  a  committee  before  the  following  morning,  and  they 
might  proceed  with  the  remainder  of  the  business  that  afternoon. 

Mr.  Gray  Hill  thought  that  unless  there  was  a  strong  feeling 
against  it  they  should  proceed  with  the  consideration  of  Rule  7 
at  once.  He  was  afraid  that  they  would  find  a  great  deal  of 
difficulty  in  defining  what  Dr.  Predohl  wanted  to  have  defined 

Dr.  Predohl  was  afraid  he  had  not  made  himself  distinctly 
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understood.  The  point  seemed  to  turn  on  what  was  a  general 
average  act.  At  present  the  expenses  of  general  average  were 
admissible  according  to  the  law  of  the  country  where  the 
average  act  was  performed.  He  thought  that  the  words 
suggested  by  Mr.  Carver  nearly  suited  them  all,  and  he  thought  it 
would  be  possible  to  find  words  which  would  meet  all  their  views 
in  the  matter. 

The  President  thought  that  if  some  few  gentlemen  would 
give  them  the  benefit  of  their  time  until  the  following  morning 
they  would  be  able  to  prepare  a  report  which  would  meet  all 
their  views,  and  in  the  meanwhile  they  would  not  be  losing 
time. 

Mr.  Elmslie  pointed  out  that  in  that  case  they  would  have  to 
go  back  to  the  consideration  of  Section  A,  which  had  been 
passed,  because  they  could  not  very  well  define  Section  B  with- 
out reconsidering  Section  A.  If  that  were  clearly  understood  he 
had  no  word  of  objection  to  offer. 

The  President  :  Quite  so. 

Dr.  Predohl  said  he  thought  they  could  agree  upon  that. 

The  President  remarked  that  as  rules  7  and  8  were  in  intimate 
connection,  they  would  both  have  to  be  considered  by  the  com- 
mittee, which  would  report  on  the  following  afternoon.  Did  that 
suggestion  meet  with  any  objection  ? 

Mr.  Danson  wished  to  say  that  they  had  attempted  to  do 
this  in  both  Liverpool  and  London,  and  had  given  it  up  as  a 
practically  hopeless  job.  Still,  if  it  was  the  desire  of  the  meeting 
that  a  committee  should  be  appointed  to  consider  these  two 
rules  and  to  report,  he  personally  would  be  glad  to  see  some- 
thing done,  though  he  was  afraid  there  was  not  the  least  chance 
of  succeeding. 

Mr.  Griffith  said  that  that  morning  the  difficulty  was  not 
only  in  defining  what  general  average  was,  but  the  objection 
was  taken  that  they  were  including  cases  which  did  not  come 
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within  the  principle  of  general  average,  and  he  thought  the  com- 
promise which  they  had  arrived  at  was  that  which  they  had 
already  adopted  in  Section  7.  They  had  attempted  to  re-word 
Section  8,  and  if  the  whole  question  of  definition  were  to  be  re- 
opened, he  was  afraid  that  the  number  of  cases  which  would 
come  into  general  average  would  be  great.  They  had  settled 
the  question  of  Section  A,  but  it  seemed  that  Section  A  applied 
to  Section  B. 

The  President  said  that  by  discussing  the  question  whether  a 
committee  should  be  appointed  or  not  they  were  certainly  losing 
time.  He  thought  they  should  at  once  ask  whether  they  would 
appoint  a  committee  or  not. 

A  vote  was  then  taken  on  the  question  whether  a  com- 
mittee should  be  appointed  to  report  on  the  following  after- 
noon, and  on  a  division  the  proposition  was  declared  carried  by 
17  votes  against  14. 

The  President  said  the  chair  requested  Messrs.  Gray  Hill, 
Carter,  Elmslie,  and  Predohl  to  form  the  committee,  with  power 
to  add  to  their  number,  and  they  would  be  glad  to  receive  their 
report  on  the  following  afternoon.  They  would  now  proceed  to 
Rule  II. 

Mr.  McArthur  said  he  wished  to  move  an  addition  to  Rule  7 
on  behalf  of  the  Liverpool  special  committee.  The  amendment 
would  be  as  follows  : — 

"  That  if  a  ship  be  in  a  port  of  refuge  at  which  it  is  practic- 
able to  repair  her  so  as  to  enable  her  to  carry  on  the 
whole  cargo,  but,  in  order  to  save  expense,  the  cargo,  or 
a  portion  of  it,  be  transhipped  by  another  vessel,  or  other 
wise  forwarded,  then  the  cost  of  such  transhipment  (up 
to  the  amount  of  expense  saved)  shall  be  divided  in 
proportion  to  the  saving  of  expense  thereby  occasioned 
to  the  several  parties  to  the  adventure." 
He  might  explain  thai  their  object  in  moving  this  addition  was 
that  they  wished  to  provide  for  a  certain  class  of  port  of  refuge 
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expenditure  which  was  not  touched  at  present  by  Rule  7,  and 
which  now  was  very  frequently  iacurred  in  connection  with  steam 
traffic.  The  case  he  referred  to  was  this  : — A  disabled  steamer 
put  into  a  port  of  refuge  and  the  cargo  was  discharged  for  re- 
pairs, and,  under  the  circumstances  contemplated  by  Rule  7,  this 
cargo  would  be  warehoused  until  the  vessel  was  repaired,  and 
then  reshipped  by  her  and  carried  on  to  its  destination ;  but  the 
shipowner  decided,  in  order  to  save  expense  and  for  other  reasons, 
to  tranship  the  cargo  by  another  steamer  or  other  steamers  to  its 
destination,  and  in  these  cases  transhipping  expenses  were  in- 
curred which  took  the  place  of  the  expenses  which  would  other- 
wise be  incurred  in  the  port  of  refuge.  Now,  how  should  these 
transhipping  expenses  be  dealt  with  ?  They  ought  not  to  fall  on 
the  shipowner  exclusively,  because  they  were  incurred  also  for 
the  benefit  of  the  cargo  ;  nor  should  they  fall  on  the  cargo  owner 
exclusively,  because  they  were  for  the  benefit  of  the  ship  also. 
Neither  should  they  be  treated  in  principle  as  general  average, 
because  the  expenditure  which  this  transhipping  was  incurred  to 
avoid  might  include  items  not  of  the  nature  of  general  average, 
such  as  increased  expenditure  in  the  repair  of  the  ship.  Their 
practice  in  England  was  to  deal  with  those  charges  on  what  they 
called  the  principle  of  substituted  expenses,  and  they  charged  them 
with  various  interests  in  proportion  to  the  saving  of  expense 
thereby  occasioned  to  each.  For  the  sake  of  illustration,  sup- 
posing the  transhipping  expenses  were  ;f  1,000,  and  supposing 
the  general  average  was  ^1,000,  and  the  shipowner  was  saved 
;^5oo  in  respect  of  repairs  to  his  ship,  they  would  charge 
two-thirds  to  general  average  and  one-third  to  the  ship.  Now  he 
thought  that  no  method  could  be  adopted  more  equitable  than 
this.  He  did  not  know  what  might  be  the  rule  which  prevailed 
on  the  Continent  in  this  matter,  but  the  rule  which  he  had  read 
was  one  of  the  rules  of  the  Average  Adjusters'  Association  of  the 
United  Kingdom.  It  had  been  found  to  work  very  well  for  many 
years,  and  they  could  not  possibly  now  do  without  it.  He  hoped 
therefore  that  it  would  be  generally  accepted.   With  these  remarks 
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he  begged  to  move  the  proposition  standing  in  the  name  of  the 
Special  Committee. 

Mr.  Danson  said  he  had  much  pleasure  in  seconding  the 
resolution.  He  had  nothing  to  add  to  what  Mr.  McArthur  had 
already  said. 

Mr.  McArthur  said  it  had  been  suggested  to  him  that  the 
rule  would  be  made  more  complete  if  it  included  towage,  and  he 
would  be  quite  willing  to  accept  that  suggestion,  because  it  fre- 
quently happened  that  a  ship  put  into  a  port  of  refuge  at  which 
she  could  be  repaired,  but  in  order  to  save  the  expense  of  dis- 
charging and  re-shipping  the  cargo  at  that  port,  she  was  towed 
from  there  to  her  destination.  Now,  the  cost  of  towage  under 
those  circumstances  could  not  now  be  allowed  in  general  average, 
because  the  ship  was  in  safety  before  the  charge  was  incurred, 
and  the  practice  was  to  treat  the  case  of  towage  on  the  same 
principle  as  substituted  expense.  He  thought  it  would  be  a  good 
thing  if  that  were  included  in  the  rule  as  well,  and  he  therefore 
begged  to  move  the  msertion  of  the  words : — 

"  Either  she  is  towed  thence  to  some  other  port  or  place  of 

repair,  or  to  her  destination." 
Mr.  Danson  said  he  was  glad  Mr.  McArthur  had  accepted  that 
proposition,  and  he  had  great  pleasure  in  seconding  the  proposi- 
tion as  amended. 

Mr.  Laeisz  thought  that  both  the  considerations  referred  to  by 
Mr.  McArthur  should  be  included  in  the  rule,  and  he  had  great 
pleasure  in  supporting  it. 

The  President  then  put  the  resolution,  as  amended,  as  fol- 
lows : — 

"  If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is 
practicable  to  repair  her,  so  as  to  enable  her  to  carry  on 
the  whole  cargo,  and  if,  in  order  to  save  expenses, 
either  she  is  towed  thence  to  some  other  port  or  place 
of  repair,  or  to  her  destination,  or  the  cargo  or  a  por- 
tion of  it  is  transhipped  by  another  ship,  or  otherwise 
forwarded,  then  the  extra  cost  of  such  towage,  tranship- 
ment, and  forwarding,  or  any  of  them  (up  to  the  amount 


(     i6s     ) 

of  the  extra  expense  saved),  shall  be  payable  by  the 
several  parties  to  the  adventure  in  proportion  to  the  ex- 
traordinary expense  saved." 
The  motion,  as  amended,  was  agreed  to  nem.  con. 


Rule  XL 

The  President  said  they  would  now  proceed  with  the  con- 
sideration of  the  proposed  amendment  of  Rule  ii.  The  rule  as 
it  stood  read  as  follows  : — 

"  Ix)ss  of  freight.  In  every  case  in  which  a  sacrifice  of  cargo 
is  made  good  as  general  average,  the  loss  of  freight  (if 
any)  which  is  caused  by  such  loss  of  cargo,  shall  like- 
wise be  made  good." 

And  the  proposed  amendment  read  : — 

*'  Loss  of  freight  arising  from  damage  to,  or  loss  of  cargo,  shall 
be  made  good  as  general  average,  either  when  caused 
by  a  general  average  act,  or  when  the  damage  to,  or 
loss  of,  cargo  is  so  made  good." 

It  appeared  to  him  to  be  merely  a  verbal  change. 

Mr.  Elmslie  said  that  the  existing  rule  made  the  loss  of  cargo 
a  condition  precedent,  and  also  the  admission  of  that  loss  in  the 
general  average  a  condition  precedent,  to  the  loss  of  freight. 
Now  the  amendment  covered  a  field  which,  although  not  wide, 
and  not  very  general,  was  very  important.  A  case  actually  came 
before  their  Courts  where  a  ship  put  into  a  port  of  refuge  on 
account  of  general  average  damage,  and  the  cargo  was  sold  at 
that  port,  because  it  could  not  be  carried  forward  ;  but,  strange  to 
say,  the  cargo  sold  for  more  money  than  it  would  have  fetched  at 
its  destination,  deducting  the  freight.  According  to  the  English 
law,  they  knew  of  no  partial  performance  of  a  contract.  They 
knew  nothing  of  a/r<?  rata  freight,  and  the  law  decided  that  the 
moment  that  cargo  was  sold,  the  proceeds  of  that  cargo  belonged 
to  the  owner  of  that  cargo,  so  that  there  was  no  loss  of  cargo  to 
be  made  good  in  general  average,  but  there  was  a  loss  of  freight 


(     i66     ) 

in  consequence  of  the  voluntary  act  The  sacrifice  of  cargo  was 
avoided  by  reason  that  it  could  not  with  safety  be  re-shipped, 
and  the  shipowner  lost  his  freight.  Of  course  this  was  a  matter 
which  had  not  a  very  general  application,  but  it  was  a  very 
important  point  which  the  amendment  provided  for,  and  he 
hoped  that  it  would  be  adopted. 

The  amendment  was  at  once  put  and  carried  unanimously. 


Rule  XII, 

The  President  read  the  existing  rule,  which  stood  as  fol- 
lows :  — 

"  Amount  to  be  made  good  for  cargo.  The  value  to  be  allowed 
for  damage  or  loss  by  goods  sacrificed  «hall  be  the  net 
value  which  the  owner  would  have  received  if  such 
goods  had  net  been  sacrificed.'* 

And  the  amendment  was  : — 

"  Amount  to  be  made  good  for  cargo  lost  by  sacrifice.  The 
amount  to  be  made  good  as  general  average  for  damage 
or  goods  sacrificed  shall  be  the  loss  which  the  owner 
of  the  goods  has  sustained  thereby,  based  on  the 
market  value  on  the  date  of  the  arrival  of  the  vessel,  or 
at  the  termination  of  the  adventure." 

Mr.  Elmslie  said  the  existing  rule  spoke  of  the  value  to  be 
allowed  for  damage  or  loss  by  goods  sacrificed,  where  it  should 
be  the  net  value  which  the  owner  would  have  received  if  such 
goods  had  not  been  sacrificed.  That  was  a  very  sound  proposi- 
tion so  far  as  it  went,  that  wherever  the  owner  had  lost  by  the 
jettison,  the  net  value,  that  was,  deducting  the  freight  and 
ordinary  charges,  should  be  made  good ;  but  there  were  cases 
where  there  was  damage,  but  where  it  was  not  correct  to  say  that 
it  was  net  damage,  and  in  the  proposed  amendment  they  showed 
first  of  all  what  should  be  made  good  in  general  average,  and 
then  they  provided  how  the  loss  or  damage  should  be  arrived  at 
They  said  it  should  be  the  loss  which  the  owner  would  have  sus- 
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tained  thereby,  based  on  the  market  value  at  the  date  of  the 
arrival  of  the  vessel  or  at  the  termination  of  the  adventure. 
They  provided  for  both  descriptions  of  loss  or  damage,  and  how 
they  were  to  be  assessed. 

The  motion  to  amend  was  then  put  and  declared  carried 
unanimously. 

The  President  said  they  had  now  to  proceed  to  consider  the 
proposed  new  rules,  and  the  first  one  was  as  follows  : — 

''Expenses  of  lightening  a  ship  when  ashore  and  consequent 
damage.  When  a  ship  is  ashore,  and,  in  order  to  float 
her  cargo,  bunker  coals  and  ship  stores  or  either  of 
them  are  discharged,  the  extra  cost  of  lightening,  lighter 
hire  and  re- shipping  (if  incurred)  and  the  loss  or  damage 
sustained  thereby,  shall  be  admitted  as  general  average.'' 

Mr.  Elmslie  said  that  this  proposed  new  rule  incorporated  the 
custom  at  Lloyd's  from  time  immemorial,  and  also  a  proposition 
which  was  followed  so  universally  that  it  would  need  very  few 
words  from  him  in  its  support.  They  had  laid  it  down  there  that 
if  a  ship  were  ashore,  and  any  damage  were  done  to  the  cargo  or 
bunker  coal  or  ship  stores,  or  either  of  them,  by  the  discharge, 
that  should  be  the  subject  of  general  average.  Then  they  had  it 
in  their  minds  that  a  ship  might  be  ashore  entering  her  port  of 
destination.  For  instance,  she  might  be  ashore  at  the  mouth  of 
the  Mersey,  and  it  might  be  that  she  would  ordinarily  lighter,  and 
then  they  said  that  the  extra  cost  of  lightening  only  should 
be  allowed  in  general  average,  because  it  would  be  manifestly 
unjust  that  the  shipowner  should  be  relieved  of  the  ordinary 
duties  of  conveying  the  cargo  to  its  destination  merely  because 
a  ship  was  ashore.  That  was  the  meaning  of  the  term  **  extra 
cost,"  beyond  what  would  have  been  incurred  in  the  ordinary 
course,  seeing  that  h  would  not  be  necessary  to  re-ship  the  cargo 
if  she  was  at  her  destination.  He  thought  that  was  a  sufficiently 
self-evident  proposition.  He  would  now  leave  the  proposal  with 
the  Conference. 
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The  motion  was  at  once  put  to  the  vote,  and  declared  carried. 

The  President  said  the  next  proposed  new  rule  was  as 
follows : — 

"  Damage  to  engines  in  re-floating  the  ship.  Damage  caused 
to  machinery  and  boilers  of  a  ship  which  is  ashore  and 
in  a  position  of  peril  in  endeavouring  to  re-float  shall  be 
allowed  in  general  average,  when  shown  to  have  arisen 
from  an  actual  intention  to  float  the  ship  for  the  common 
safety,  at  the  risk  of  such  damage." 

Mr.  Elmslie  said  that  this  also  was  a  self-evident  proposition. 
They  had  admitted  the  principle  that  damage  done  to  a  ship's 
sails  and  spars  used  to  force  a  ship  off  the  ground  should  come 
into  general  average,  and  this  proposed  new  rule  laid  down  the 
principle  that  damage  caused  to  the  machinery  and  boilers  of  a 
ship  which  was  ashore  in  a  position  of  peril,  in  the  endeavour  to 
get  her  afloat,  should  likewise  be  admitted  as  general  average, 
when  they  shbuld  have  arisen  from  the  actual  effort  to  float  the 
ship.     He  might  explain  to  the  Conference  the  reason  of  the 
somewhat  limited  terms.     Many  vessels,  instead  of  lightening,  as 
he  had  previously  been  speaking  about,  endeavoured  to  force 
themselves  over  a  bar.     There  were  many  bars  in  this  country — 
mud  bars — where  the  ship  was  never  in  any  sense  in  a  position  of 
peril.     They  forced  the  vessel  over  the  bar  simply  to  avoid  the 
cost  of  lightening  and  lighter  hire,  and  according  to  their  practice 
that  was  not  the  subject  of  general  average,  because  if  a  ship- 
owner chose  to  use  his  engines  in  that  way,  and  to  renew  his 
lignum  vitce  bearings  on  his  arrival  instead  of  lightening  his  ship, 
that  was  not  general  average.     They  must  show  a  position  of 
peril  and  sacrifice  for  the  common  safety. 

The  motion  was  at  once  put  and  agreed  to. 

The  third  proposition,  for  a  new  rule,  was  as  follows  :— 
"  Coal  and  engine-room  stores.     The  cost  of  replacing  coals 
and  engine-room  stores  consumed  in  refloating  a  ship 
which  is  ashore,  and  in  a  position  of  peril,  Or  in  pump- 
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ing  to  keep  the  ship  afloat,  or  in  discharging  or  reload- 
ing cargo,  shall  not  be  admitted  as  general  average." 

Mr.  Elmslie  said  that  this  rule  proposed  what  was  the  English 
practice  at  this  time,  where  coals  and  engine-room  stores  were 
placed  on  a  ship  for  consumption.  They  had  had  several  cases  in 
the  Courts,  commencing  with  Wilson  v.  The  Bank  of  Victoria, 
Harrison  v.  The  Bank  of  Australasia,  and  Robinson  v.  Price,  to 
show  that  such  coals  and  engine-room  stores,  when  consumed 
under  these  circumstances,  were  not  the  subject  of  general  average, 
as  being  impliedly  required  by  the  shipowner  for  the  services  of 
the  ship  under  his  contract  of  affreightment. 

Mr.  GkAY  Hill  said  Mr.  Elmslie  had  told  them  that  the  two 
first  propositions  for  new  rules  were  self-evident  propositions, 
but  he  had  with  equal  justice  not  repeated  that  observation  with 
regard  to  the  third,  for  if  there  was  one  thing  self-evident  it  was 
this,  that  if  they  were  to  do  what  was  equitable  and  just  to  carry 
out  carefully  the  rule  of  general  average  they  would  want  a  small 
amendment  of  this  rule,  which  would  consist  of  the  omission  of 
the  word  not.  (Laughter.)  The  English  law,  he  ventured  to  say, 
was  not  as  the  average  adjuster  had  stated  it  to  be.  The  case 
of  Wilson  V.  The  Bank  of  Victoria  was  one  that  was  generally 
quoted,  and  that  was  the  case  of  a  sailing  ship  with  an  auxiliary 
screw  getting  into  collision  with  an  iceberg,  and  in  consequence 
of  her  upper  works  being  carried  away  she  could  not  use  her 
sails,  and  had  to  use  more  coal  than  she  would  have  been  bound 
to  use  in  working  her  auxiliary  screw  in  consequence  of  having 
lost  her  sails,  but  that,  he  took  it,  was  a  very  different  case  from 
what  was  treated  of  here.  They  had  already  passed  a  rule  that 
when  a  ship  was  got  off  shore  any  injury  to  her  engines  caused 
thereby  was  to  be  treated  as  general  average,  but  how  in  the 
world  was  she  to  be  got  off,  or  the  engines  to  be  set  in  motion  for 
that  object,  without  the  use  of  coal  for  that  purpose  ?  If  the 
principle  were  to  be  recognised  that  damage  and  expenses  caused 
in  the  effort  to  get  the  vessel  off  shore  were  to  be  treated  as 
general   average,   he   submitted  that   the    consumption   of  the 
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coal  must  be  put  on  the  same  footing,  as  it  was  all  part  pf  one 
transaction.  That,  according  to  his  view,  would  be  the  equitable 
and  right  course  to  take,  and  he  would  remark  again  that  ship- 
owners had  no  desire  to  push  their  claims  to  an  extreme  point, 
because  these  were  matters  that  must  be  dealt  with  by  way  of 
compromise.  Therefore  he  would  appeal  to  Mr.  Elmslie,  in 
order  to  save  him  the  trouble  of  moving  an  amendment,  that  he 
would  withdraw  the  motion  altogether.  That  would  leave  them 
free  in  England  to  deal  with  the  matter  in  accordance  with  their 
own  notions  of  English  law,  and  it  would  not  affect  their  friends 
on  the  Continent  at  all,  because  their  rule  already  allowed  that 
this  should  be  taken  into  consideration  as  general  average. 

Mr.  Jacobsen  also  asked  Mr.  Elmslie  to  withdraw  this  proposi- 
tion. If  not,  he  was  prepared  to  second  Mr.  Gray  Hill's  amend- 
ment to  strike  out  the  word  "  not." 

Mr.  Rose  wished  to  say  a  word  or  two  from  London  in 
support  of  the  view  of  Mr.  Elmslie.  Mr.  Gray  Hill  had  asked  if 
the  ship  was  ashore,  how  was  she  to  get  off  without  the  use  of  her 
engines;  but  he  might  put  a  parallel  case.  If  a  vessel  was 
ashore,  how  was  she  to  be  got  off  without  the  efforts  of  her  crew? 
And  what  he  contended,  on  that,  was  that  the  owner  of  the  caigo 
under  his  contract  of  affreightment  was  entitled  without  charge  to 
the  use  of  the  propelling  power  of  the  ship  and  of  the  crew  of 
the  ship  under  every  circumstance  which  might  arise  on  the 
voyage.  A  ship  might  be  pursuing  her  voyage  with  contrary 
winds,  and  there  would  be  consequent  delay.  He  could  see  no 
difference  between  that  case  and  the  one  before  them.  At  the 
same  time  he  did  not  wish  to  make  any  serious  opposition  to  the 
absolute  withdrawal  of  the  rule.  It  was  a  rule  which  he  would 
point  out  was  negative  in  its  character.  Well,  he  would  prefer  to 
see  it  stand  as  it  was.  He  had  no  opposition  to  offer  to  the  mere 
withdrawal  of  the  rule,  leaving  the  York -Antwerp  rules  as  they 
were. 

Mr.  Elmslie  :  I  quite  fall  in  with  that  view. 

The  President  :  Then  the  proposed  new  rule  is  withdrawn. 
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The  President  said  that  the  next  proposed  new  rule  was  as 
follows : — "  Cargo,  ships*  materials,  and  stores  btimt  for  fuel. 
Cargo,  ships'  materials,  and  stores,  or  either  of  them,  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be 
admitted  as  general  average  when,  and  only  when,  an  ample  supply 
of  fuel  had  been  provided,  but  the  estimated  quantity  of  coals 
that  would  have  been  consumed,  calculated  at  the  price  current  at 
the  ship's  last  port  of  departure  af  the  date  of  her  leaving,  shall  be 
charged  to  the  shipowner  and  credited  to  the  general  average." 

Mr.  Elmslie  said  he  believed  that  this  proposed  new  rule 
agreed  with  the  Continental  practice  and  also  with  the  English  law, 
excepting  that  they  had  made  provision  that  it  should  only  be 
operative  when  an  ample  supply  of  fuel  had  been  provided. 
Then  they  went  on  to  say  that  as  soon  as  a  shipowner  had 
got  his  ship  to  her  destination  by  burning  ship's  materials,  or 
cargo,  and  had  saved  the  ordinary  coal  which  he  would  be  bound 
to  provide  at  his  own  cost,  notwithstanding  any  ordinary  retarda 
tion  by  heavy  weather  which  he  might  encounter  on  the  voyage, 
they  then  provided  that  the  shipowner  was  not  entitled  to  get  free 
of  that  expense  which,  but  for  the  sacrifice  of  the  ship's  materials, 
he  would  have  had  to  have  borne.  Then,  in  order  to  prove  that 
the  shipowner  had  burnt  cargo,  it  would  be  manifestly  improper, 
unless  they  made  provision  that  the  cargo  owner  was  going  to  get 
the  full  valu^  of  his  cargo  back.  If  they  said  that  only  the  cost 
of  the  coal  was  to  be  borne  by  the  shipowner,  the  cargo  owner 
would  say,  "  I  have  lost  my  cargo  and  my  measure  of  damage  is 
the  value  of  the  cargo  sacrificed."  That  was  the  meaning  of 
those  additional  words  which  had  been  inserted  in  the  proposed  new 
rules : — "  Calculated  at  the  price  current  at  the  ship's  last  port  of 
departure  at  the  date  of  her  leaving  shall  be  charged  to  the  ship- 
owner and  credited  to  the  general  average."  They  could  not 
allow  the  difference  only  in  general  average,  as  the  cargo-owner 
was  entitled  against  his  fellow  adventures  for  the  cargo  value, 
while  the  shipowner  should  be  charged  with  the  value  of  the 
coals  which  would  have  been  consumed  in  the  completion  of  the 
voyage. 
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The  President  put  the  proposed  new  rule  and  it  was  agreed 
to  unanimously. 

The  next  proposed  new  rule  was  as  follows  : — 

"  Deductions  from  cost  of  repairs, 
"  In  adjusting  claims  for  general  average,  repairs  shall  be  subject 
to  the  following  deductions  in  respect  of  *  new  for  old,*  viz. — 

''  In  the  case  of  iron  ships  from  the  date  of  original  register  to 
the  date  of  accident" — 

''Up  to  \  year  old  {A), 
"  All  repairs  to  be  allowed  in  full,  except  painting  or  coating  of 
bottom,  from  which  one-third  is  to  be  deducted. 

''Between  i  and  3  years  {B), 

"  One  third  to  be  deducted  off  repairs  to  and  renewal  of  Boilers 
and  their  mountings,  Woodwork  of  Hull  Masts  and 
Spars,  Furniture,  Upholstery,  Crockery,  Metal  and  Glass- 
ware, also  Sails,  Riggings,  Ropes,  Sheets,  and  Hawsers, 
(other  than  wire  and  chain).  Awnings,  Covers  and  Paint- 
ing. 

"  One-sixth  to  be  deducted  off  Wire  Rigging,  Wire  Ropes  and 
Wire  Hawsers,  Chain  Cables  and  Chains,  Donkey 
Engines,  Steam  Winches  and  Connexions,  Steam  Cranes 
and  connexions  ;  other  repairs  in  full. 

" Between  ^  Sind  6 years  (C), 
"  Deductions  as  above  under  Clause  B,  except  that* one-sixth  be 
deducted    off    Ironwork    of    Masts    and    Spars,  and 
Machinery  other  than  boilers. 

"Between  6  and  10 years {D). 
"  Deductions  as  above  under  Clause  C  except  that  one-third  be 
deducted  off  Ironwork  of  Masts  and  Spars,  repairs  to 
and  renewal  of'  all  Machinery  and  all  Hawsers,  Ropes, 
Sheets,  and  Rigging. 


(     173     ) 

"  After  lo years  (E), 

**  One-third  to  be  deducted  off  all  repairs  and  renewals,  except 
Ironwork  of  Hull  and  cementing.  Anchors  to  be 
allowed  in  full. 

"  One  sixth  to  be  deducted  off  Chain  Cables. 

"  Generally  (F). 

**  The  deductions  (except  as  to  Provisions  and  Stores,  Machinery 
and  Boilers)  to  be  regulated  by  the  age  of  the  ship, 
and  not  the  age  of  the  particular  part  of  her  to  which 
they  apply.  No  painting  bottom  to  be  allowed  if  the 
bottom  has  not  been  painted  within  six  months  pre- 
vious to  the  date  of  accident.  No  deduction  to  be 
made  in  respect  of  old  material  which  is  repaired 
without  being  replaced  by  new,  and  Provisions  and 
Stores  which  have  not  been  in  use. 

In  the  case  of  wooden  or  composite  ships  : — 

*'When  a  ship  is  under  one  year  old  from  date  of  original 
register,  at  the  time  of  accident,  no  deduction  new  for 
old  shall  be  made.  After  that  period  a  deduction  of 
one-third  shall  be  made,  with  the  following  excep- 
tions : — 

''  Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be  sub- 
ject to  a  deduction  of  one-sixth  only. 

*'  No  deduction  shall  be  made  in  respect  of  provisions  and 
stores  which  had  not  been  in  use. 

"  Metal  sheathing  shall  he  dealt  with  by  allowing  in  full  the 
cost  of  a  weight  equal  to  the  gross  weight  of  metal 
sheathing  stripped  off,  minus  the  proceeds  of  the  old 
metal.  Nails,  felt,  and  labour  metalling  are  subject  to 
a  deduction  of  one-third. 
'  In  the  case  of  ships  generally  : — 

"In  the  case  of  all  ships,  the  expense  of  straightening  bent 
ironwork,  including  labour  of  taking  out  and  replacing 
it,  shall  be  allowed  in  full. 
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**  Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages,  and  graving  dock  materials,  shall  be 
allowed  in  full. 


"  Temporary  Repairs, 
"  No  deductions  *  new  for  old '  shall  be  made  from  the  cost  of 
temporary    repairs    of  damage    allowable    as    general 
average. 

Mr.  Elmslie  said  that  a  few  little  verbal  alterations  were  neces- 
sary, which  he  would  deal  with  as  he  came  to  them,  but  he 
would  now  proceed  with  the  broad  principle.  Since  the  York- 
Antwerp  rules  were  passed,  it  had  become  almost  of  daily  oc- 
currence that  cargo  was  carried  in  steamers  and  sailing  ships 
built  of  iron  rather  than  of  wood,  and  it  had  been  felt  by  the 
shipowners^  with  a  good  deal  of  reason  that  there  was  no  such 
measure  of  deduction  as  one-third  in  the  cost  of  repairs  on  re- 
instatement up  to  given  ages.  They  very  reasonably  said,  "  If  a 
ship  runs  into  us,  and  we  go  into  a  Registry  Court  of  the 
country,  there  are  no  deductions  made  new  for  old,  but  there  is 
a  reinstatement  made,  and  yet  after  a  lawful  act,  which  general 
average  must  be,  they  were  going  to  place  them  in  a  worse 
ix)sition  than  they  would  have  been  when  no  accident  occurred." 
For  instance,  they  might  have  sacrificed  an  iron  mast,  and  the 
ship  or  steamer  might  be  under  three  years  old.  Therefore, 
some  few  years  ago,  the  English  Average  Adjusters'  Association 
communicated  with  Lloyd's,  and  with  all  the  underwriting  bodies, 
and  with  all  the  shipowning  bodies,  and  as  the  result  of  the 
communications,  and  of  a  conference  then  held,  they  had 
formulated  these  rules.  They  had  been  found  to  work  very 
admirably,  and  he  submitted  to  their  Continental  confrires  that 
it  must  be  self-evident  to  them  that  there  was  no  justice  in  the 
old-fashioned  way  of  deducting  one-third,  regardless  of  what  the 
position  might  be,  and  he  hoped  they  would  see  their  way  dear 
to  accept  so  reasonable  a  proposition. 
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Mr.  McAkthur  said  he  had  much  pleasure  in  giving  a 
general  support  to  the  motion  of  the  Average  Adjusters'  Associa- 
tion. He  thought  they  must  all  agree  tiiat  this  scale  of  deduc- 
tions new  for  old,  which  had  been  drawn  up  after  consultation 
with  all  the  different  bodies  interested  in  this  matter,  was  a  very 
desirable  substitute  for  the  old  rough  and  ready,  and  indeed  in 
regard  to  iron  ships  inequitable,  practice  of  deducting  one  third 
new  for  old  in  all  cases.  This  scale  had  been  carefully  considered 
by  the  Liverpool  Special  Committee,  and  they  had  one  or  two 
alterations  to  propose  of  a  very  minor  character,  which  were  on 
page  1 1  of  their  report.  The  first  proposition  was  after  the 
word  "  repairs "  to  insert  the  words  "  to  be  allowed  in  general 
average."  That  was  merely  a  verbal  alteration  for  the  sake 
of  clearness.  Then  after  the  words  **  iron"  to  insert  the  words  **  or 
steel."  No  doubt  it  would  be  generally  understood  that  iron 
vessels  included  steel,  but  as  there  might  be  some  doubt  the  Com- 
mittee thought  that  the  passage  should  be  made  perfectly  clear 
by  inserting  those  words.  Then  the  third  alteration  was  with 
regard  to  boilers  and  their  mountings.  He  would  explain  that 
proposal  in  this  way.  According  to  the  scale  proposed,  new 
for  old  was  to  be  deducted  from  repairs  to  boilers  after  the  first 
year.  Now  he  thought  that  those  who  had  had  any  practical 
experience  of  the  matter  would  agree  that  the  time  was  far  too 
soon  to  make  the  deduction,  and  that  it  was  altogether  a  mistake 
to  say  or  to  suppose  that  by  any  repair  to  a  boiler  after  the  first 
year  they  got  an  increase  of  value  to  that  boiler ;  and  after  careful 
inquiry  the  Committee  proposed  instead  six  years.  Then  a  further 
amendment  was,  in  "C,"  to  omit  the  words  "  other  than  boilers," 
and  to  include  "  inclusive  of  boilers  and  their  mountings."  The 
effect  of  that  would  be,  in  place  of  deducting  one  third  new 
for  old  off  boilers  after  the  first  year,  the  boilers  would  be  placed 
on  the  same  footing  as  machinery,  one-sixth  would  be  deducted 
after  three  years,  and  one-third  new  for  old  would  be  the  deduc- 
tion after  six  years.  He  hoped  their  friends  would  be  able  to 
accept  that. 
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Mr.  Elmslie  said  they  would  accept  this  rule,  as  boilers  and 
their  mountings  had  been  very  much  improved  during  tlie  last  ten 
years. 

The  President  :  Then  the  essence  of  the  proposition  is  that 
the  boilers  and  mountings  are  to  be  on  the  same  footing  as 
machinery  and  their  fittings. 

Mr.  Laeisz  said  they  quite  agreed  in  principle  that  the 
present  deductions  did  not  answer  under  present  circumstances. 
They  had  been  told  that  this  was  the  general  practice  in 
dealing  with  the  clubs,  and  they  might  assume  that  it  was  a  fair 
basis.  He  wished,  however,  to  ask  one  question  which  he  failed 
10  make  out.  In  the  last  paragraph  on  page  23,  after  ten  years 
one-third  was  to  be  deducted  from  all  repairs  and  renewals  except 
ironwork  of  hull  and  cementing.  Was  there  nothing  to  be 
deducted  from  the  hull  ?  Anchors  were  to  be  allowed  in  full : 
why  should  they  not  say  that  the  ironwork  of  the  hull  should 
also  be  allowed  in  full  ?  It  was  not  quite  clear  to  him ;  he  could 
not  see  what  was  to  become  of  the  ironwork.  If  nothing  was  to 
be  deducted  it  should  be  stated. 

Mr.  Danson  said  the  inference  was  that  nothing  was  to  be 
deducted.     That  was  the  practice  in  regard  to  the  ironwork  of 
lie  hull,  no  matter  how  old  the  vessel  was. 

Mr.  Laeisz  asked  if  that  was  not  going  too  far. 

Mr.  Danson  said  it  was  not  considered  so. 

Mr.  Jacobsen  was  perfectly  agreed  that  the  old  custom  of 
deducting  one-third  was  quite  nonsensical  now,  but  he  had  some 
fear  that  they  were  not  fully  prepared  to  go  into  all  the  details 
contained  in  the  proposition.  It  might  be  necessary  in  England 
to  be  worked  out  by  the  chief  clubs  and  others,  and  it  had  been 
arrived  at,  no  doubt,  by  an  experience  extending  through  a  long 
[)eriod  of  years,  but  on  the  Continent  their  deductions  were  not 
in  every  respect  coincident  with  these  now  proposed  ;  they  made 
differences  in  the  deductions  on  steamers  for  different  periods. 
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not  for  three,  six,  and  ten  years,  but  for  five,  ten,  and  fifteen 
years.  It  was  the  same  at  Hamburg,  at  Copenhagen,  and  at 
other  ports,  and  he  believed  the  same  applied  to  the  Scandinavian 
clubs  generally,  and  of  course  each  one  believed  that  his  own  rules 
were  the  best.  He  feared  that  the  introducing  of  the  English  rules 
into  the  York-Antwerp  rules  would  be  followed  by  this  result, 
that  in  Hamburg  and  Scandinavia  they  would  attempt  to  bring 
those  rules  into  their  insurance  policies,  and  that  they  would  not 
like  at  all.  He  did  not  see  that  this  whole  thing  needed  to  be  in 
the  York-Antwerp  rules.  There  was  no  rule  put  down  in  the 
general  average  law  either  by  Denmark  or  by  Germany  as  to 
what  deduction  should  be  made. 

The  President  :  I  beg  your  pardon,  there  is. 

Mr.  Jacobssn  said  that  so  far,  then,  he  could  understand  why 
his  German  friends  were  ready  to  accept  it,  because  he*saw  that 
it  would  be  the  means  to  bring  the  owners  of  steamers  to  accept 
the  York-Antwerp  rules  when  they  had  a  chance  to  get  more  of 
the  general  average.  At  the  same  time  he  had  some  doubt 
whether,  in  the  short  time  that  they  had  at  their  disposal,  they 
could  make  themselves  masters  of  the  details  in  a  manner  that 
they  would  like  to  do.  He,  therefore,  could  not  vote  in  favour  of 
the  proposals,  but  he  would  not  decidedly  oppose  them.  He 
would  prefer  that  this  matter  should  be  quite  kept  out  of  the 
York-Antwerp  rules. 

Mr.  Gray  Hill  hoped  they  would  succeed  in  convincing 
Mr.  Jacobsen  and  inducing  him  to  be  with  them  in  this  matter. 
He  thought  all  their  Continental  friends  were  inclined  to  be  with 
them,  and  this  scale  represented  the  practice  of  the  English 
adjusters.  It  had  been  agreed  to  after  consultation  with  a  large 
number  of  bodies,  and  with  the  little  alterations  which  they  had 
suggested  with  regard  to  the  age  of  the  ships,  and  what  should 
be  the  deductions,  he  thought  any  objection  could  be  easily  met 
by  a  little  alteration  in  regard  to  the  bottom  paragraph,  where  it 
should  read  "  except  ironwork,  cementing,  and  anchors,  which 
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shall  be  allowed  in  full."  There  could  be  no  doubt  then  as 
to  the  meaning  of  that  paragraph.  Then  the  only  question 
would  be  whether  they  were  wise  to  introduce  this  explanatory 
schedule  instead  of  the  old  rule  of  one-third. 

Mr.  Jacobsen  said  that  was  not  the  question.  The  question 
was  whether  it  should  be  mentioned  at  all  or  not. 

The  President  said  the  German  rule  was  that  if,  at  the  time 
of  the  damage  done,  the  ship  was  under  one  year  old,  the  full 
amount  of  the  cost  of  repairs  should  be  allowed,  and  after  that 
there  was  a  varying  scale,  but  in  fact  it  came  to  this — first  year 
full  amount,  afler  that  one-third  off,  with  the  exception  of  chain 
cables  and  anchors,  which  were  one-sixth  off.  The  general 
principle  was  one-third  after  the  first  year. 

Mr.  Gray  Hill  thought  they  carried  their  German  friends  with 
them. 

The  President  said  the  German  law  dated  from  i860,  and 
times  had  changed  enormously  since  then 

Mr.  Gray  Hill  said  of  course  they  did  not  presume  to  inter- 
fere with  the  German  legislation  or  forms  of  agreement  He 
thought,  however,  that  they  were  nearly  unanimous,  and  that  they 
could  make  themselves  entirely  unanimous.  He  appealed  to  Mr. 
Jacobsen  to  withdraw  his  opposition  in  regard  to. this  rule. 

Mr.  Jacobsen  said  he  had  already  stated  that  he  would  not  de- 
cidedly oppose  it,  but  he  could  not  see  his  way  to  support  the 
proposition.  It  seemed  to  him  that  they  took  the  scale  on  the 
recommendation  of  certain  surveyors,  or  of  certain  men  who  were 
acquainted  with  these  things,  and  their  advice  might  be  perfectly 
good,  but  they  were  not  in  a  position  to  test  it  for  themselves,  and 
therefore  he  for  his  own  part  was  quite  unable  at  a  moment's 
notice  to  judge  whether  this  was  a  right  scale  of  deductions  or  not. 
He  was  not  prepared  to  vote  for  it,  but  at  the  same  time  he  would 
not  vote  against  it. 

Dr.  Predohl  said  he  took  the  same  view  as  Mr.  Jacobsen — that 
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they  could  not  give  a  just  decision  at  such  a  short  notice,  and  that 
it  was  not  desirable  to  insert  the  question  of  deductions  in  the 
York-Antwerp  rules. 

Mr.  J.  S.  Allen  was  afraid  that  there  had  been  some  misunder- 
standing as  to  how  this  scale  had  been  arrived  at.  It  was  not 
by  the  average  adjusters  alone,  but  some  years  ago  a  committee 
was  appointed  by  the  Average  Adjusters'  Association  to  endeavour 
to  draw  up  a  scale  of  deductions  which  would  be  equitable,  and 
they  obtained  opinions  from  various  bodies  interested  throughout 
England  and  it  might  be  elsewhere ;  but  in  a  matter  of  this  kind 
England,  was  not  the  least  to  speak  with  authority,  having  such  a 
large  quantity  of  shipping.  They  then  took,  he  thought  he  was 
right  in  saying,  as  a  basis  from  which  to  start,  the  rules  of  some 
of  the  most  important  steamship  associations.  Having  done  that 
they  then  consulted  steamship  owners'  societies  throughout  the 
United  Kingdom,  the  underwriting  bodies  throughout  the  United 
Kingdom,  and  certainly  these  rules,  if  not  the  best  absolutely 
which  could  he  arrived  at,  were  at  any  rate  a  just  and  fair  com- 
promise as  between  differing  opinions.  They  did  not  differ  much, 
and  they  represented  the  opinions  of  those  who  in  this  important 
ship-owning  country  were  most  enormously  interested  in  it.  in 
these  days,  looking  at  the  nature  of  materials  of  which  the 
large  majority  of  vessels  were  constructed,  it  was  a  great  injustice 
to  deduct  one  third,  as  had  been  the  case  in  this  country,  in 
Germany,  and  in  other  places  where  there  was  no  contract.  If 
there  were  no  contract  or  clause  in  the  contract  on  the  point  it 
would  be  necessary  to  deduct  one-third,  and  chat  would  be  doing 
a  great  injustice. 

Mr.  Danson  said  it  occurred  to  him  that  it  would  be  a  great  in- 
justice if  they  were  to  carry  out  the  suggestion  of  Mr.  Jacobsen, 
as  the  mercantile  community  would  be  left  in  the  position  of 
having  to  allow  an  average  adjuster  or  a  surveyor  at  the  port  of 
discharge  to  fix  the  scale  himself,  and  he  would  make  a  deduction 
sometimes  in  full,  sometimes  one-third,  and  sometimes  one-sixth, 
and  so  on ;   so  that  they  would  have  an  opinion  of  a  single 
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surveyor,  who  might  be  an  extremely  able  man,  and  might  make  an 
extremely  fair  allowance,  but  it  seemed  to  him  that  when  they 
had  here  the  collective  opinions  atid  wisdom  of  all  the  English 
bodies  of  surveyors  and  others  that  they  could  get  hold  of,  and 
that  this  was  a  compromise,  not  the  full  opinion  of  one  or  the 
other,  but  a  consensus  of  opinion  as  to  what  was  thought  best  for 
all  parties,  and  one  which  in  fact  had  been  carried  out  for  a  great 
number  of  years,  and  which  was  considered  to  do  substantial 
justice,  there  really  could  be  no  serious  objection  to  its  general 
adoption.  He  thought  this  was  a  step  in  the  right  direction,  and 
that  they  were  not  going  too  far  in  asking  that  it  should  be 
adopted  in  the  York- Antwerp  rules. 

Mr.  Ahlers  said  there  could  not  be  a  doubt  that  the  pro- 
visions of  the  German  law  in  regard  to  allowances  under  general 
average  had  become  almost  obsolete,  and  that  something  was 
needed  similar  to  what  was  now  proposed.  He  agreed  to  make 
this  introduction  into  the  York-Antwerp  rules,  for  he  and  his 
friends  felt  sure  that  those  provisions  must  be  corresponding  with 
the  deductions  made  in  England  in  the  insurance  of  ships.  If 
there  were  discrepancies  in  this  respect  there  would  not  be  any 
established  rule,  and  there  would  always  be  change  and  constant 
variations.  They  had  thought  of  giving  deductions  over  a  longer 
term  than  ten  years,  but  seeing  that  this  was  the  result  of  a  com- 
promise they  thought  it  better  to  accept  it  as  it  stood. 

Mr.  Allen  said  there  would  be  no  objection  on  the  part  of  the 
underwriting  body  to  agree  to  the  suggestion  made.  It  did,  in 
fact,  form  the  ordinary  practice  in  England  in  insurance  against 
particular  average.  After  twenty  years  it  was  usual  that  deduc- 
tions of  one-third  should  be  made  in  particular  average. 

Mr.  Elmslie  said  he  was  quite  content  to  adopt  that,  and  to 
say  that  after  ten  years  and  up  to  twenty  years  repairs  should  be 
allowed  in  full,  but  after  twenty  years  one-third  off,  so  that  it 
would  have  the  effect  that  between  ten  and  twenty  years,  repairs 
of  the  hull  of  an  iron  ship  would  be  allowed  in  full,  and  after 
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twenty  years  one-third,  and  that  would  do  away  with  the  one-sixth 
allowance,  which  was  only  complicated. 

Dr.  Pred5hl  asked  whether  Mr.  Allen  would  tell  them  the 
general  practice  of  insurance  against  particular  average. 

Mr.  Allen  :  To  allow  without  deduction  up  to  twenty  years, 
and  after  that  one-third  off— that  is  the  ordinary  practice. 

Dr.  PredShl  :  We  will  accept  that. 

The  President  :  Then  after  twenty  years  one-third  to  be  de- 
ducted from  all  repairs  and  renewals. 

Mr.  Elmslie  :  Anchors  and  cables  excepted. 

Mr.  Jacobsen  said  he  would  make  another  suggestion.  He 
did  not  believe  that  the  average  adjusters  here  wished  to  make 
rules  for  foreign  vessels,  neither  did  the  foreign  adjusters  wish  to 
make  rules  for  English  vessels.  He  would  suggest  that  instead 
of  supplying  all  these  details  they  should  have  a  rule  that  in 
adjusting  claims  for  general  average  they  should  be  subject  to  the 
deductions  which  were  inserted  in  the  vessel's  policy  of  insurance. 

The  President  at  this  stage  said  they  had  plenty  of  time  at 
their  disposal  on  the  morrow,  and  he  therefore  suggested  that 
the  further  discussion  for  the  day  should  now  cease,  and  this 
course  was  agreed  to. 

Mr.  Gray  Hill  suggested  that  the  rules  as  amended  up  to  the 
present  time  should  be  printed  and  placed  before  the  members  of 
the  Conference  on  the  morrow. 

The  President  :  That  will  be  done. 

The  Conference  then  adjourned  for  the  day. 
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THURSDAY,  28th  AUGUST,  1890. 

Third  Day. 

Dr.  Wendt  presided. 

The    Hon.   David     Dudley     Field     read     the    following 
paper : — 

SOME    ACCOUNT    OF  THE    PROGRESS    OF    PUBLIC 

OPINION,    SINCE  OUR    LAST    MEETING,    TOWARDS 

INTERNATIONAL    ARBITRATION. 


At  the  Meeting  of  this  Association  held  at  London  in  July, 
1887,  a  remarkable  paper  was  read  by  Mr.  Henry  Richard,  since 
deceased,  on  "The  Further  Progress  of  International  Arbitration/' 
By  way  of  supplement  to  that  paper,  I  propose  to  give  a  brief 
statement  of  the  principal  occurrences  since  then  which  go  to  con- 
firm his  views.  I  do  not  enter  into  the  argument  about  the  feasi- 
bility of  Arbitration,  or  about  its  being  a  better  way  of  settling 
disputes  than  bloody  war,  for  the  argument  upon  those  questions 
has  been  well  nigh  exhausted.  I  confine  myself  to  certain  preg- 
nant facts  which  bear  upon  our  side,  and  1  count  upon  our  side  all 
those  who  wish  for  the  establishment  of  a  permanent  High  Court 
of  Arbitration ;  all  those  who  wish  for  a  permanent  Treaty  of 
Arbitration,  without  a  court ;  and  all  those  who  are  content  with 
a  General  Agreement  among  men  that  Arbitration  should  always 
be  resorted  to  instead  of  War  between  Nations,  but  who  do  not 
ask  for  a  Permanent  Court  or  a  Permanent  Treaty. 

War  was  once  called  the  "  ultima  ratio  regum,''  as  if  kings  were 
the  only  persons  concerned  with  international  disputes,  though  the 
people  after  all  were  the  ones  most  affected.  There  was  another 
maxim,  as  old  and  as  true  as  the  first,  "  Delirant  reges,  plectuntur 
Achivi."  Times  have  changed,  however,  and  both  maxims  may 
be  dismissed  as  obsolete.     Kings  and  their  cabinets  have  disap- 
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peared  from  the  New  World,  and  from  part  of  the  Old,  while  in  all 
that  portion  where  they  still  remain  there  is  only  one  country  in 
which  the  will  of  the  potentate  is  supreme.  No  Christian  country, 
other  than  Russia,  exists  where  the  people  do  not  hold,  whether 
they  choose  to  exert  them  or*not,  the  issues  of  war  and  peace.  It 
is  to  the  people,  therefore,  that  we  address  ourselves ;  we  turn  to 
those  whose  suffrages  make  the  Parliaments  which  give  or  with- 
hold the  sinews  of  war.  In  our  efforts  to  find  peaceful  methods 
of  settling  International  Disputes,  we  have  not  had  as  yet  the 
answering  voice  of  a  single  king  or  king's  cabinet  in  all  Europe. 
But  what  of  that  ?  We  have  heard  encouraging  voices  from  many 
members  of  different  Parliaments,  and  we  have  heard  the  voices 
of  the  people,  the  voices  of  the  busy  and  toiling  millions,  whose 
labours  create  the  public  wealth,  and  whose  opinions,  when  plainly 
uttered,  are  more  potent  than  bayonets  or  cannon.  Let  us  now 
see  what  has  been  accomplished  since  our  last  Meeting. 

The  first  notable  event  was  the  presentation  in  the  autumn 
of  1887  of  a  memorial  from  234  Members  of  the  British  House 
of  Commons,  addressed  to  the  President  and  Congress  of  the 
United  States,  inviting  in  substance  the  proposal  by  the  United 
States  of  a  treaty  between  England  and  America,  which  should 
stipulate  for  submission  to  Arbitration  of  any  disputes  that  might 
arise  between  the  two  nations  and  which  could  not  be  adjusted  by 
diplomatic  agency.  The  memorial  was  received  with  respectful 
attention,  and  answering  memorials  were  sent  to  Congress  from 
different  bodies  in  the  United  States.  It  excited  attention  in  other 
countries,  and  soon  afterwards  a  memorial  was  signed  by  a  large 
number  of  Senators  and  Deputies  of  France,  expressing  the  wish 
that  a  Treaty  of  Arbitration  should  be  agreed  to  between  France 
and  the  United  States.  The  final  result  has  been  a  resolution, 
passed  in  April  of  the  present  year  by  the  two  Houses  of  Con- 
gress, and  signed  by  the  President,  in  these  words : — "  That  the 
President  be,  and  is  hereby  requested  to  invite,  from  time  to  time, 
as  fit  occasions  may  arise,  negotiations  with  any  Government  with 
which  the  United  States  has  or  may  have  diplomatic  relations,  to 
the  end  that  any  differences  or  disputes  arising  between  the  two 
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Governments,  which  cannot  be  adjusted  by  diplomatic  agency, 
may  be  referred  16  Arbitration,  and  be  peacefully  adjusted  by  such 
means."  Before  the  passage  of  this  resolution,  and  in  the  Session 
of  1888,  the  Congress  of  the  United  States  invited  a  Conference 
of  all  the  Independent  States  of  North  and  South  America  to 
consider  several  subjects  of  common  interest,  and  among  them 
that  of  a  peaceful  method  of  settling  international  controversies. 
The  invitation  was  accepted  by  every  Independent  State  of  the 
two  Continents,  and  the  Conference  was  held  in  Washington  in 
October,  1889,  and  continued  until  April,  1890.  The  result  of 
their  deliberations  was  the  passage  of  Resolutions  agreed  to  by  all 
the  States,  except  Chili  and  Mexico,  pledging  their  respective 
countries  to  submit  to  Arbitration  all  controversies  between  them 
which  did  not  involve  the  independence  or  autonomy  of  the 
States  concerned. 

Fairness  requires  me  to  add  that,  since  the  adjournment  of  the 
Conference,  war  has  broken  out  between  two  or  three  of  the  Cen- 
tral American  States,  and  a  violent  revolution  has  occurred  in 
Argentina,  a  South  American  State,  but,  so  far  as  I  understand 
them — and  I  must  confess  that  my  means  of  information  are  very 
imperfect — ^neither  of  these  events,  however  deplorable,  was  incon- 
sistent with  the  resolutions  of  the  Pan-American  Conference ;  the 
fighting  in  Argentina  was  no  more  inconsistent  with  international 
relations  than  was  the  civil  war  in  the  United  States,  and  the  war 
between  the  Central  American  States,  as  I  gather  from  the  vague 
statements  in  the  Journals,  arose  out  of  a  claim  of  one  of  them 
against  the  independence  of  others.  Nevertheless,  these  events 
have,  in  the  public  eye,  cast  a  shadow  over  the  prospects  of  imme- 
diate and  universal  peace  in  the  Western  Hemisphere,  and  have,  it 
must  be  confessed,  lessened,  however  unjustly,  our  respect  for  the 
people  of  the  countries  where  they  occurred. 

Another  most  notable  event  was  the  movement  begun  in  Paris 
in  June,  1888,  resulting  in  two  Conferences,  held  at  the  French 
capital  in  1889,  and  followed  in  1890  by  two  Conferences  in 
London,  one  the  Universal  Peace  Congress,  convened  at  the 
Westminster  Town  Hall  from  the  14th  to  the  19th  of  July,  1890, 
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and  the  other  the  Inter-Parliamentary  Conference,  held  at  the 
Hotel  M^tropole,  in  London,  July  22nd  and  23rd,  1890.  At  the 
former  of  these  Conferences,  strong  resolutions  in  favour  of 
Arbitration  and  Disarmament  were  passed,  and  by  the  Inter- 
Parliamentary    Conference    the  following,   among  others,   were 


*^  That,  as  a  means  of  promoting  peace  and  goodwill  between 
nations,  the  members  of  the  International  Parliamentary  Confer- 
ence again  urge  the  conclusion  of  Treaties  of  Arbitration,  by 
which,  without  interference  with  their  independence  or  autonomy, 
the  nations  would  engage  to  submit  to  Arbitration  the  settlement 
of  all  differences  which  might  arise  between  them,  but,  where  the 
conclusion  of  Treaties  of  Arbitration  may  for  the  present  be  found 
difficult  of  realization,  the  Conference  strenuously  uiges  the  refer- 
ence of  disputes  to  Arbitration  or  Mediation,  the  members  of  the 
Conference,  on  their  part,  pledging  themselves  to  exert  their 
individual  and  collective  influence  in  their  respective  coimtries, 
both  in  and  out  of  Parliament,  to  give  practical  effect  to  the  views 
and  principles  set  forth  in  this  resolution." 

"  That  this  Conference  rejoices  to  learn  that  an  effort  is  now 
being  made  to  conclude  a  Treaty  of  Arbitration  between  France 
and  the  United  States.  It  welcomes  with  pleasure  the  adoption 
of  resolutions  in  favour  of  the  principle  of  Arbitration  by  the 
Parliaments  of  Norway,  Spain,  and  Italy,  and  expresses  a  hope 
that  other  European  countries  will  speedily  follow  this  example." 

"That  as  closer  relations  between  the  members  of  various  Par- 
liaments would  make  for  peace,  the  Conference  recommends  the 
appointment  of  a  Parliamentary  Committee  for  each  country,  with 
a  view  to  the  interchange  of  ideas  and  the  consideration  of  dis- 
putes as  they  may  arise." 

"  That  this  re-union  shall  be  continued  yearly  in  one  of  the 
various  capitals — ^the  next  Conference  to  be  held  at  Rome." 

In  the  Convention  just  agreed  to  between  England  and  Portugal, 
in  respect  of  possessions  in  Southern  Africa,  a  resort  to  Arbitra- 
tion in  case  of  disagreement  about  its  provisions  or  their  execution 
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is  five  times  mentioned.*  The  Emperor  of  Russia  has  accepted 
the  submission  to  him  of  differences  between  France  and  Holland, 
respecting  a  boundary  in  Guiana.  The  new  Constitution  of 
Brazil,  just  adopted,  contains  a  clause  prohibiting  the  Republic 
from  engaging  either  alone  or  in  concert  with  other  Powers  in  any 
war  of  conquest  And  lastly,  on  the  prorogation  of  the  Parlia- 
ment of  Great  Britain  by  the  Queen  in  the  present  month,  she 
made  this  announcement:  "  I  have  offered  to  the  President  of  the 
United  States  to  submit  to  Arbitration  the  questions  of  differences 
that  have  arisen  between  us  with  respect  to  jurisdiction  in  Behring 
Sea."  Now,  in  view  of  all  these  events,  who  will  say  that  the 
cause  of  International  Arbitration  has  not  prospered  since  Mr. 
Richard's  famous  and  prophetic  memoir  ? 

Having  said  thus  much  about  Arbitration,  may  I  add  something 
about  Disarmament  ?  Here  it  must  be  confessed  that  our  move- 
ment has  not  prospered.  The  Great  Powers  of  Europe  are  acming 
more  and  more,  as  if  to  prepare  for  that  battle  of  Armageddon 
which  some  interpreters  of  Scripture  believe  to  be  the  inevitable 
preliminary  to  the  coming-in  of  the  Millennium.  What  a  spectacle 
does  Europe  now  exhibit — more  than  three  millions  of  men  on 
the  Peace  footing,  as  it  is  called  in  grim  irony,  armed  with  every 
available  weapon  of  slaughter,  and  fourteen  millions  more  already 
trained,  and  ready  to  spring,  as  out  of  the  ground,  at  the  first  call 
to  arms  !  Is  not  the  wit  of  man  competent  to  devise  a  scheme  of 
simultaneous  and  proportionate  disarmament?  Cannot  some 
competent  authority  be  moved  to  propose  a  Congress  of  European 
Nations  to  consider  whether  such  a  measure  be  not  practicable 
and  safe  ? 

There  are  at  present  six  Great  States,  calling  themselves  the 
Powers,  each  armed  to  the  teeth,  alternately  defying  or  threatening 
the  rest.  They  have  so  far  kept  quiet  since  1870,  saving  the  war 
of  Russia  against  Turkey,  and  thus  for  twenty  years  have  not 
broken  the  peace,  but  it  seems  impossible  to  bind  them  by  any 
indissoluble  bond  to  keep  it  for  any  definite  period.  Why  is  it 
impossible  ?    There  was  a  time,  800  years  ago,  when  the  Nobles 

♦This  Convention  was  not, however,  ratified  by  Portugal. —Hon.  Gen.  Sec. 


(     i87     ) 

of  Central  Europe,  potentates  of  their  day,  in  despair  of  otherwise 
taming  the  lawless  among  them,  entered  into  a  league  of  p  eace 
which  they  called  the  "  truce  of  God,"  and  that  truce  maintained 
comparative  tranquillity  and  safety  for  long  years,  in  what  we  call 
the  Dark  Ages.  Cannot  the  potentates  of  our  time  do  as  much  in 
this  brighter  age  ? 

Mr.  President  and  Gentlemen, — This  Association  was  begun  in 
the  hope  that  it  might  do  something  towards  forming  a  strong 
public  opinion,  which  should  compel  recourse  to  Arbitration 
instead  of  War  for  the  disagreement  of  nations,  and  thus  bring 
about  general  disarmament  and  peace.  Let  us  persevere,  "  count- 
ing naught  done  while  aught  remains  undone." 

Mr.  T.  Crosfield  (Liverpool)  said  he  was  not  going  to  move  any 
formal  vote  of  thanks  to  the  Honourable  Mr.  Field  for  the  eloquent 
and  convincing  address  he  had  given,  ^r  he  believed  it  was  not  in 
accordance  with  custom  to  do  so.  At  the  same  time  they  all  felt 
under  a  deep  debt  of  gratitude  to  him  for  having  gone  through 
the  various  stages  of  arbitration  and  explained  them  so  tho- 
roughly. He  must  give  his  most  hearty  support  to  the  principles 
Mr.  Field  had  so  ably  advocated.  No  doubt  one  of  the  great 
miseries  of  Europe  and  the  world  was  the  large  standing  armies 
at  present  existing,  and  if  anything  could  be  adopted  by  which 
these  could  be  diminished  a  great  work  would  be  accomplished. 
In  commercial  affairs  matters  in  dispute  were  now  referred  to  an 
impartial  authority,  and  were  settled  without  recourse  to  law  ex* 
penses  or  law  delay.  Why  should  not  the  same  course  be 
adopted  between  nations?  He  did  not  think  a  diminution  of 
armaments  would  take  place  until  some  system  was  adopted  by 
which  disputes  between  nations  could  be  settled  by  reference  to 
arbitration.  A  great  deal  had  been  done  in  the  past.  The  Alabama 
question  was  one  which  had  been  peaceably  settled,  and  Great 
Britain  had  been  better  friends  with  America  ever  since  that  time, 
whereas  if  they  had  embroiled  themselves  in  a  fratricidal  war  they 
could  hardly  measure  the  amount  of  misery  which  would  have 
been  entailed.    What  was  to  be  aimed  at  as  a  fundamental 
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principle  was  that  in  case  of  disputes  between  nations  they  should 
be  referred  to  impartial  arbiters,  and  that  there  should  be  <  Courts 
of  Appeal  established  to  which  ultimate  reference  could  be  made. 
Of  course  the  world  had  been  so  accustomed  to  nations 
quarrelling  one  with  another  and  settling  their  disputes  by  an 
appeal  to  arms,  that  he  was  afraid  it  would  take  a  long  time  to 
bring  peoples  to  the  opinion  that  there  was  a  wiser  and  better  and 
more  humane  and  a  more  Christian  principle  by  which  disputes 
could  be  settled.  Nevertheless,  he  thought  it  would  be  of  vast 
importance  if  it  went  forth  to  the  world  that  this  Congress  was  of 
opinion  that  the  time  had  now  arrived  when  such  a  matter  should 
be  taken  in  hand  in  a  hearty  spirit.     (Applause.) 

The  Chairman  then  called  upon  Sir  George  Baden  Powell  to 
read  a  paper  upon  "  Territorial  Waters  and  Fishery  Rights  " 

Sir  George  Baden  Powell  accordingly  read  the  following 
paper : — 

RIGHTS    OF    FISHERY    IN    TERRITORIAL    AND 
EXTRA-TERRITORIAL  WATERS. 


INTRODUCTORY. 

The  somewhat  technical  title  of  this  address  defines  a  subject 
which  just  now  claims  a  large  share  of  public  attention,  and 
which  has  been  in  the  past  the  cause  of  serious  disputes  among 
nations. 

In  addressing  a  conference  of  this  association  I  wish,  however, 
to  confine  myself  to  the  international  aspect  of  the  subject — ^that 
is  to  say,  to  those  rights  of  fishery  in  the  open  sea  which  belong 
to  any  one  nation  or  to  all  nations  in  common. 

At  the  present  moment  rival  claims  to  such  right  of  fishery  are 
creating  grave  international  complications  in  various  parts  of  the 
worid.  In  Behring  Sea  and  the  North  Atlantic  the  United  States 
and  the  United  Kingdom  are  in  active  dispute ;  in  Newfoundland 
we  find  ourselves  contesting  the  claims  of  France.     In  recent 
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years,  in  the  European  waters  of  the  North  Sea,  fishery  rights 
have  been  the  subject  of  international  discussion,  and  happily  of 
international  agreement ;  while  in  seas  adjacent  to  Australia  and 
Ceylon  fishery  rights  are  claiming  the  serious  attention  of  the 
Governments  concerned.  Perhaps  the  main  reason  for  the  grow- 
ing importance  of  ocean  fishery  rights  is  the  rapid  increase  in 
means  of  marine  locomotion,  coupled  with  the  rapid  growth  of 
the  population,  and  the  new  facilities  with  which  capital  accumu- 
lates and  devotes  itself  to  new  openings  all  the  world  over. 
Firms  in  London  manage  steam  and  sailing  vessels  collecting 
pearl  shell  in  the  Indian  Ocean  or  beche-de-mer  in  the  Pacific. 
British  capital  earns  large  profits  from  the  regulated  capture  of 
fur  seals  in  the  North  Pacific;  Frenchmen  in  St.  Malo  work 
large  and  profitable  cod  fisheries  in  Newfoundland  and  Iceland  ; 
sealers  from  all  quarters — Nova  Scotia,  Hawaii,  Japan,  Cali- 
fornia, and  British  Columbia — ^are  concentrating  their  energies  in 
the  North-west  Pacific,  which  is  now  the  one  remaining  habitat  of 
the  valuable  fur  seal.  Out  of  some  400,000  sealskins  brought  to 
market  in  1889  only  10,000  were  obtained  outside  the  North 
Pacific,  where  the  seals  still  breed  in  millions  on  the  Pribelov, 
Commander,  and  Lobos  Islands. 

Happily,  also,  there  is  a  growing  disposition  in  these  days  for 
nations  to  determine  these  strictly  industrial  questions  by  the 
peaceful  means  of  negotiation  and  arbitration. 

In  the  old  days  the  whalers  in  the  South  Seas  or  Baffins  Bay 
exercised  a  rough  justice  one  with  the  other  in  the  absence  of  all 
controlling  powers.  Ownership  of  the  whale  depended  on  "  first 
harpoon  in  "  ;  and  the  manoeuvring  and  racing  with  this  object  in 
view  lent  a  picturesque  and  exciting  element  to  an  otherwise 
uninviting  pursuit.  Again,  in  the  old-established  cod  fisheries  in 
Nova  Scotia  and  Newfoundland,  the  fishermen  adventurers  who 
came  over  annually  from  Europe  established  a  rough  administra- 
tion amongst  themselves,  electing  one  of  their  number  as  admiral 
of  the  fishing  fleet  for  the  year,  and  entrusting  him  and  his 
colleagues  with  certain  powers  to  be  exercised  for  the  common 
good.     But  in  those  days  all  joined  to  work   in  common   the 
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common  right  of  the  harvest  of  the  ocean  on  the  principle  that 
all  sea  fish  were  unappropriated  and  sea  fishing  came  under  the 
legal  maxim,  '*  Res  nuUius  cedit  occupantiP  In  those  days,  also, 
no  State  could  well  interfere  or  exercise  jurisdiction,  for  such 
seas  were  too  remote.  A  sailing  man-of-war  could  indeed  hover 
round,  but  she  could  not  be  in  constant  or  immediate  communi- 
cation with  any  administrative  base.  Nowadays,  however,  with 
the  telegraph  and  steam  any  State  can  readily  exercise  jurisdiction 
in  any  part  of  the  ocean. 

For  these  reasons  it  become  of  very  special  importance  to  set 
out  fully  the  conditions  under  which  rights  of  fishery  on  the 
ocean  can  or  shall  be  enjoyed  in  these  days. 

RIGHTS   DEFENDED. 

In  limine  it  is  well  to  define  our  subject  The  meaning  of  the 
term  "  Fishery  "  is  much  in  dispute.  Presumably  the  term  means 
the  catching  of  fish ;  but  then  what  are  fish  ?  At  one  time  the 
Roman  Catholic  Church  was  greatly  exercised^as  to  whether  por- 
poise was  fish  or  flesh,  and  could  or  could  not  be  eaten  at  Lent, 
with  a  view  to  the  mortification  of  the  body.  On  the  one  hand 
the  learned  would  argue  that  the  porpoise  was  a  warm-blooded 
mammal  breathing  the  upper  air.  On  the  other,  the  philosopher 
would  assert  that  it  lived  and  moved  and  had  its  being  entirely  in 
the  sea.  So  too  in  these  days  we  hear  that  in  Newfoundland  the 
French  were  given  the  treaty  right  "  to  catch  fish  and  dry  them 
on  the  shore."  They  now  set  up  lobster-canning  factories,  and 
the  Newfoundlanders  object  that  lobsters  are  not  fish,  and  cer- 
tainly canning  is  not  "  drying."  Whales  are  "  fish  "  par  excel- 
lence to  the  whaler,  whatever  the  naturalist  may  say. 

On  this  occasion  we  are  dealing  generally  with  the  "  fructus  " 
or  harvest  of  the  sea,  and  shall  therefore  have  to  adopt  the  wider 
definition  of  fish  as  "  any  living  being  that  inhabits  the  sea,"  and 
"  Right  of  Fishery  "  as  the  right  of  an  individual  to  capture  such 
"  fish." 

These  rights,  again,  are  either  "natural"  or  "acquired." 
According  to  the  great  authority  Kent  (Commentaries,  page  28). 
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"  The  free  use  of  the  ocean  for  navigating  and  fishing  is  common 
to  all  mankind,  and  the  public  jurists  generally  and  explicitly 
deny  that  the  main  ocean  can  ever  be  appropriated."  The  fish 
of  the  sea  are  the  property  of  nobody  until  caught.  Such  is  a 
bald  statement  of  the  natural  right  in  the  abstract.  But  with 
civilisation  spreading  fast  over  the  world  complex  limitations  of 
the  "  natural  right  "  rapidly  arise,  just  as  over  large  areas  of  land 
nowadays  the  natural  right  of  the  individual  to  capture  ftrx 
natures  has  become  in  nearly  all  lands  very  much  circumscribed. 

There  thus  grow  up  on  the  sea  acquired  rights  of  fishery — by 
custom  and  prescription,  by  the  right  of  the  strong,  by  mutual 
agreement,  and  by  treaty.  In  these  latter  days  the  last  method  is 
acquiring  new  and  more  constant  force — ^a  most  desirable  con- 
summation provided  due  respect  be  paid  to  two  conditions.  In 
the  first  place,  even  with  the  best  of  technical  knowledge  at  com- 
mand, it  is  almost  impossible  to  draft  treaty  engagements  which 
shall  provide  against  all ,  the  contingencies  of  the  future.  New 
conditions  are  sure  to  supervene.  For  instance,  the  failure  of 
the  Treaty  of  Washington,  made  so  lately  as  187 1,  is  in  great 
part  due  to  the  fact  that  the  cod,  and  especially  the  mackerel, 
have  changed  their  haunts,  and  thus  rendered  nugatory  many  of 
the  stipulations  of  that  treaty. 

In  the  second  place  it  should  become  customary  to  revise  these 
treaties  as  circumstances  alter,  and  in  deciding  on  the  actual 
alterations  it  would  be  well  if  arbitration  was  more  commonly 
utilised.  In  the  present  Newfoundland  difficulty  there  should  be 
no  hesitation  whatever  in  entrusting  to  arbitration  the  definitions 
of  the  right  of  the  very  ancient  treaty  which  still  regulates  fishery 
rights  on  the  French  shore.  The  decision  of  the  arbitrators 
should  be  adopted  with  the  direct  object  of  buying  out  the 
French,  which  is  the  only  method  of  putting  an  end  to  a  trouble- 
some and  perennial  dispute. 

Fishery  rights  in  the  ocean  are  thus  defined.  We  also  see  that 
they  may  be  individual  rights  held  by  the  citizens  of  some  one 
nation,  or  common  rights  open  to  the  citizens  of  all  nations  on 
equal  footing.  This  will  depend  on  whether  they  exist  within  or 
outside  territorial  waters. 
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IN  TERRITORIAL  WATERS. 

It  is  generally  claimed,  and  is  certainly  becoming  an  accepted 
axiom,  that  within  territorial  waters  the  citizens  of  the  controlling 
State  have  full  rights  to  the  exclusion  of  citizens  of  all  other 
states.  Mr.  Seward  laid  this  down  very  explicitly  on  behalf  of 
the  United  States  in  1862  : — "  The  sea  is  open  to  all  nations,  but 
there  is  a  portion  of  the  sea  adjacent  to  every  nation  over  which 
the  sovereignty  of  that  nation  extends  to  the  exclusion  of  every 
other  political  authority."  There  are  what  Sir  Travers  Twiss  has 
well  termed  "jurisdictional  waters."  There  no  longer  exists  any 
doubt  as  to  the  rights  of  sovereignty  a  nation  possesses  over  its 
territorial  waters,  and  this  right  may  be  taken  by  common  usage 
to  include  the  "fructus"  of  the  waters.  It  is  true  that  the 
fundamental  motive  in  claiming*  such  sovereignty  is  the  security 
of  the  State,  but  there  abides  also  the  principle,  known  to  Roman 
Law,  that  navigable  rivers  and  coast  waters  are  national  property 
free  to  all  citizens  of  the  nation  but  not  to  foreigners,  especially 
in  regard  to  the  "  fructus." 

We  need  not  discuss  here  the  rights  of  private  individuals  or  of 
the  State  to  regulate  fisheries  or  appropriate  the  results,  nor  need 
we  discuss  the  unsettled  question  of  the  landward  limit  of  terri- 
torial waters.  All  such  matters  are  purely  national  concerns. 
The  international  aspect  is  found  when  we  discuss  the  seaward 
limits  of  such  waters,  and  thus  determine  where  international 
rights  begin. 

Here  again  the  common  opinion  is  that  the  three-mile  limit 
marks  the  dividing  line.  Thus  when  Spain  claimed  a  six-mile 
limit  round  Cuba  the  United  States  declined  to  agree,  "not 
being  prepared  to  admit  that  Spain,  without  a  formal  concurrence 
of  other  nations,  can  exercise  exclusive  sovereignty  upon  the  open 
sea  beyond  a  line  of  three  miles  from  the  coast,  so 'as  to  deprive 
the  Americans  of  the  rights  common  to  all  nations  on  the  seas." 

But  this  three-mile  limit  is  not  of  universal  application.  Four 
miles  is  the  accepted  limit  in  Norway.  At  Berwick-on-Tweed,  a 
distance  of  five  miles  is  claimed  for  fishery  purposes.     In  British 
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and  American  laws  twelve  miles  is  the  declared  limit  for  various 
quarantine  and  customs  purposes.  The  United  States  Govern- 
ment has  also  held  (Mr.  Bayard's  letter,  May,  1886)  "The  sove- 
reignty of  the  shore  does  not  extend  beyond  three  miles  from 
low-water  mark.  But  .  .  .  there  is  no  fixed  rule  defining 
the  distance  from  the  coast  within  which  a  nation  can  make 
seizures  to  prevent  the  violation  of  its  own  laws."  There  is  thus 
much  latitude  to  be  allowed  as  to  seaward  limits.  It  is  not  prob- 
able, however,  that  the  consensus  of  nations  would  ever  be 
accorded  to  the  extreme  views  put  forward  by  Mr.  Dana  at  the 
Halifax  Conference,  when  he  contended  that  a  fisherman  could 
pursue  free-swimming  fish  even  within  the  said  three-mile  limit, 
provided  he  did  not  touch  bottom  with  anchor,  trawl,  or  weighted 
bait-line. 

It  may,  however,  be  generally  asserted  that  within  territorial 
waters,  whatever  the  limit  seaward,  the  nation  enjoys  full  right  of 
fishery,  to  the  exclusion  of  all  foreigners  not  admitted  by  special 
treaty  or  permission. 

IN   EXTRA-TERRITORIAL  WATERS. 

In  the  open  ocean,  generally  speaking,  the  supply  of  fish  is 
inexhaustible,  but  there  do  exist  particular  areas  or  particular 
fisheries,  where  the  harvest  of  the  sea  may  be  destroyed,  or  the 
mutual  rights  of  the  fishermen  ignored  unless  some  controlling 
authority  is  set  up  to  protect  the  interests  of  all  concerned 

Let  me  illustrate  these  two  points.  We  have  the  notable  and 
pressing  case  of  the  fur  seals  in  the  Northern  Pacific.  The  seals 
breed  on  the  Commander  and  Pribelov  Islands  in  the  months  of 
July,  August,  and  September ;  for  the  remainder  of  the  year  they 
travel  away  3,000  miles  south  in  search  of  food,  and  return  in 
time  for  the  breeding  season.  About  200,000  seals  are  judiciously 
captured  on  these  breeding  islands  each  year,  but  at  least  50,000 
seals  are  captured  at  sea  at  various  points  over  the  3,000  mile 
route.  Perhaps  one-third  of  this  latter  total  are  captured  in  the 
narrow  channels  between  the  Aleutian  Islands  and  other  waters 
within  100  miles  of  the  breeding  places.     The  owners  of  these 
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ands,  leased  from  the  United  States  and  Russian  Governments, 
are  asserting  that  the  indiscriminate  capture,  which  only  com- 
menced in  1884,  of  seals  out  at  sea,  and  especially  in  the  channels 
leading  to  the  islands,  is  already  materially  reducing  the  number 
of  seals  coming  to  breed  They  point  out  that  precisely  similar 
killing  has  positively  destroyed  the  whole  of  the  fur  seal  captures 
in  various  groups  of  islands  in  the  South  Seas,  and  they  maintain 
that  they  have  an  equitable  claim  that  the  seals  they  protect  in 
their  breeding  places  shall  not  be  exterminated  by  being  thus 
"  fished  "  for  at  sea. 

On  the  other  hand,  quite  a  large  industry  exists  for  catching 
seals  at  sea.  It  appears  to  me  that  these  sealers  have  quite  as 
much  right  to  capture  the  seals  at  sea  as  the  lessees  of  the  islands 
have  to  capture  the  seals  on  shore,  and  they  maintain  that  they 
have  an  equitable  claim  that  the  numbers  of  seals  frequenting  the 
open  sea  shall  not  be  diminished  by  wholesale  slaughter  on  the 
rookeries.  Both  sides  claim  protection  for  the  seals.  It  may 
here  be  noted  that  when  Russia  claimed  the  exclusive  right  of 
whaling  and  fishing  to  the  north  of  the  51st  parallel  of  latitude  in 
the  Pacific,  the  United  States  at  once  claimed  equal  rights ;  and 
when,  in  1822,  the  Boston  brig  Pearl  was  seized  by  the  Russians 
for  whaling  in  Behring  Sea,  release  and  compensation  were 
promptly  demanded  and  accorded. 

Thus  in  regard  to  the  Behring  Sea  fur  seal  fishery  the  Ameri- 
cans claim  the  right  to  control  the  fishery  even  hundreds  of  miles 
from  the  breeding  islands,  while  fishers  in  the  open  sea  far  from 
land  demand  the  right  to  continue  their  operations,  and  not  to 
have  the  supply  diminished  by  injudicious  slaughter  in  the  breed- 
ing islands. 

Another  case  in  point  is  the  pearl-shell  fishery  in  the  Indian 
Ocean.  This  valuable  commodity,  worth  from  ^150  to  ;^i8o  in 
the  London  market,  is  obtained  by  the  employment  of  some  80 
or  90  British  vessels  in  an  area  of  the  Indian  Ocean  adjacent  to 
Western  Australia. 

It  so  happens  that  this  portion  of  the  ocean  is  included  within 
the  boundaries  of  the  colony  as  set  out  in  the  conunission  to  the 
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Governor  of  the  colony  in  1830,  although  extending  over  an  area 
of  ocean  600  miles  in  width.  The  colony  now  maintains  a 
revenue  vessel  on  the  fishing  ground  to  control  the  fishing, 
administer  justice,  and  aid  in  securing  that  the  fishing  vessels  pay 
customs  duties  on  the  stores  they  use.  The  colony  levies  licence 
fees  (of  j£i  per  vessel)  and  an  export  duty  of  ^2  per  ton  on  pearl 
shell  landed,  in  order  to  meet  the  necessary  expenditure. 

But  the  fishing  takes  place,  in  the  main,  outside  the  three  mile 
limit ;  and  the  Colonial  jurisdiction  is  not  supposed  to  extend  so 
far.  Thus,  practically,  the  duties  can  only  be  levied  on  British 
vessels  at  sea,  or  on  those  which  come  into  port  in  Western 
Australia  to  refit,  to  land  cargoes,  &c  Foreign  vessels  could  be 
exempt,  provided  they  did  not  enter  an  Australian  port,  but 
frequented  some  non-Australian  port.  In  such  case  the  increased 
distance  might  prove  more  expensive  than  the  light  dues  levied. 

The  right  to  charge  these  dues  and  to  exercise  this  control 
outside  the  three-mile  limit  is  based  on  an  Act  of  the  Federal 
Council  of  Australasia,  which  (Federal  Council  Act,  1885,  section 
15)  enacts  that  the  Council  shall  have  legislative  authority,  inter 
alia,  in  respect  of  "  fisheries  in  Australian  waters  outside  territorial 
limits."  In  1889  this  council  passed  an  Act  to  "  regulate  the 
p)earl  shell  and  beche-de-mer  fisheries  in  Australasian  waters 
adjacent  to  the  colony  of  Western  Australia."  In  1888  a  similar 
Act  had  been  passed  dealing]with  the  fisheries  in  the  seas  adjacent 
to  Queensland  (on  the  east  coast). 

It  is  further  to  be  remembered  that  in  such  cases,  except  there 
be  some  formulated  public  right,  not  only  is  indiscriminate  and 
injurious  fishing  carried  on,  but  there  is  no  law  between  man  and 
man.  For  instance,  common  law  does  not  prevail,  and  any 
fisherman  can  and  may  use  the  right  of  the  stronger,  and  oust 
previous  occupants  of  any  particular  ground.  In  the  North  Sea 
these  evils  were  very  seriously  felt.  For  instance,  a  powerful 
trawler  would  sail  "right  over"  long  lines  or  drift  nets,  and  fishing 
vessels  did  actually  carry  various  instruments  constructed  for  the 
sole  purpose  of  cutting  the  lines  and  nets  of  others,  which  they 
might  find  to  be  in  their  own  way.    Thus  in  regard  to  extra- 
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territorial  waters  the  preservation  of  the  "fish"  and  the  mutual 
rights  of  the  fishermen  are  with  difficulty  preserved  in  the  absence 
of  any  common  compelling  power.  And  yet  in  several  places  at 
the  present  time  great  damage  will  be  done  to  the  common  rights 
of  fishery  unless  some  police  control  is  set  up.  The  uncontrolled 
greed  of  the  individual  may  easily  destroy  the  industry,  to  an 
equal  share  in  which  so  many  other  individuals  have  an  equitable 
claim. 

REMEDIES.    • 

I  have  endeavoured  to  indicate  in  outline  what  is  the  present 
condition  of  the  rights  of  fishery  in  the  sea.  I  need  scarcely 
enter  into  the  interesting  account  of  the  value  of  these  ocean 
fisheries  to  mankind,  of  their  products  in  foods  and  articles  of 
commerce — fish,  salt  fish,  oils,  furs,  pearls,  and  pearl  shell,  coral, 
sponges,  bones,  guano,  and  so  forth  ;  nor  of  the  value  to  a  mari- 
time country  of  so  excellent  a  nursery  and  training  for  seamen^ 
It  remains,  however,  to  indicate  what  may  yet  be  done  to  preserve 
to  mankind  this  great  source  of  wealth,  and  incidentally  to  remove 
causes  of  international  dispute,  which  do  create  international 
friction  and  might  aid  to  fan  the  flame  of  war. 

The  remedy  to  which  I  would  call  special  attention  is  the 
somewhat  novel  one  which  I  will  call 

INTERNATIONAL    ADMINISTRATION. 

There  are  many  specific  points  on  which  control  may  be  desir- 
able. In  the  preservation  of  the  fishery,  methods  of  fishing,  times 
of  fishing,  and  limits  of  catch  may  be  necessary.  For  the  safety 
of  the  fishermen  there  is  the  important  question  of  lights  carried 
by  them  at  night.  Recently  this  question  has  been  very  fully 
gone  into  at  the  International  Maritime  Conference  at  Washing- 
ton, on  the  success  of  which  we  all  congratulate  ourselves, 
especially  as  this  was  greatly  due  to  two  of  our  vice-presidents. 
Sir  Charles  Hall,  the  chief  British  representative,  and  to  Dr. 
Sieveking.  The  elaborate  system  of  lights  and  night  signals  to 
distinguish  drift  nets,  trawlers,  &c.,  authorised  by  this  Conference, 
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is  of  little  value  unless  enforced.  Other  regulations,  such  as  the 
enforcement  of  a  common  law  and  regulations  of  drink  traffic,  are 
also  of  the  greatest  advantage  to  those  frequenting  any  common 
fishing  ground. 

The  guiding  principle  to  be  followed  is  that  the  nations  taking 
part  in  any  sea  fishery  shall  be  encouraged  to  establish  by  mutual 
agreement  regulations  for  the  control  of  all  frequenting  the  fishery, 
and  the  custom  should  be  fostered  that  any  nations  subsequently 
sharing  in  these  fisheries  shall  conform  to  the  same  regulations. 
The  immediate  course  of  action  is  by  international  conference  to 
decide  on  the  area  and  the  regulations,  the  delegates  binding 
their  respective  Governments  by  coincident  and  identical  legisla- 
tion to  compel  their  own  ships  and  citizens,  entering  the  area 
under  their  flag,  to  conform  to  the  regulations. 

In  the  highly  successful  North  Sea  Fisheries  Convention  we 
have  an  interesting  and  encouraging  example  of  what  can  be  done 
in  establishing,  as  it  were,  international  legislation  and  administra- 
tion over  great  areas  of  the  ocean  for  the  preservation  of  common 
fishery  rights. 

We  must  remember  that  in  more  than  one  instance  there  has 
reappeared  a  tendency  for  nations  to  reassert  over  large  areas  of 
ocean  the  assumption  of  actual  sovereignty,  and  where  such  an 
arrangement  has  the  merit  of  simphcity  it  would  necessitate, 
before  it  came  into  general  adoption,  a  general  agreement  among 
the  Powers  concerned  in  a  sort  of  partition  of  the  ocean  into  spheres 
of  influence,  somewhat  after  the  fashion  of  the  recent  international 
partition  of  Africa — ^rights  of  transit  or  free  navigation  being  pre- 
served to  vessels  of  all  nations.  In  such  case,  however,  very 
special  regard  would  have  to  be  given  to  any  prescriptive  or  con- 
ventional right  of  user,  including,  above  all,  that  of  fishery, 
established  by  vessels  or  citizens  of  other  nationalities. 

It  seems  far  more  probable,  however,  that  particular  areas  can 
best  be  controlled  by  what  I  have  termed  International  Adminis- 
tration, that  is,  joint  international  agreement  as  to  regulations  and 
their  enforcement  over  definite  areas.  By  such  a  local  application 
of  the  law  of  nations  we  can  readily  remove  this  great  class  of 
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causes  of  international  difference  and  quarrel ;  by  this  means  can 
great  practical  good  be  done  in  the  interests  of  the  peace  and  the 
prosperity  of  mankind. 

Mr.  Griffith  said  the  very  interesting  paper  to  which  they 
had  just  listened  showed  the  important  work  which  lay  before  an 
institution  like  their  Association.  The  old  law  evidently  was  not 
sufficient,  judging  by  the  facts  which  had  been  adduced  by  the 
writer  of  the  paper,  to  meet  all  the  difficulties  that  arose. 
Territorial  waters  undoubtedly  were  fixed,  but  the  fish  themselves 
would  not  subject  themselves  to  the  same  law.  Fishermen,  of 
course,  followed  the  fish,  and  the  disputes  that  arose  in  conse- 
quence certainly  formed  one  of  the  points  where  the  general 
principles  of  arbitration  should  be  adopted.  The  papers  read  by 
the  Hon.  Mr.  Field  and  by  Sir  George  Baden  Powell  were,  in  his 
mind,  appropriately  connected.  The  offer  by  the  Government  of 
this  country  to  submit  to  arbitration  the  question  of  the  fisheries 
in  Behring  Straits  was  to  his  mind  most  satisfactory,  and  it  was 
to  be  hoped  that  the  result  would  be  relief  from  the  difficulties 
that  arose  in  connection  with  territorial  waters  and  fisheries.  He 
would  take  the  opportunity  of  congratulating  Mr.  Field  upon  the 
success  which  had  attended  his  efforts  to  promote  the  cause  of 
arbitration — efforts  which  were  likely  to  produce  even  more 
success  in  future. 

Mr.  Gray  Hill  said  he  had  listened  with  great  interest  to  boih 
papers,  which  had  enlarged  his  ideas  and  broadened  his  mind. 
He  was  so  much  accustomed  to  deal  in  a  practical  way  with 
practical  things  that  perhaps  he  was  too  much  disposed  to  forget 
that  there  were  larger  things  to'  be  considered,  and  that  it  was 
desirable  that  this  Association  should  undertake  the  consideration 
of  those  larger  questions  side  by  side  with,  though  not  to  the 
exclusion  of,  the  practical  questions  upon  which  they  had  already 
achieved  so  much  success.  (Hear,  hear.)  The  time  had  happily 
now  passed  when  there  was  any  fear  of  war  breaking  out  between 
nations  upon  questions  of  trivialities.  The  point  was  how  far 
nations   could   be  induced  to  refer  matters  of  importance   to 
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arbitration,  and  although  the  deliberations  of  this  Association 
might  be  said  perhaps  to  be  not  of  so  great  importance  as  the 
members  might  wish  them  to  be,  nevertheless  they  added  a  drop 
to  the  ocean  when  they  expressed  their  hope  that  in  regard  to  the 
Behring  Straits  fishery  question  the  offer  of  the  British  Govern- 
ment would  be  accepted.  If  there  were  any  nations  more  fitted 
to  lead  the  way  in  this  matter  than  others  surely  those  nations 
were  the  United  States  and  the  United  Kingdom,  which  stood  to 
one  another  in  the  relations  of  brotherhood,  or  perhaps,  as 
Englishmen  might  like  to  think,  of  parent  and  child.  (Hear, 
hear.) 

Mr.  Whitehouse,  as  a  citizen  of  the  United  States,  expressed 
his  gratification  at  the  views  stated  in  the  papers  which  had  been 
read. 

Mr.  Haines,  as  a  practical  fisherman,  said  he  would  like  to 
make  a  few  remarks.  He  had  been  for  five  years  engaged  on  the 
high  seas  in  fishing,  and  had  been  led  into  one  of  the  disputes  on 
territorial  waters.  As  a  leader  of  the  Australian  pearling  fleet  he 
had  come  into  contact  with  the  Government  in  the  dispute 
which  had  been  mentioned  in  Sir  George  Baden  Powell's  paper. 
This  was  not  an  international  afl^ir,  but  was  closely  allied  to  it. 
It  was  an  intercolonial  dispute.  There  would  be  found  several 
different  disputes  pending  now  upon  fishery  questions— the 
Behring  Straits  question  between  the  United  States  and  Great 
Britain,  the  dispute  between  the  United  States  and  Canada  on 
the  Atlantic  side,  that  between  France  and  Newfoundland,  that 
between  Western  Australia  and  the  British  flag.  He  should  be 
very  glad  to  see  arbitration  resorted  to  in  all  these  cases,  but  to 
his  mind,  before  arbitration  could  be  thoroughly  satisfactory,  they 
wanted  to  lay  down  some  definite  basis  and  some  consistent  basis 
for  them  all.  If  one  set  of  arbitrators  proceeded  on  one  question 
and  another  on  another,  without  some  guiding  principles,  he 
could  not  see  that  the  result  would  be  consistent.  Now  there 
were  two  lines  which  could  be  laid  down  firmly  in  regard  to 
all  these  disputes  as  to  extra-territorial  fisheries,  a  more  definite 
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explanation  of  the  three-mile  limit,  and  of  territorial  waters. 
They  had  got  this  far  that  it  was  now  generally  recognised  that 
three  miles  from  the  low-water  mark  constituted  the  territorial 
waters  of  a  country,  and  that  three  miles  round  islands  lying 
beyond  those  limits  were  also  territorial  waters,  and  that  bays  or 
gulfs,  when  the  opening  was  not  more  than  lo  miles,  should  also 
be  territorial  waters ;  but  they  had  no  rules  laid  down  as  to  sunken 
dangers.  There  were  rocks  and  shoals  constituting  perils  to 
navigation  which  an  adjacent  country  was  supposed  to  mark  by 
means  of  lighthouses  or  buoys.  A  particular  country  was  morally 
responsible  to  other  nations  for  the  indication  of  the  dangers 
within  her  immediate  neighbourhood.  He  thought  there  should 
be  some  corresponding  consideration  of  territorial  jurisdiction  for 
three  miles  round  shoals  within  a  certain  depth,  say  for  example 
six  fathoms.  That  was  one  point,  and,  in  fact,  the  three-mile 
limit  in  its  various  phases  was  a  subject  eminently  fitted  for  this 
Association  to  thrash  into  shape.  The  Behring  Sea  question  was 
practically  one  coming  under  the  head  of  the  three-mile  limit  and 
what  was  a  closed  sea.  Then  the  question  between  the  United 
States  and  Canada,  which  was  in  abeyance  under  a  modus 
vivendif  came  under  another  head.  Mr.  Chamberlain,  in  his 
despatch  to  Lord  Salisbury  enclosing  the  treaty  which  was  not 
ratified,  said  there  was  a  substantial  agreement  between  both 
sides  as  to  the  material  facts  of  the  case,  and  it  was  simply  a 
question  of  commercial  intercourse.  The  United  States  claimed 
that  the  ordinary  facilities  granted  to  ordinary  traders  in  time  of 
peace  by  friendly  nations  should  also  be  extended  to  fishing 
vessels.  Canada,  on  the  other  hand,  passed  a  law  prohibiting 
American  fishing  vessels  from  coming  into  certain  ports,  except  for 
certain  specified  purposes  which  would  constitute  distress,  and 
the  United  States  objected  to  this.  The  speaker  proceeded  to 
leply  to  an  article  by  Dr.  GefTcken  in  the  Fortnightly  Review  on 
the  subject  of  fisheries,  and  concluded  by  observing  that  if  the 
two  points  he  had  mentioned  were  brought  into  shape  a  very 
good  service  would  be  done  by  this  Association. 


(     «oi     ) 

Dr.  Barclay  said  it  devolved  upon  him,  as  Secretary  of  a 
Committee  formed  at  the  \&t  conference  to  consider  the  question 
of  territorial  waters,  to  explain  what  had  been  done.  The  Com- 
mittee had  been  duly  formed  and  set  to  work,  and  endeavoured 
to  carry  out  the  objects  of  the  resolution  appointing  it,  but  he 
regretted  to  say  that  they  were  not  able  to  present  a  final  report  on 
the  subject.  They  had  come  to  the  conclusion  that  they  had  not 
sufficient  information  on  the  subject,  and  that  they  should  first 
obtain  information  by  means  of  a  questionnaire.  That  question' 
naire  had  been  drawn  up  and  they  intended  to  circulate 
it  as  widely  as  possible  and  hoped  members  present  would  assist 
in  that  effort  The  valuable  paper  read  by  Sir  George  Baden 
Powell  came  very  fitiy  at  the  present  moment,  and  he  would 
move  that  Sir  George  be  thanked  for  the  paper,  and  that  it  be 
referred  -to  the  Committee  upon  Territorial  Waters  for  their  con- 
sideration. 

Mr.  Griffith  seconded,  and  the  motion  was  carried. 

Sir  George  Baden  Powell,  in  responding  to  the  vote,  ex- 
pressed his  thanks,  and  said  he  would  be  very  happy  to  do  any 
work  he  could  in  the  direction  of  carrying  out  the  objects  of  the 
Association.  He  thanked  Mr.  Haines  for  giving  the  result  of  his 
practical  experience,  Mr.  Haines  being  one  of  the  men  affected 
by  the  want  of  international  care  for  their  fisheries.  The  case  of 
Western  Australia  seemed  to  him  to  be  one  in  which  the  Govern- 
ment of  the  Colony  and  the  Imperial  Government  ought  to 
undertake  to  frame  legislation  solely  in  the  interests  of  the 
fisheries,  which  should  apply  to  ships  of  all  nations,  for  this  was 
not  one  of  those  matters  which  should  be  left  in  the  hands  of  the 
municipal  powers. 

Mr  Gray  Hill  then  submitted  the  following  resolution: 
••That  this  Association  expresses  the  earnest  hope  that  the  offer 
made  by  Her  Majesty's  Government  for  referring  to  arbitration 
the  questions  which  have  arisen  between  the  United  Kingdom 
and  the  United  States  may  be  accepted." 
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Mr.  Whitehouse  seconded  the  motion,  and  suggested  that  the 
resolution  should  be  transmitted  to  the  President  of  the  United 
States  through  Mr.  Dudley  Field. 

The  motion  was  carried  unanimously. 

GENERAL  AVERAGE. 

After  a  short  adjournment, 

The  Conference  proceeded  to  the  further  consideration  of  the 
York-Antwerp  rules,  the  President  (Dr.  Sieveking)  re-occupying 
the  chair. 

The  proposed  new  Rule  as  to  deductions  from  cost  of  repairs 
was  proceeded  with. 

Mr.  Elmslie  said  there  had  been  a  suggestion  that  the  Rule 
now  under  consideration  should  be  put  from  the  Chair  in  a 
slightly  amended  form. 

Mr.  Jacorsen  said  he  was  afraid  of  all  these  details  in  the 
York-Antwerp  Rules.  Strictly  speaking  it  was  an  English 
practice  which  was  being  introduced,  a  practice  which  was  not  in 
accordance  with  the  practice  abroad.  How  far  it  was  different 
was  difficult,  on  such  short  notice,  to  make  clear,  but  at  all  events 
he,  representing  an  underwriting  interest,  was  afraid  of  introducing 
these  things  into  General  Average  Rules,  because  the  conse^ 
quence  might  be  that  they  would  be  forced  upon  them  in  their 
policies.  He  thought  the  question  might  be  settled  in  a  way 
agreeable  to  all  if,  instead  of  detailing  all  these  things,  they  put 
down  a  general  principle  which  would  allow  each  Company  to 
make  the  deductions  usual  in  settling  claims.  So  far  as  he  knew, 
even  without  any  special  rule  about  deductions,  it  was  not  the 
practice  in  England  or  elsewhere  to  deduct  one-third,  even  where 
the  law  said  one-third  might  he  deducted.  At  present,  when  a 
General  Average  claim  was  made  out  and  the  repairs  had  to  be 
made  good,  the  adjusters  deducted,  as  he  understood,  in  practice 
less  than  one-third.  If  that  were  the  case  he  thought  the  whole 
question  might  be  settled  if  instead  of  mentioning  all  these  details 
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they  were  to  put  in  that,  in  adjusting  claims  for  General  Average, 
repairs  shall  be  subject  to  deductions  according  to  the  custom  of 
the  country  or  port  where  the  vessel  is  registered.  He  would 
move  that  as  an  amendment. 

Mr.  Laeisz  said  if  they  were  to  agree  upon  this  Rule,  as  he 
hoped  they  would,  he  would  entreat  Mr.  Jacobsen  to  withdraw 
his  objection,  since  their  English  friends  had  been  so  fair  as  to 
withdraw  the  ironwork  over  20  years.  The  Germans  were  of 
opinion  that  they  had  arrived  at  a  very  fair  solution,  which  also 
agreed  with  the  practice  of  other  countries  on  the  Continent  jn 
questions  of  General  Average.  Their  apprehension  had  been 
that  the  adoption  of  the  Rule,  as  proposed  originally  by  the 
Average  Adjusters'  Association,  would  disturb  their  practice  in 
particular  average  and  get  shipowners  to  press  for  fewer 
deductions,  and  no  deductions  in  case  of  old  ships. 
Having  got  over  that,  they  thought  it  fair  to  have  the  rule 
altered  as  was  now  proposed,  because  they  all  agreed  that  the 
law  as  it  stood  did  not  answer  the  requirements  of  the  present 
day.  The  law  in  most  continental  countries,  as  he  under- 
stood it,  clearly  said  that  one-third  was  to  be  deducted  off  all 
repairs,  with  a  few  exceptions  in  regard  to  anchors  and  so  on, 
and  if  the  adjuster  on  the  Continent  were  compelled  to  deduct 
one-third — for  it  was  not  correct,  as  Mr.  Jacobsen  had  stated,  that 
he  was  in  practice  allowed  to  make  other  arrangements — it  would 
not  do  to  draw  the  distinction  between  English  ships  and  Danish 
ships  and  German  ships,  which  would  arise  from  the  provision  as 
to  the  port  of  registry.  They  would  arrive  at  very  curious  results 
if  the  average  statement  were  to  differ  according  to  the  flag  of 
the  ship.  He  would  strongly  recommend  the  adoption  of  the 
Rule. 

Mr.  Jacobsen  said  Mr.  Laeisz  might  say  an  Average  Adjuster 
had  no  right  to  deduct  less  than  one-third,  but  nevertheless,  in 
practice  he  always  did,  as  he,  the  speaker,  understood,  in  Copen- 
hagen, in  Hamburg,  and  also  according  to  English  practice.  If 
he  were  mistaken  in  this,  of  course  the  standpoint  frpm  which  his 
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amendment  had  been  proposed  was  a  wrong  one,  and  he  would 
withdraw  it. 

Mr.  Ahlkrs  said  the  official  stater  in  his  country  was  bound 
by  the  law,  and  could  not  deduct  anything  other  than  the  one- 
third  ;  therefore  he  was  prepared  to  accept  the  recommendation. 
It  might  be  that  private  staters  in  Germany  might  make  other 
deductions  than  the  one-third,  but  it  was  not  the  law,  and  unless 
there  had  been  an  agreement  in  a  special  case  the  law  must  be 
followed. 

Mr.  Allen  said  the  practice  in  Great  Britain  had  been 
modified  by  consent.  It  seemed  to  him  they  would  be  stultifying 
themselves  if  they  accepted  the  amendment  proposed  by  Mr. 
Jacobsen,  although  they  could  understand  the  motive  that  gave 
rise  to  it. 

Mr.  Jacobsen  said  after  the  opinions  that  had  been  expressed 
it  was  quite  clear  there  was  not  the  slightest  chance  of  getting  his 
amendment  accepted,  and  therefore  he  would  withdraw  it,  but  he 
regretted  he  could  not  vote  for  the  amendment  proposed. 

The  President  then  put  the  motion  for  the  adoption  of  the 
Rule  in  the  following  form  : — 

"  DEDUCTIONS  FROM  COST  OF  REPAIRS. 

**  In  adjusting  claims  for  general  average,  repairs  to  be  allowed 
in  general  average  shall  be  subject  to  the  following  deductions  in 
respect  of  "  new  for  old,"  viz. — 

"In  the  case  of  iron  or  steel  shipSy  from  date  of  original  register 
to  the  date  of  accident, — 

''Up  to  1  year  old  (A), 

"  All  repairs  to  be  allowed  in  full,  except  painting  or  coating 
of  bottom,  from  which  one-third  is  to  be  deducted. 

"  Between  x  and  3  years  (B). 

"  One-third  to  be  deducted  off  repairs  to  and  renewal  of  Wood- 
work of  Hull,  Masts  and  Spars,  Furniture,  Upholstery, 


(    «os     ) 

Crockery,  Metal  and  Glassware,  also  Sails,  Rigging, 
RopeS;  Sheets  and  Hawsers  (other  than  wire  and  chain), 
Awnings,  Covers,  and  Painting. 
"  One-sixth  to  be  deducted  off  Wire  Rigging,  Wire  Ropes  and 
Wire  Hawsers,  Chain  Cables  and  Chains,  Donkey 
Engines,  Steam  Winches  and  connexions.  Steam  Cranes 
and  connexions ;  other  repairs  in  full. 

"  Between  3  and  6  years  (C), 

'*  Deductions  as  above  under  Clause  B,  except  that  one-sixth 
be  deducted  off  Ironwork  of  Masts  and  Spars,  and 
Machinery  (inclusive  of  boilers  and  their  mountings). 

"Between  6  and  10 years  (D), 
"  Deductions  as  above  under  Clause  C,  except  that  one-third 
be  deducted  off  Ironwork  of  Masts  and  Spars,  repairs  to 
and  renewal  of  all  Machinery  (inclusive  of  boilers  and 
their  mountings),  and  all  Hawsers,  Ropes,  Sheets,  and 
Rigging. 

^*  Between  10  and  1$  years  (JE), 
*^  One-third  to  be  deducted  off  all  repairs  and  renewals,  except 
Ironwork  of  Hull  and  Cementing  and  Chain  Cables, 
from  which  one-sixth  to  be  deducted.     Anchors  to  be 
allowed  in  full. 

"  Over  IS  years  {F 
"One-third   to   be    deducted  off   all  repairs    and    renewals. 
Anchors  to  be  allowed  in  full.  One-sixth  to  be  deducted 
off  Chain  Cables. 

"  Generally  [G). 
"The  deductions  (except  as  to  Provision  and  Stores,  Machinery, 
and  Boilers)  to  be  regulated  by  the  age  of  the  ship,  and 
not  the  age  of  the  particular  part  of  her  to  which  they 
apply.  No  painting  bottom  to  be  allowed  if  the  bottom 
has  not  been  painted  within  six  months  previous  to  the 
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date  of  accident.  No  deduction  to  be  made  in  respect 
of  old  material  which  is  repaired  without  being  replaced 
by  new,  and  Provisions  and  Stores  which  have  not  been 
in  use. 

"  In  the  case  of  wooden  or  composite  ships : — 

"When  a  ship  is  under  one  year  old  from  date  of  original 
register,  at  the  time  of  accident,  no  deduction  new  for 
old  shall  be  made.  After  that  period  a  deduction  of 
one-third  shall  be  made,  with  the  following  excep- 
tions : — 

''Anchors  shall  be  allowed  in  full.  Chain  cables  shall  be 
subject  to  a  deduction  of  one-sixth  only. 

"No  deduction  shall  be  made  in  respect  of  provisions  and 
stores  which  had  not  been  in  use. 

*'  Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  cost  of 
a  weight  equal  to  the  gross  weight  of  metal  sheathing 
stripped  off,  minus  the  proceeds  of  the  old  metal. 
Nails,  felt,  and  labour  metalling  are  subject  to  a  deduc- 
tion of  one-third. 

**  In  the  case  of  ships  generally : — 

''  In  the  case  of  all  ships,  the  expense  of  straightening  bent 
ironwork,  including  labour  of  taking  out  and  replacing 
it,  shall  be  allowed  in  fuU. 

"  Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages,  and  graving  dock  materials,  shall 
beallowed  in  full." 

The  Resolution  was  carried  rum  eon. 

Temporary  Repairs. 

On  the  motion  of  Mr.  Elmslie  the  proposed  new  Rule  on  this 
subject  was  adopted  as  follows : — 
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"  Temporary  Repairs. 

"  No  deduction  *  new  for  old '  shall  be  made  from  the  cost  of 
temporary  repairs  of  damage  allowable  as  general 
average." 

Treatment  of  payment  for  Salvage  Services, 

The  Association  of  Average  Adjusters  submitted  the  following 
as  the  proposed  new  Rule  upon  this  subject : — 

**  Payments  for  salvage  services  rendered  to  a  stranded  or 
otherwise  disabled  ship  shall  be  dealt  with  as  general 
average;  except  that  payment  for  salvage  services 
assessed  by  legal  process  on  specific  values  shall  be 
charged  directly  to  the  interests  specified." 

Mr.  Elmslie,  in  moving  its  recommendation,  said  it  had 
always  been  a  matter  of  anxious  moment  for  Average  Adjusters  to 
determine  how  they  should  deal  with  payments  made  for  salvage 
services.  Various  views  had  been  expressed  even  in  this  country, 
namely,  whether  salvage  should  be  treated  as  general  average  or 
whether  it  should  be  specifically  treated.  The  proposed  new 
Rule  provided  that  salvage  should  be  treated  as  general  average 
with  certain  exceptions  and  it  was  with  regard  to  those  exceptions 
that  he  invited  the  consideration  of  the  Conference.  They  were 
not  intended  to  cover,  and  did  not,  in  fact,  cover,  a  case  of  this 
sort,  where  a  shipmaster  had  made  a  contract  with  salvors  to  save 
the  ship  and  cargo,  and  had  consented  to  pay  lo  per  cent  for  the 
saving  of  the  ship  on  the  value  saved,  and  20  per  cent,  on  the 
cargo.  That  would  be  giving  the  ship  an  undoubted  preference. 
It  would  therefore  not  cover  such  a  case,  although  the  agreement 
might  afterwards  come  into  Court,  and  specific  performance 
might  be  asked  for.  The  only  exception  to  the  general  principle 
laid  down  was  where,  by  legal  process,  the  salvage  had  been 
decreed  by  a  Court  upon  specific  interests.  He  believed  their 
continental  friends  agreed  that  ordinarily  all  payments  to  salvors 
were  general  average,  but  where  there  had  been  a  decree  by  legal 
process  on  specific  values,  in  other  words,  as  there  used  to  be. 
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one-tenth  or  one-fifth— or  whatever  portion  it  was — of  the  cargo 
had  to  be  given  up  and  the  ship  had  to  be  ransomed,  they  said 
that  must  remain  decreed ;  but  otherwise  salvage  was  the  subject 
of  general  average. 

M.  Langlois  said  he  quite  agreed  with  the  proposal,  so  far  as 
it  went  in  the  direction  of  treating  payments  for  salvage  services 
as  general  average,  but  the  second  part,  to  take  the  value  which 
might  have  been  fixed  even  by  legal  process  he  did  not  think  was 
right.  He  thought  the  only  value  saved  for  the  owner  of  the 
ship  and  for  the  owner  of  the  cargo  was  that  which  arrived  at  the 
port  of  destination.  He  did  not  know  what  might  be  done  in  a 
port  of  refuge.  He  would  propose  to  accept  the  article  as  to  its 
first  clause,  and  deal  with  the  value  at  the  port  of  destination. 

Mr.  Jacobsen  said  he  did  not  think  their  English  friends 
would  be  satisfied  with  Mr.  Langlois'  proposal,  but  he  himself 
must  admit  that  he  was  not  quite  clear  on  the  meaning  of  the 
words  ''assessed  by  legal  process,"  The  question  was  not 
whether  salvage  services  were  specified  on  the  value  of  a  ship  and 
cargo  either  by  contract  or  by  a  Court.  That  might  be  only  a 
mode  of  writing  out  how  much  salvage  should  be  paid.  He 
thought  when  the  salvage  service  was  rendered  with  the  object  of 
bringing  out  cargo,  it  ought  to  be  considered  as  a  general  average 
act,  and  whether  the  payment  was  contracted  for  in  one  lump 
sum,  or  whether  it  was  contracted  for  in  a  percentage  upon  the 
ship  and  cargo,  it  came  out  all  the  same.  The  rule  was  not 
quite  clear  as  the  word  stood  at  present,  and  he  would  suggest  to 
leave  out  the  last  line  and  add,  "  dealt  with  as  general  average 
whenever  those  services  are  originally  employed  with  the  inten- 
tion of  saving  both  ship  and  cargo." 

Mr.  £.  R.  LiNDLEY  supported  the  proposal  of  Mr.  Jacobsen, 
thinking  that  gentleman  had  hit  a  blot.  Cases  of  sauve  quipeut 
had  not  been  considered  in  this  proposed  amendment,  and  as  it 
at  present  stood  in  dealing  with  such  cases.  Average  Adjusters 
would  he  unduly  hampered.  Mr.  Jacobsen's  amendment,  he 
thought,  met  the  case  fairly,  because  it  excluded  the  cases  where 
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the  saving  of  cargo  was  done  simply  for  the  purpose  of  getting 
it  away  as  quickly  as  possible,  and  without  the  ultimate  object  of 
saving  the  whole  adventure.  He  did  not  think  his  Liverpool 
and  London  friends  would  object  to  the  amendment,  which 
seemed  to  him  to  be  a  reasonable  one. 

Mr.  McArthur  asked  to  be  allowed  to  say  a  word  from  an 
English  point  of  view  as  to  the  difficulty  he  should  feel  in  accept- 
ing Mr.  Jacobsen's  amendment.  The  English  law  clearly  laid 
down  that  in  case  services  were  rendered  to  a  ship  and  cargo  in 
distress,  the  salvor  had  a  claim  against  each  owner  of  property 
saved.  His  claim  was  not  against  the  property  as  a  whole,  but 
against  each  owner  of  property  saved,  and  that  claim  he  could 
enforce  as  soon  as  the  property  was  brought  into  safety.  Now, 
when  a  ship  and  cargo  were  brought  to  their  port  of  destination, 
and  by  agreement  or  otherwise  the  salvage  was  settled  for  a  lump 
sum  on  the  property  as  a  whole,  he  quite  thought  the  fairest 
course  was  to  treat  that  as  general  average  and  apportion  it  over 
the  ultimate  values ;  but  if  the  salvor  chose  he  could  enforce  his 
remedy  at  some  intermediate  place  to  which  the  ship  and  cargo 
might  be  brought.  The  claim  might  be  decided  by  the  Courts  of 
that  place,  which  might  decide  to  give  the  salvor  so  much  in 
respect  of  the  ship,  and  so  much  in  respect  of  the  cargo.  The 
amounts  were  then  fixed  and  he  did  not  see  how  adjusters  had 
any  right  to  take  those  two  amounts,  to  add  them  together  and 
to  re-open  them  so  as  to  make  the  owner  of  the  ship  liable  for  one 
quarter  or  a  less  amount  than  the  Court  had  made  him  liable  for. 
That  was  the  difficulty  he  felt  from  an  English  point  of  view  in 
accepting  Mr.  Jacobsen's  amendment. 

Mr.  Carver  said  he  would  urge  upon  members  of  the  London 
Association,  who  had  brought  this  matter  forward,  to  consider 
whether  it  would  not  be  better  to  withdraw  it.  To  his  mind  it 
was  an  amendment  which  endeavoured  to  condense  into  four 
lines  a  subject  that  could  not  be  so  condensed.  Difficulties, 
some  of  which  had  been  |X)inted  out,  seemed  to  him  to  crop  up 
in  almost  every  line.      That  some  salvage  services  were  properly 
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treated  as  general  average  he  supposed  no  one  disputed,  and  that 
other  services  were  not  general  average  he  thought  was  also 
equally  clear.     It  depended  upon  the  circumstances  of  each  case, 
and  he  was  not  aware  there  was  any  real  guide  in  attempting  to 
formulate  all  these  cases  in  one  short  rule.     Mr.  Jacobsen  had 
put  forward  an  amendment  which  certainly,  very  much  improved 
the  Rule,  but  still  it  did  not  make  it  right.     It  was  a  very  difficult 
question  to  say  when  services  were  originally  employed  to  save 
both  ship  and  cargo.     As  Mr.  Lowndes  had  carefully  pointed  out, 
and,  as  appeared  from  some  of  the  cases  decided,  it  might  be  the 
original  employment  was  not  intended  to  save  both  ship  and 
cargo,  but  circumstances  might  supervene  which  led  to  a  cliange 
of  intention,   and  then    they    had    subsequent  services   which 
were  intended  to  be  for  the  benefit  of  the  ship  and  the  cargo. 
How  were  they  to  treat  that?     He  thought  the  Rule  would  not 
deal  with  a  case  of  that  kind  at  all,  and  this  was  one  of  the  many 
cases  which  the  Rule  would  leave  undealt  with.     He  could  noi 
see  that  any  justification  had  been  made  for  endeavouring  to 
introduce  the  Rule.    Apart    from    Mr.  Jacobsen's  amendment 
the   Rule  seemed  clearly  indefensible,  because  it  would  relate 
to  such  cases  as  this — a  ship  was  stranded  or  disabled,  a  quantity 
of  specie  was  got  out  of  her,  then  salvors  were  employed.     Was 
that  specie  to  contribute  ?    One  did  not  see  why,  and  the  law 
certainly  said   it  should  not,  but  the  Rule  as  it  stood  would 
make  that  specie  contribute.      Proceeding  to  another  point,  he 
would    say  that   salvage   services    might  either  be    employed, 
or  they    might   be   volunteer   salvage    services.       If  they  were 
volunteer  services,  then,  according  to  the  law,  they  were  not 
general  average.     They  had  to  be  paid  for  at  the  port  of  refuge, 
and  had  to  be  paid  for  as  upon  values  which  then  existed,  and 
the  Court  of  Admiralty  in  England  would  enforce  that  as  against 
the  property  actually  saved  at  that  point.    Therefore  it  was  not  an 
accurate  statement  to  say  that  all  salvage  services  were  properly 
general  average.     If  they  were  employed  expressly  for  the  pur- 
pose   of  towing   a   vessel    in    or   getting  her  off  a   shore,    no 
doubt  they  were  employed   for  the  benefit  of  all  concerned 
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and  for  the  safety  of  all  concerned,  and  properly  would 
be  dealt  with  as  general  average.  As  to  the  second  part  of 
the  Rule,  suppose  an  action  were  brought  by  salvors  and  that 
action  were  settled,  how  did  they  propose  to  deal  with  that? 
Surely  there  ought  not  to  be  all  that  difference  between  a  case  in 
which  a  settlement  is  come  to  with  the  salvors  and  another  case 
in  which  the  action  went  to  judgment,  and  they  had  an  assess- 
ment by  the  Court  upon  the  different  parts  of  the  adventure 
saved.  It  would  be  very  strange  that  the  settlement  of  the  action 
on  the  one  hand,  or  having  a  judgment  on  the  other,  should  make 
the  difference  as  to  who  was  to  pay.  The  second  part  of  the 
Rule,  therefore,  seemed  to  him  to  be  very  defective.  What  he 
submitted  was  that  the  Association  in  this  Rule  were  trying  to  do 
too  much.  If  it  were  necessary  to  do  anything  at  all  the  matter 
should  be  held  over  for  further  consideration,  and  should  be 
dealt  with  at  greater  length. 

Mr.  Elmslie  said  he  was  quite  willing  to  agree  to  it  standing 
over.  He  felt  it  was  a  very  difficult  question,  and  required 
further  consideration. 

The  President  :  Then  the  proposal  is  withdrawn  by  general 
consent 

Sacrifice  or  Expenditure  arising  from  Default 
The  following  new  Rule  was  submitted  on  this  subject : — 

"  No  claim  for  contribution  in  general  average  shall  be  allowed 

in   case  the  danger  which   necessitated   the  sacrifice 

or  expenditure  arise  from  the  default  of  the    party 

claiming  contribution  thereto,  or  of  some  person  for 

whose  default  such  party  is  responsible." 

Mr.  Elmslie,  in  submitting  the  new  Rule  said  that  since  the 

report  of  the  Average  Adjusters'  Association  had  come  out,  the 

Chairman  had  been  interrogated  as  to  the  meaning  of  these  words, 

"in  view  of  special  contract,"  and  had  replied  that  the  words 

having  reference  to  special  contract  were  impliedly  involved  in 

it.     Since  that  date,  and  since  the  printing,  there  had  been  an 

understanding  with  the  shipowners,  who  represented  a  very  power- 
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ful   interest,   that  this  Rule  should  not  be  moved  in  the  bald 
way  in  which  it  appeared  in  print,  but  should,  in  truth,  be  sub- 
mitted for  consideration  in  its  entirety — that  was,  they  should 
express  what  the  Rule  implied.     He  would  propose  the  wording 
as  it  appeared  in  the  report  of  the  Special  Committee  of  the 
Incorporated  Chamber  of  Commerce  of  Liverpool,  namely : — 
*'  No  claim  for  contribution  in  general  average  shall  be  allowed, 
in  case  the  danger  which  necessitated  the  sacrifice  or 
expenditure  arise  from  the  default  of  the  party  claiming 
contribution   thereto,   or  of  some  person    for    whose 
default  such  party  is  responsible,  unless  by  the  terms  of 
the  contract  of  affreightment  the  party  claiming  contribu- 
tion is  relieved  from  liability  for  the  default!^ 

Mr.  McArthur  had  pleasure  in  seconding  the  proposal.  He 
saw  no  objection  to  the  recommendation  of  the  Average  Adjusters' 
Association,  if  the  words  proposed  by  the  Liverpool  Chamber 
of  Commerce  were  appended.  In  anticipation  of  any  objection 
that  might  be  raised  to  the  clause  as  amended,  he  would  like  to  say 
one  or  two  words.  He  had  a  very  strong  feeling  himself  that  the 
clause  was  necessary,  in  order  to  prevent  general  average  from 
being  abused,  and  for  the  purpose  of  initiating  a  principle  which 
seemed  to  him  to  be  founded  on  reason  and  justice,  and  which 
was  included,  so  far  as  he  knew,  in  the  law  of  every  country ;  that 
was  that  where  a  claim  was  made  which  arose  from  a  default 
on  the  part  of  the  claimant,  that  claimant  should  be  disqualified. 
He  thought  it  was  the  more  necessary  to  lay  that  down  because 
it  had  been  held  in  one  of  the  United  States  Courts  in  the  case 
of  Ralli  V.  Trutt  in  respect  of  the  construction  of  the  York- 
Antwerp  Clauses,  that  general  average  under  the  York- Antwerp 
Rules,  should  be  adjusted  without  any  reference  to  the  fault  of  the 
parties.  He  thought  they  would  agree  that  was  not  the  intention 
on  which  the  Rules  were  based.  They  did  not  intend  the  Rules 
to  supersede  that  clear  principle  of  justice  to  which  he  had  refer- 
red, and  therefore  he  was  strongly  desirous  that  this  Rule  should 
be  passed  with  the  qualification  necessary ;  and  he  took  it  that 
that  qualification  was  necessary  for  this  purpose,  that  although  a 
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claimant  who  was  in  fault  was  not  entitled  to  enforce  his 
claim,  and  so  couM  not  recover  in  general  average,  there  might 
be  general  average  as  between  innocent  sufferers,  between  other 
parties  to  the  adventure  who  had  suffered  for  the  common  good 
and  were  not  in  fault.  Then,  if  by  agreement  between  the 
pirties  the  shipowner  was  made  not  responsible  for  the  fault  of 
his  servants,  the  shipowner  became,  in  that  case,  an  innocent 
sufferer,  and  was  placed  on  a  level  with  other  parties  and  in 
common  with  them  should  be  entitled  to  recover. 

Mr.  Gray  Hill  supported  the  motion.  So  far  as  regarded 
English  law  he  believed  the  motion  exactly  expressed  what  the 
English  law  held.  It  had  been  held,  where  there  was  no  exclud- 
ing clause  in  the  Bill  of  Lading,  and  there  was  default  on  the 
part  of  the  shipowners'  servant  in  the  navigation  of  the  ship,  that 
the  shipowner  could  not  recover  in  general  average.  On  the  other 
hand  it  would  appear  to  be  obvious  that  if  the  shipowner  were 
net  responsible  by  contract  for  that  fault  he  would  be  entitled  to 
general  average.  Fortunately,  there  had  been  a  decision,  so 
recently  as  the  fifth  of  the  present  month,  upon  that  very  point,  in 
which  Sir  James  Hannen  used  the  following  language  : — 

*'  With  regard  to  the  counter-claim  for  general  average,  I  think 
the  plaintiffs  are  entitled  to  recover. 

The  claim  for  contribution  as  general  average  cannot  be  main- 
tained where  it  arises  out  of  any  negligence  for  which  the 
shipowner  is  responsible,  but  negligence  for  which  he  is  not 
responsible  is  as  foreign  to  him  as  to  the  person  who  has  suffered 
by  it.  The  loss  would  not  have  fallen  on  the  shipowner,  and  the 
expenditure  or  sacrifice  made  by  him  is  not  made  to  avert  loss 
from  himself  alone,  but  from  the  cargoowner.  This  question  was 
considered  in  the  case  of  Strang  v.  Scott  (14  App.  Cas.  601). 
That  was  a  case  of  jettisoned  cargo.  Lord  Watson,  in  delivering 
judgment,  says  :  "  The  fault  of  the  master  being  matter  of  admis- 
sion, it  seems  clear  upon  authority  that  no  compensation  can  be 
recovered  by  the  owners  of  the  "  (ship),  "  unless  the  conditions 
ordinarily  existing  between  parties  standing  in  that  relation  have 
been  varied  by  special  contract  between  them  and  their  shippers. 
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Here  it  appears  to  me  that  .the  relation  of  the  goods  owner  to  the 
shipowner  has  been  altered  by  the  contract — that  the  shipowner 
shall  not  be  responsible  for  the  negligence  of  his  servants  in  the 
events  which  have  happened."* 

Therefore,  so  far  as  English  law  was  concerned,  it  appeared  to 
him  to  be  of  no  great  importance,  from  the  shipowners'  point  of 
view,  whether  the  rule  was  passed  as  proposed  to  be  amended  or 
was  simply  omitted,  but,  inasmuch  as  decisions  of  learned  judges 
were  sometimes  subject  to  appeal,  and  further  questions  might 
arise,  he  himself  should  be  glad  to  see  the  Rule  passed.  He 
would  like  to  hear  what  their  foreign  friends  said  on  the  subject, 
but  if  Mr.  Lowndes  was  accurate  in  the  statement  in  his  book, 
foreign  law  would  appear  to  be  the  same  as  British. 

M.  Van  Eeten  (Antwerp)  said  he  should  vote  for  the  adoption 
of  the  Rule,  as  proposed  by  the  Association  of  Average  Adjusters 
of  London,  because  it  conformed  with  the  principles  of  law  already 
in  force.  He  could  not  accept  the  terms  proposed  by  the  Liver- 
pool Chamber  of  Commerce,  because  they  represented  a  principle 
illegal  according  to  Belgian  law.  When  anybody  was  in  default 
he  must  bear  the  consequences  of  that  default. 

Mr.  Griffith  thought  the  argument  of  the  last  speaker 
carried  great  weight.  If  persons  did  wrong  they  had  to  pay  for 
their  wrong ;  why  should  a  person  be  allowed  to  contract  that  he 
should  not  be  responsible  for  the  negligence  of  his  servants? 
The  shipowner  was  responsible  for  the  captain,  and  if  the  captain 
was  negligent,  who  ought  to  bear  the  consequences  ?  Not  an 
innocent  party,  but  a  guilty  one.  Not  only  was  it  a  general 
principle  of  all  law  that  the  person  in  default  should  suffer  the 
consequences,  but  it  was  to  some  extent  a  principle  of  law  that 
they  should  not  contract  to  do  wrong.  It  appeared  to  him  not 
only  to  be  an  injustice  that  this  addition  should  be  added,  but  he 
questioned  whether  it  would  be  of  any  weight  in  a  Court  of  law. 
A  judge  would  not  allow  a  person  to  contract  in  order  that  his 
servants  might  commit  an  act  of  negligence.  He  should  vote 
like  the  previous  speaker,  in  favour  of  the  Rule,  as  adopted  by  the 

•  See  "The  Carron  Park,"  15  P.  D.  207. 
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Average  Adjusters  in  London,  and  not  in  fevour  of  the  addition, 
which  was  somewhat  unjust  in  itself,  and  would,  he  thought, 
nullify  the  preceding  portion. 

Dr.  Predohl  agreed  with  what  Mr.  Gray  Hill  had  said. 

Mr.  Danson  said  that  if  they  were  disputing  now  whether  it 
was  desirable  to  permit  merchants  and  shipowners  and  others  to 
contract  themselves  out  of  their  liabilities  or  not,  he  thought  they 
might  consider  very  deeply  what  M.  van  Eeten  had  said ; 
but  it  appeared  to  him  that  the  law  was  already  admitted,  that 
within  certain  lines  shipowners,  merchants,  underwriters,  and 
other  individuals  might  contract  themselves  out  of  certain 
responsibilities  to  their  service,  and  they  actually  did  so;  and 
the  law  upheld  such  contracts.  That  being  the  case,  they  must 
give  logical  effect  to  this,  and  if  the  shipowner,  for  example,  would 
be  liable  for  the  effects  of  certain  wrong-doing  of  his  captain  to 
make  good  the  injury  to  the  cargo,  and  he  was  allowed,  through 
the  contract,  to  free  himself  from  that,  they  must  carry  that  on  to 
its  effect  on  general  average.  Supposing  a  ship,  through  the 
neglect  of  her  captain,  ran  down  another  ship,  and  at  the  same 
time  injured  her  own  cargo.  If  the  shipowner  had  a  clause  in 
the  Bill  of  Lading,  which  freed  him  from  liability  from  the  neg- 
lect of  his  own  master,  the  cargo  owner  was  not  liable  for  the 
effects  arising  from  such  neglect.  That  being  so,  the  result  must 
fall  upon  the  cargo  owner,  so  far  as  it  went  to  save  his  own  cargo. 
It  seemed  to  him,  therefore,  that  they  could  not,  in  the  face  of 
the  law  as  it  was,  stop  short  and  say  that  the  shipowner  could  not 
exempt  himself.  It  seemed  to  him  that  they  must  give  full  effect 
to  the  contract. 

Mr.  Putnam  (New  York)  said  that  by  the  United  States  law, 
and  by  a  very  recent  decision  of  their  Supreme  Court,  the  owner 
was  not  allowed  to  insert  such  a  condition,  and  it  would  be  in- 
operative in  his  country.  As  far  as  the  decision  in  Ralli  v.  Crewe 
was  concerned,  it  related  to  the  extinguishing  of  a  fire  on  ship- 
board, and  the  shipowner  was  exempted  by  statute  from  any  personal 
claim  by  the  cargo  owner.     He  thought,  therefore^  that  their  law 
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in  the  States  was  precisely  the  same  as  in  England,  and  precisely 
the  same  as  on  the  Continent,  yiz.,  that  if  the  wrongful  act  of  the 
owner  lead  to  general  average,  then  he  could  not  make  any  claim 
for  compensation.  Therefore,  it  seemed  to  him  that  the  matter 
would  be  left  more  simple  if  this  clause  were  not  inserted,  and, 
in  fact,  if  the  whole  provision  were  omitted,  the  law  being 
sufficiently  exact  with  them  as  in  this  country. 

Mr.  Fenwick  thought  this  new  Rule  was  entirely  unnecessary. 
It  was  simply  putting  on  record  what  the  law  was.  They  all 
knew  what  the  law  was,  and  why  was  it  necessary  to  put  it  in  the 
York- Antwerp  Rules  ?  It  was  a  very  general  practice  for  ship- 
owners, when  entering  into  their  contracts,  to  insert  a  negligence 
clause.  When  the  negligence  clause  was  in  the  contract,  a  claim, 
he  believed,  could  be  made  for  general  average,  even  when  acts 
which  led  to  the  damage  had  been  committed  through  the 
default  of  the  shipowner's  servants.  Therefore,  why  was  it 
necessary  to  repeat  that  again  ?  A  shipowner  was  liable,  as  he 
understood,  according  to  the  English  law,  on  the  contract.  When 
they  commenced  to  deal  with  these  sort  of  questions  it  might 
lead  to  results  which  none  of  them  ever  thought  of.  Speaking  as 
a  shipowner,  he  thought  it  very  important,  but  such  a  rule  ought 
not  to  be  put  upon  the  records  of  the  Association  without  at  any 
rate  being  more  thrashed  out  than  it  had  been  that  day.  They 
had  not  had  an  opportunity  of  considering  it  very  fully.  He 
had  only  seen  it  about  a  fortnight,  and  he  had  had  no  time  to 
consult  his  fellow-shipowners.  He  asked  that  it  should  be  with- 
drawn, or  in  default  of  that,  that  it  be  left  over  until  the  next 
Conference. 

Dr.  Wendt  said  he  entirely  concurred  with  the  opinions  of 
Mr.  Putnam  and  others,  and  he  suggested  that  the  clause 
should  be  withdrawn. 

Mr.  Gray  Hill  said  that,  seeing  the  difference  of  opinion  with 
regard  to  the  propriety  of  adopting  the  clause  as  proposed  by  the 
Liverpool  Committee,  he  for  one  was  quite  willing  that  the  whole 
clause  should  be  withdrawn.     He  thought  that  it  expressed  what 
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the  English  law  was,  and  he  believed  that  it  expressed  what 
the  whole  of  the  law  of  all  the  countries  of  the  world,  except  the 
United  States,  was ;  but,  seeing  the  difference  of  opinion  which 
prevailed,  it  was  better  to  withdraw  it.  However,  he  did  not  like 
to  let  this  occasion  pass  without  referring  to  some  observations 
that  had  been  made.  If  this  Association  was  going  to  recur  to 
the  question  of  the  propriety  of  allowing  two  persons  of  business 
capacity,  and  of  full  age,  to  contract  as  to  the  terms  on  which 
goods  should  be  carried,  then  he  thought  this  Association  might 
give  up  the  hope  of  undertaking  any  practical  business  whatever. 
That  question  had  been  distinctly  thrashed  out  time  after  time, 
and  it  was  with  great  surprise  and  regret  that  he  heard  his  friend 
on  the  left  suggest  that  it  should  be  reopened.  He  did  not 
quite  follow  the  observations  of  that  gentleman  on  the  point,  but 
he  would  like  to  say  one  word  with  reference  to  the  remarks  of 
Mr.  Putnam.  He  had  called  their  attention  to  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  well-known  case 
of  the  "  Montana.''  Now,  he  thought  it  would  be  found  in  practice 
that  that  decision  would  become  of  small  importance,  because  an 
express  contract  was  now  usually  inserted  in  Bills  of  Lading  for 
English  ships,  and  in  many  cases  for  foreign  ships,  that  the 
law  of  the  flag  of  the  ship  was  to  regulate  the  contract  of  affreight- 
ment. That  expressed  the  English  rule  upon  the  matter.  In 
the  case  of  the  "  Montana  '*  there  was  no  such  clause  in  the 
Bill  of  Lading,  and  not  only  that,  but  the  Bill  of  Lading  did  not 
show  on  the  face  of  it  that  the  ship  was  a  British  ship,  and  there- 
fore the  Supreme  Court  very  naturally  said  there  was  nothing  to 
show  this  shipper  that  he  was  contracting  upon  the  footing  of  any 
other  law,  and  therefore  the  Court  applied  the  law  of  America, 
where  that  contract  was  made.  That  might  be  a  very  excellent 
decision,  and  he  did  not  dispute  its  correctness  at  all,  but  if  they 
bad  an  express  law  that  the  law  of  the  flag  was  to  regulate  the  con- 
tract, then  the  decision  re  the  "  Montana "  became  of  no 
importance  to  foreign  ships.  Might  he  venture  to  point  out  what 
seemed  to  him  the  extraordinary  importance  of  that  decision  so 
far  as  regarded  American  shipping  ?    Speaking  with  the  highest 
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respect  for  the  Supreme  Court,  he  must  point  out  the  suicidal 
nature  of  that  decision  as  regarded  American  ships.  The  effect  of 
it  was  that  the  American  shipowner  alone  amid  the  shipowners  of 
every  country  were  deprived  of  the  power  to  make  whatever  con- 
tract he  and  the  shipper  assented  to  with  reference  to  the  carnage 
of  goods,  and  the  effect  of  that  was  that  the  American  marine  was 
placed  at  the  greatest  disadvantage,  not  only  in  America,  but  in 
all  other  countries  in  competition  with  the  marine  of  their  coun- 
tries, because  what  would  happen  in  England  was  this :  the 
English  Courts  would  apply  the  law  of  the  flag  to  the  contract 
made  with  the  American  shipper,  whilst  the  Supreme  Court  had 
declared  the  law  to  be  that  the  shipowner  could  not  exempt  him- 
self from  the  consequences  of  neglect  on  board  his  ship  of  the 
master  and  of  the  mariners  and  persons  over  whom  he  had 
absolutely  no  control  whatever  afler  the  ship  had  sailed.  There^^ 
fore,  the  American  ship  in  English  Courts  would  be  made  to  pay, 
notwithstanding  the  clause  of  exoneration.  That  would  also 
happen,  no  doubt,  in  other  countries,  and  he  could  not  help 
thinking  that  when  this  case  came  up  again,  and  it  was  bound  to 
come  up  again,  before  the  Supreme  Court  of  the  United  States,  it 
would  present  itself  to  their  view  in  a  somewhat  different  aspect, 
and  they  would  see  a  distinction  in  the  case  of  a  shipowner  and 
merchant  contracting.  The  shipowner  had  no  monopoly.  There 
were  plenty  against  him  in  competition.  Merchants  and  others 
could  easily  arrange  such  matters,  and  he  had  no  doubt  that  the 
Court  would  see  that  there  was  an  entire  distinction  in  these  cases. 
He  would  like  to  take  the  opportunity  of  expressing  the  earnest 
hope  that  the  Supreme  Court  would  take  a  different  view — 
and  he  believed  they  did  allow  themselves  to  take  different  views 
— ^if  the  point  should  ever  arise  again,  in  order  that  the  Mercan- 
tile marine  of  America  should  be  placed  on  a  perfect  equality 
with  that  of  all  other  countries  with  regard  to  this  great  question . 
(Hear,  hear.) 

Mr.  Allen  wished  to  say  one  word,  and  it  was  this :  that  if 
this  resolution  had  not  already  appeared  upon  the  paper  he  should 
not  have  thought  it  necessary  to  bring  it  forward,  and  if  it  were 
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decided  to  withdraw  it,  he  certainly  should  not  oppose  its  with- 
drawal. He  did  not  think  it  of  much  importance,  except  that  the 
general  tendency  of  the  alterations  which  they  had  agreed  upon 
on  this  question  of  general  average  was  in  the  same  direction,  and 
he  thought  it  was  not  undesirable,  it  was  perhaps  preferable,  that 
^there  should  be  distinctly  recorded  that  this  extension  of  general 
average  was  not  meant  to  be  carried  into  cases  in  which  the  general 
average  was  caused  by  the  default  of  one  of  the  parties  claiming 
it.  On  that  ground  it  might  be  held  to  be  desirable,  but  if  it 
was  withdrawn  he  thought  it  ought  to  be  distinctly  understood 
that  that  was  not  withdrawing  anything  which  was  contained  in 
it,  but  simply  that  it  was  not  desirable  or  necessary  to  make  the 
statement  contained  in  it. 

The  President  asked  whether  the  proposal  was  withdrawn. 

Mr.  McArthur  said  he  was  quite  willing  to  withdraw  this 
resolution,  upon  further  consideration;  but  at  the  same  time 
he  wished  to  point  out  that  the  principle  laid  down  there 
did  not  extend  merely  to  cases  of  negligence  on  the  part  of 
servants  but  extended  to  cases  where  one  of  the  principals  was 
involved.  For  instance,  supposing  a  shipowner  sent  his  ship  to 
sea  in  an  unseaworthy  state,  and  in  consequence  she  was  placed  in 
a  position  of  danger,  and  then  salvage  services  arose ;  there  was 
nothing  in  the  Rule  that  he  could  see,  as  it  was  at  present  consti- 
tuted, to  prevent  those  salvage  services  being  treated  as  general 
average,  which  appeared  to  him  as  exceedingly  undesirable.  How- 
ever, in  view  of  the  difference  of  opinion,  and  the  advisability 
of  giving  the  matter  further  consideration,  he  withdrew  the 
resolution. 

Mr.  Elmslie  said  the  next  proposition  he  had  the  pleasure  to 
submit  was  one  regulating  the  question  of  adjustment,  where  the 
York-Antwerp  Rules  did  not  expressly  provide  the  basis,  either 
affirmatively  or  negatively ;  and  he  thought  it  would  be  admitted 
on  all  sides  that  it  was  very  necessary  that  there  should  be  an 
adequate  provision  made  on  those  points,  because  the  York- 
Antwerp    Rules  regulated  the  adjustment  of  general   average 
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only  when  incorporated  by  special  contract  as  forming  that  basis ; 
and  when  a  general  average  had  occurred  and  an  adjustment  was 
being  made  the  adjuster  was  frequently  met  in  practice  with  the 
very  serious  objection,  "Under  what  rule  in  the  York-Antwerp 
Rules  do  you  make  these  admissions  ?  I  have  'contracted  for  the 
York-Antwerp  Rules  to  be  made  the  basis  of  general  average,  but 
there  is  no  provision  made  in  the  York- Antwerp  Rules  for  this  casq, 
and  I  object  to  your  treatment  of  it"  Of  course,  in  practice  they 
had  always  fallen  back  upon  the  doctrine  that  .there  was  an 
implied  liability  for  everything  that  was  carried  by  sea  to  contri- 
bute to  general  average,  and  that  the  York-Antwerp  Rules  only 
provided  that  it  was  a  necessary  liability,  which  would  attach  to 
the  provision  making  the  York- Antwerp  Rules  applicable  ;  but  at 
the  same  time  it  was  such  a  serious  point  that  they  submitted  this 
amendment,  and  hoped  that  it  would  remove,  beyond  any  doubt, 
all  questions.  The  Rule,  as  proposed,  simply  defined  that  where 
it  was  not  otherwise  provided  in  the  foregoing  Rules,  the  practice 
and  loss  at  the  port  or  place  where  the  Adjustment  should  be 
drawn  up  should  be  applied,  except  where  it  was  otherwise  provided 
for  by  the  Contract  of  Affreightment.  He  thought  this  was  a  self- 
evident  proposition,  and  must  have  been  only  an  omission  from 
the  original  code,  because  it  had  not  struck  anybody,  but  since 
they  had  had  serioUs  objections  he  thought  it  would  be  unani- 
mously adopted. 
The  proposed  additional  rule  was  as  follows : — 

"  Adjustment 

"Except  as  provided  in  the  foregoing  Rules,  the  adjustment 
shall  be  drawn  up  in  accordance  with  the  law  and  practice 
that  would  have  governed  the  adjustment  had  the  contract 
of  affreighment  not  contained  a  clause  to  pay  General 
Average  according  to  these  Rules." 

Mr.  McArthur  said  he  quite  agreed  with  Mr.  Ehnslie  that  the 
proposition  was  a  self-evident  one.  He  thought  they  might  gc 
further  and  say  that  it  was  a  truism.  He  had  not  the  advantage  of 
listening  to  all  that  Mr.  Elmslie  had  said,  but  his  resolution  really 
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meant  nothing.  It  came  to  this,  that,  except  as  prpvided  in  the 
foregoing  Rules,  the  adjustment  should  be  drawn  up  as  it  ought  to 
be.  They  could  do  that  without  any  rule.  It  seemed  to  him 
that  the  real  difficulty  was  untouched.  There  was  a  real  difficulty 
which  seemed  to  him  to  be  this,  that  by  the  clauses  that  were  put 
into  many  charter-parties  the  shipowner  was  given  the  option  to 
have  the  Cjeneral  Average  made  up  either  according  to  the  York- 
Antwerp  Rules,  or  according  to  some  other  method,  and  that  he 
could  select  which  of  those  various  methods  was  the  most  favour- 
able to  him.  Now  that,  he  thought,  ought  to  be  in  some  way 
prevented.  (Mr.  Mc Arthur  here  quoted  clauses  in  illustration  of 
his  argument.)  In  this  case  a  carrying  company  might  consider 
the  best  mode  of  having  an  adjustment  made  up,  and  they  might 
have  it  made  up  by  the  York-Antwerp  Rules,  as  far  as  they  went, 
and  then  they  might  consider  whether  the  remainder  should  be 
made  up  according  to  the  practice  of  the  English  Average 
Adjusters  or  according  to  the  law  or  practice  of  the  port  of 
destination.  There  were  other  illustrations,  one  of  which  was 
that  the  average  might  be  made  up  according  to  British 
custom,  or  per  York-Antwerp  Rules,  at  the  option  of  the 
company.  What  they  wanted  to  do  was  this,  they  wanted 
to  prevent  the  parties  agreeing  by  charter-party  that  the  ship- 
owner should  have  a  certain  option  in  the  matter,  and  that 
he  should  have  the  adjustnjent  made  either  by,  or  according  to, 
the  York-Antwerp  Rules,  or  according  to  some  other  method. 
What  they  could  prevent  was  this,  his  having  the  adjustment 
made  up  partly  according  to  the  York-Antwerp  Rules  and  then, 
with  regard  to  the  remainder,  having  a  further  option,  and  they 
could  do  that  by  providing  that  if  he  took  the  York-Antwerp 
Rules  they  themselves  should  state  by  what  law  or  custom  the 
remainder  of  the  adjustment  was  to  be  made  up,  and  to  do  that 
he  would  suggest  this  amendment — to  strike  out  the  words  after 
"  practice,"  and  to  insert  the  words  "  of  the  port  at  which  the 
adventure  terminates,"  so  as  to  read  in  this  way,  "  except  as  pro- 
vided in  the  foregoing  rules  the  adjustment  shall  be  drawn  up  in 
accordance  with  the  law  of  the  port  at  which  the  adventure 
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terminates/'  He  took  it  that  there  was  a  general  consensus  of 
law  upon  the  subject,  and  it  was  merely  putting  into  shape  what 
was  the  law  of  every  country  on  the  point.  He  thought  it  would 
prevent  the  York-Antwerp  Rules  being  abused  in  the  way  he  had 
indicated. 

The  President  asked  how  it  would  be  when  there  were 
several  ports  of  destination.     Where  did  the  adventure  end  ? 

Mr.  McArthur  thought  that  was  a  distinct  question,  which  was 
not  interfered  with  by  this  resolution,  because  if  the  ship  was 
bound  to  several  ports  there  were  several  places  at  which  the 
adventure  terminated,  and  it  left  that  question  still  open. 

The  President  :  It  would  not  cover  those  places. 

Mr.  McArthur  thought  that  question  should  be  settled,  but  he 
did  not  attempt  to  settle  it.  In  his  resolution  he  left  that 
question  where  it  was. 

Mr.  Carver  thought  the  Chairman  had  pointed  out  a  fatal 
defect  in  Mr.  McArthur's  proposal,  whjch  assumed  that  the 
voyage  1iad  a  definite  termination,  and  he  did  not  think  Mr. 
McArthur's  explanation  satisfied  the  objection.  Seeing  that  part 
of  the  cargo  might  be  discharged  at  one  place  and  part  at 
another,  it  left  the  question  open — the  difficulty  remained,  and 
surely  under  those  circumstances  it  would  be  better  not  to  deal 
with  the  matter  at  all. 

A  Member  remarked  that  for  certain  voyages  there  was  really 
no  port  of  destination.  Some  vessels  of  his  cleared  out  for  a 
three-years'  voyage  and  had  really  no  port  of  termination  at 
all. 

Dr.  Wbndt  strongly  recommended  the  withdrawal  of  the  clause 
for  the  reasons  given,  and  to  leave  the  whole  matter  as  it  now 
stood.  If  in  the  contract  of  affreightment  nothing  was  stipulated, 
the  port  of  destination  would  be  the  point  where  the  General 
Average  was  to  be  adjusted. 

Mr.  Danson  said  that  as  a  practical  man  he  should  prefer  to 
see  some  rule,  because  he  had  met  the  same  objection  himself. 
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Shipowners  and  merchants  might  say,  "  We  agree  for  the  York- 
Antwerp  Rules,  but  this  case  is  not  provided  for  in  them,  and  we 
decline  to  be  bound  by  this  law  or  that  law  or  the  other,  and  are 
prepared  to  dispute  it"  The  result  was  that  the  law  must  take 
its  course,  and  in  an  English  port  the  English  law  must  apply. 
It  would,  however,  be  much  more  convenient  to  be  able  to  point 
to  a  distinct  rule  that  the  English  law  should  apply  to  an 
English  port,  the  French  law  to  a  French  port,  and  so  on. 
It  was  very  much  better  to  say  so,  and  he  certainly  could  see  no 
real  objection  to  the  clause  as  it  stood.  If  they  accepted  Mr. 
McArthur's  amendment  he  feared  it  would  interfere  with  the  free- 
dom of  contract ;  therefore,  personally  he  begged  to  support  the 
proposal  of  the  Average  Adjusters'  Association,  to  which  h(*  saw 
no  objection,  and  he  believed  it  would  be  a  step  in  the  right 
direction. 

Mr.  LiNDLEY  proposed  an  amendment  as  follows  : — "  Except 
as  provided  in  the  foregoing  Rules,  the  adjustment  shall  be  drawn 
up  in  accordance  with  the  law  and  practice  upon  the  deed  of  con- 
tract of  affreightment  contained  in  the  clause  respecting  the  pay- 
ment of  general  average."  That  would  meet  Mr.  McArthur's 
view,  he  believed.  According  to  his  proposition,  if  the  owner  then 
desired  to  accept  the  York-Antwerp  Rules,  that  provided  that  the 
law  of  the  country  should  not  step  in. 

The  President  was  afraid  that  Mr.  Lindiey*s  amendment 
would  not  suit  all  cases.  There  were  Bills  of  Lading  which  con- 
tained clauses  on  general  average,  but  which  would  not  contain 
the  York-Antwerp  Rules,  and  the  other  stipulations  in  that  case 
would  not  do,  otherwise  he  did  not  see  any  objection  to  this 
clause.  As  difficulties  had  arisen,  they  thought  it  but  fair  that 
they  should  place  the  English  adjusters  in  the  position  of  having 
the  matter  set  clear. 

Mr.  Allen  thought  it  was  desirable  to  have  a  rule  of  this 
nature. 

Mr.  Rose  was  strongly  of  opinion  that  the  rule  should  stand. 

The  President  asked  if  Mr.  Lindley's  amendment  was 
seconded. 
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No  seconder  rose. 

The  President  :  Fhen  as  that  amendment  is  not  seconded  it 
falls.     Is  there  any  seconder  to  Mr.  McArthur's  amendment  ? 

Mr.  RuNDELL  (Liverpool)  seconded  Mr.  McArthur's  amend- 
ment. He  thought  it  very  desirable  that  they  should  have  some 
rule,  and  thought  Mr.  McArthur's  was  the  best  they  could 
possibly  have.  As  regarded  the  difficulty  suggested  as  to  different 
ports  of  destination,  that  was  a  difficulty  which  they  must  always 
have,  and  because  they  were  not  competent  to  deal  with  that  par- 
ticular difficulty  was  no  reason  why  they  should  not  have  a  rule. 

Mr.  Ahlers  thought  it  was  a  very  intricate  question,  but  on 
the  whole  he  preferred  to  have  the  rule  as  it  stood  from  the 
Average  Adjusters*  Association ;  but  if  that  were  not  accepted, 
then,  instead  of  the  words  "  place  where  the  adventure  termin- 
ates," he  would  suggest  that  they  should  say  that  it  be  made  up 
in  accordance  with  the  practice  or  rules  of  the  place  where  the 
adjustment  is  to  be  made  out.  Then  they  would  decide 
nothing  except  that  the  rules  of  the  place  where  the  adjust- 
ment was  to  be  made  up  should  apply  to  all  the  items  to 
which  the  York-Antwerp  Rules  did  not  apply. 

Mr.  McArthur  thought  this  suggestion  a  very  good  one,  and 
he  would  be  very  glad  to  second  it,  as  obviating  the  difficulty 
pointed  out  by  the  President.  He  hoped  that  the  proposition 
would  now  meet  with  general  acceptance. 

Mr.  Ahlers  wished  it  to  be  understood  that  he  had  no  objec- 
tion to  accept  the  rule  as  it  stood,  but  if  they  objected  to  that 
then  he  would  accept  the  amendment 

The  President  said  the  words,  "  the  place  where  the  adjust- 
ment is  to  be  made,"  would  be  settled  by  the  contract  of 
affreightment.  It  might  be  at  the  port  of  loading,  but  it  did  not 
follow  from  that,  that  the  adjustment  was  to  be  made  according 
to  the  usage  or  laws  of  general  average  of  the  port  of  loading.  The 
adjustment  was  to  be  made  there,  but  following  the  laws  of  the 
port  of  destination.     That  might  raise  difficulties. 
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Mr.  McArthur  expressed  his  willingness  to  withdraw  his  pro- 
position. ~ 

The  President  :  Then  Mr.  McArthur's  amendment  is  with- 
drawn, and  we  come  to  vote  on  the  rule  as  proposed  by  the 
Average  Adjusters'  Association. 

Mr.  Elmslie  briefly  replied.'  He  said  he  was  very  much  im- 
pressed with  the  idea  that  this  proposition  from  the  Average 
Adjusters  was  the  correct  one,  and  he  pressed  urgently  upon 
his  Continental  confreres  the  desirability  of  having  some  pro- 
vision in  this  matter. 

The  original  proposition  was  then  put  to  the  vote  and  declared 
carried  unanimously. 

Publication  of  the  Amended  Rules, 

The  President  said  there  was  only  one  other  matter  now  left 
and  that  was  Rules  7  and  8.  He  was  informed  that  the  Com- 
mittee would  now  be  able  to  hand  in  their  report,  which  they 
would. take  after  the  recess.  Except  Rules  7  and  8  they  had  now 
got  the  York-Antwerp  Rules  before  their  eyes,  and  they  could 
now  deal  with  the  question.  What  were  they  going  to  do  with 
them  ?  Were  they  to  recommend  them  to  the  attention  of  the 
commercial  world  ? 

Mr.  Jacobsen  asked  whether  it  was  the  President's  intention  to 
put  that  question  at  once,  or  to  take  Propositions  7  and  8  first 

The  President  thought  they  had  better  take  7  and  8  at  3 
o'clock,  because  they  would  be  in  print  then.  They  had  now 
twenty  minutes  left,  and  they  could  deal  with  the  question  what 
further  was  to  be  done  with  these  rules. 

Mr.  Gray-Hill  thought  the  consideration  of  the  question 
what  they  should  do  with  these  rules  might,  to  some  extent, 
depend  on  what  they  did  with  regard  to  Rules  7  and  8,  because 
the  more  unanimous  they  had  been  in  their  proceedings — and 
they  had  been  most  unanimous  up  to  the  present  time — the  more 
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desirable  it  was  that  they  should  put  the  rules  into  effect  quickly. 
He  would  suggest  that  it  was  desirable  to  put  off  that  question 
until  they  had  dealt  with  Nos.  7  and  8. 

Mr.  Griffith  said  there  was  one  suggestion  which  he  had 
made  as  to  alteration  of  title  which  would  not  depend  on  what 
they  did  with  7  and  8.  It  must  be  admitted  that  many  matters 
had  been  dealt  with  after  consideration  by  many  minds  in  Lon- 
don, Liverpool,  and  elsewhere,  and  the  commercial  public  was 
indebted  very  much  to  those  gentlemen  who  had  given  so  much 
labour  to  the  subject,  and  the  object  now  was  that  they  should 
make  those  rules  as  generally  known  as  possible.  They  could 
not,  however,  do  so  without  doing  justice  to  the  labours  which 
Tiad  been  bestowed  upon  them,  and  he  therefore  ventured  to 
propose  that  to  the  title  as  it  now  stood  be  added  the  words,  "  as 
modified  at  Liverpool."  The  title  would  be  then  "  The  York- 
Antwerp  Rules,  as  modified  at  Liverpool."  They  were  sending 
forth  to  the  public  a  new  code  of  law,  a  code  which  he  thought 
contained  many  great  improvements,  and  it  was  only  fair  that  the 
public  should  do  justice,  and  assign  the  merit  to  those  persons 
who  deserved  it  On  the  other  hand,  it  was  admitted  that  long 
titles  were  not  desirable ;  thus  an  act  of  Parliament  usually  defined 
a  short  title  for  ordinary  use,  and  he  thought  they  should  also 
have  a  short  title,  which  he  would  suggest  as  **  The  York- Antwerp 
Rules,  1890,"  which  could  be  used  in  business  transactions  and 
contracts,  and  would  be  a  useful  thing  in  itself  He  ventured  to 
make  his  suggestion  in  order  that  the  labours  of  the  gentlemen 
mainly  concerned  might  meet  with  their  due  reward  and  apprecia- 
tion, and  also,  on  the  other  hand,  in  order  that  practice  might  be 
duly  considered,  that  they  should  adopt  the  shorter  title,  which 
would  be  more  useful  in  practice. 

Dr.  Wendt  thought  they  ought  not  to  put  1890  next  to  the 
York-Antwerp  Rules,  but  that  they  should  say  "  Revised  York- 
Antwerp  Rules."  Any  other  addition  might  be  too  long.  They 
had  too  long  titles  for  many  things,  and  therefore  he  suggested 
that  amendment 
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Mr.  Griffith  said  his  sole  object  was  to  give  credit  where 
credit  was  due.  They  were  much  indebted  to  the  varioias 
adjusters  of  London  and  the  Chamber  of  Commerce  of  Liver- 
pool, and  he  thought  they  would  rather  give  strength  to  the  rules 
in  introducing  the  word  "  Liverpool."  It  was  a  centre  of  com- 
merce known  all  over  the  world,  and  when  it  was  known  that 
these  rules  had  received  the  approval  of  the  merchants  of  Liver- 
pool he  thought  they  were  more  likely  to  command  respect 
among  all  commercial  classes  throughout  the  world. 

Mr.  Jacobse^  said  they  were  now  almost  done  with  these 
rules.  Mr.  Elmslie  had  been  so  kind  as  to  show  him  the  draft 
proposed  for  Rules  7  and  8,  which  they  should  discuss  later  on, 
and  he  was  convinced  that  in  the  form  those  rules  had  taken  now 
they  would  be  unanimously  accepted.  Then  what  had  to  be 
done?  The  question  now  was  whether  they  should  follow  it  up 
by  voting  that  those  rules  should  be  substituted  for  the  present 
York-Antwerp  Rules.  He  believed  the  question  of  title  was  not 
yet  ripe  for  discussion.  It  appeared  to  him  that  the  chief  ques- 
tion should  be  first  decided  whether  they  should  at  once  be 
sent  out  to  the  public  as  accepted  new  rules  for  general  average. 
And  with  regard  to  that  question  he  was  not  without  doubts.  He 
fully  agreed  with  what  Mr.  Griffith  had  said,  that  they  were 
greatly  indebted  to  the  Association  of  London  Adjusters  and  to 
the  Liverpool  Committee,  for  their  work,  and  for  the  great  care 
with  which  they  had  done  that  work,  but  on  the  other  hand  it 
was  a  natural  consequence  of  the  time  that  that  work  had  taken, 
that  the  foreign  members  of  this  Congress  had  only  a  compara- 
tively short  time  to  consider  the  many  questions  of  great  import- 
ance which  would  be  involved  inthem.  They  had  received  in  Copen- 
hagen the  first  report  about  a  month  before  this  meeting,  and  he 
would  ask  th^m  to  allow  him  to  refer  to  the  words  their  President 
had  addressed  to  them  at  the  commencement  of  the  meeting, 
when  he  said  that  they  should  be  very  cautious  how  they  acted  in 
altering  the  rules,  seeing  that  the  existing  rules  had  proved  to 
work  well  for  twelve  years  past.  They  must  also  take  into  con- 
sideration that  although  this  meeting  had  been  visited  by  a  great 
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number  of  gentlemen,  amongst  them  being  members  of  bodies  of  great 
importance  both  here  and  outside,  still  there  were  large  bodies  and 
even  countries  not  at  all  represented  here.  He  also  called  to 
their  remembrance  how  they  had  dealt  with  other  questions ;  for 
instance,  when  this  Association  had  under  discussion  the  question 
of  bills  of  lading,  they  first  met  here  in  Liverpool  and  accepted  a 
form  of  bill  of  lading ;  a  few  years  later  they  accepted  another 
form  at  Hamburg,  and  a  year  later  yet  another  form  in  London. 
All  this  seemed  to  show  to  him  that  even  the  unanimous  accept- 
ance of  a  proposal  at  one  of  their  sittings  was  not  sufficient  to 
prove  that  public  opinion  was  in  favour  of  that  which  they  had 
accepted,  and  he  thought  it  would  be  very  much  to  be  regretted 
if  these  things  which  had  been  so  carefully  prepared,  and  which 
they  had  spent  three  days  in  discussing,  did  not  meet  with  the 
prompt  acceptance  of  the  public.  He  thought  they  should  let 
the  whole  question  rest  until  the  next  session,  and  then  they 
might  invite  the  public  in  all  countries  to  look  upon  these  new 
sets  of  rules  and  to  bring  forward  on  the  second  reading  of  them 
those  ideas  which  might  occur  to  parties  not  now  represented 
here,  and  then  they  would  be  in  a  more  secure  position,  and  would 
get  a  result  which  they  might  find  of  substantial  value.  He 
begged  to  move  that  the  revised  rules  stand  over  until  the  next 
meeting  of  the  Congress,  and  then  be  put  to  a  second  reading. 

Mr.  R.  N.  Dale  said  he  cordially  supported  the  views  which 
had  just  been  initiated.  He  thought  the  great  desire  must  be  to 
get  these  rules  introduced  into  practice  with  as  little  friction  as 
possible.  Now  if  they  rushed  these  new  rules  too  muck  they 
would  induce  friction.  There  were  a  great  many  people  who  had 
not  had .  any  time  whatever  to  consider  these  rules.  Their 
American  friends  had  had  very  little  opportunity.  Many  of  their 
Continental  friends  had  had  very  little  opportunity^  and  it  could 
not  be  supposed  that  three  days'  deliberations  here  were  to  over- 
rule entirely  opinions  which  might  be  formed  by  the  whole  mer- 
cantile world.  He  heartily  hoped  that  the  plan  which  would  be 
adopted  would  be  something  like  this — that  probably  these  regu- 
lations would  be  formulated  as  the  opinion  of  this  meeting  after 
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great  consideration,  and  that  they  would  be  called  together,  say  in 
May  next  year,  at  a  general  meeting  in  London,  which  was  a 
great  central  point,  and  then  they  might  be  formally  adopted,  and 
that  he  believed  would  conduce  very  much  to  the  avoidance  of 
friction. 

Mr.  Gray-Hill  said  it  appeared  to  him  that  they  had  drifted 
into  a  somewhat  irregular  discussion.  He  understood  that  they 
were  to  deal  with  this  question  after  lunch,  and  that  they  were 
now  dealing  with  the  proper  designation  of  the  rules. 

The  President  confessed  that  it  was  out  of  order,  but  he  did 
not  wish  to  stop  the  discussion. 

Mr.  Gray-Hill  was  prepared  to  address  his  remarks  to  either 
point.  With  regard  to  the  designation  of  the  rules,  he  thought 
they  should  care  about  nothing  but  brevity.  They  should  have 
the  shortest  definition  that  they  could  get,  and  not  care  about 
the  word  Liverpool  at  all.  He  would  suggest  this  resolution, 
"  That  the  York-Antwerp  Rules  as  altered  and  added  to  be 
called  the  York- Antwerp  Rules  1890."  They  could  not  make 
anything  shorter  than  that — everybody  would  know  what  that 
meant. 

Dr.  Wendt  seconded  that  suggestion  with  pleasure. 

Mr.  Gray-Hill  thought  perhaps  he  might  go  on,  as  the  two 
subjects  had  been  mixed  up  together.  If  they  had  differed  at 
this  representative  meeting  in  the  conclusions  at  which  they  had 
arrived,  he  would  heartily  have  endorsed  the  suggestion  which 
had  been  made  to  postpone  the  coming  into  effect  of  these  rules 
until  a  second  meeting  could  be  held  and  the  matter  recon- 
sidered, but  they  had  been  practically  unanimous.  At  any  rate, 
every  resolution,  he  thought,  except  one,  had  been  passed  without 
dissent,  and  in  the  case  where  there  was  dissent  it  was  only  a  vote 
of  one  against  the  whole  of  the  others  present.  Therefore  for 
practical  purposes  they  might  say  that  their  decisions  had  been 
unanimous,  and  as  this  body  represented  the  shippers,  merchants, 
shipowners,  and  underwriters  in  England,  and  the  same  bodies  in 
ail  the  chief  nations  in  the  world,  had  they  any  doubt  as  to  the 
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conclusions  at  which  they  had  arrived,  and  had  not  the  matters 
before  them  been  thoroughly  and  completely  threshed  out  ?  If  so, 
why  should  they  not  put  their  seal.on  them  and  make  their  resolutions 
effective  at  once  ?     He  quite  admitted  that  if  Mr.  Dale's  sug- 
gestion were  adopted,  a  meeting  could  be  held  in  London  in 
May,  or  at  any  rate  in  the  summer  of  next  year,  at  which  this 
matter  might  be  considered  and  these  rules   brought  up  for 
confirmation,  and  that  would  be  the  minimum  of  inconvenience 
if  they  did  not  adopt  the  course  he  advocated  ;  but  still  there 
would  be   a   considerable  amount  of  inconvenience  attending 
upon  that  course.    They  would  have  to  ask  all  the  gentlemen 
present  that  day  to  be  present  again  on  that  future  occasion,  and 
that  might  be  inconvenient  to  them.    Then  they  would  have 
this  disadvantage,  that  a  number  of  gentlemen  not  present  at  this 
Congress,  who  had  not  heard  these  discussions  and  who  were 
not  fully  acquainted  with  the  matter,  might  be  present  with  new 
ideas,  and  the  whole  thing  would  have  to  be  discussed  over  again, 
so  that  their  labours  on  this  occasion  might  prove  to  have  been 
almost  in  vain.     Then  they  had  to  consider  this — was    this 
Association  willing  to  hold    this  meeting?    They   could    not 
expect   members    to  come  from  foreign    countries  to    discuss 
only  this  subject.     It  was  one  only  out  of  many  subjects  which 
engaged  the  attention  of  the  Association,  and  did  they  think  it 
advisable  in  the  interests  of  the  Association  as  a  whole  that 
another  meeting  should  be  so  soon  held  as  that  proposed  to  be 
held  in  London  to  discuss  this  subject  only  ?    Then  again,  what 
provisions  had  they  made  for  the  dispensing  of  those  hospitalities 
and  those  festivities  next  May  or  June  which  were  necessary  to 
the  proper  holding   of  these  meetings  ?    Were  they  to  invite 
London,  like  a  hostile  army,  to  make  a  contribution  for  dinners 
and  other  entertainments  ?  Were  they  not  sufficiently  unanimous, 
and,  as  a  body  of  representatives,  were  they  not  of  sufiiciendy 
sound  mind  and  good  understanding  to  know  what  they  had 
done  and  to  agree  that  what  they  had  done  was  good  ?    He  did 
not  propose  that  they    should    bring  these  rules    into   effect 
immediately,  because  the  mercantile  world  must  have  time  for 
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reflection,  and  to  understand  what  they  had  done  ;  and  he 
thought  the  best  plan  to  adopt  would  be  to  fix  some  date,  if 
they  liked  six  months  or  twelve  months  hence,  any  period  they 
pleased  in  reason,  and  to  recommend  that  these  rules  as  now 
modified  be  adopted  by  the  parties  in  the  contracts  of  affreight- 
ment after  that  date.  If  it  were  found  that  they  had  made  some 
great  mistake  there  would  then  be  time  to  summon  a  meeting 
to  reconsider  the  whole  matter  before  that  date  was  reached,  or 
if  they  chose  they  could  be  careful  to  insert  in  their  contract  of 
affreightment  some  modification  of  these  York-Antwerp  Rules. 
He  trusted  that  it  might  not  be  necessary,  because  what  had 
been  a  most  satisfactory  feature  of  that  meeting  to  him  was 
that  there  had  been  a  desire  to  concede  extreme  things  on  all 
sides,  a  readiness  to  give  and  take  which  had  enabled  them  to 
draw  up  a  schedule  of  rules  which  he  considered  a  great  improve- 
ment on  those  already  existing.     (Hear,  hear.) 

M.  Langlois  said  that  as  he  had  proposed  the  previous 
question  with  reference  to  these  rules,  after  these  two  or  three 
days'  discussion  he  thought  it  his  duty  to  withdraw  that  proposal. 
He  thought  they  had  done  all  they  could  do  in  favour  of  the 
rules.     (Hear,  hear.) 

Mr.  Danson  said  he  entirely  agreed  with  what  Mr.  Dale  had 
said  as  to  postponing  the  rules  for  further  consideration.  There 
were  great  difficulties  about  it,  and  he  did  not  see  the  advantage 
of  fixing  a  date,  because  when  the  merchants  and  shipowners 
went  out  of  that  room  they  would  insert  in  their  next  charter 
party  the  York- Antwerp  Rules  of  1890.  Nothing  could  prevent 
their  doing  so,  and  if  they  thought  those  rules  would  answer, 
they  certainly  would  do  so,  and  therefore  he  saw  no  advantage 
in  saying  that  they  should  begin  them  on  a  certain  date.  He 
would*  point  out  that  the  shipowners  and  merchants  were 
constantly  making  provisions  in  their  charters,  and  it  would  be  a 
great  convenience  with  those  merchants  and  shipowners  to 
accept  the  rules  as  at  present  laid  down  rather  than  be  patching 
up  and  tinkering  the  old  rules  as  they  were  doing  at  the  present 
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moment,  and  if  they  announced  the  amended  rules  as  passed 
in  their  own  private  capacity  they  would  adopt  them  whatever 
date  might  be  fixed. 

Dr.  Wendt  was  not  quite  of  the  opinion  of  Mr.  Danson.  He 
thought  they  ought  to  give  until  the  ist  July,  1891,  in  order  to 
afford  an  opportunity  to  all  those  who  had  not  been  present  to 
consider  what  they  had  been  doing.  He  did  not  say  that  he 
entirely  concurred  with  Mr.  Gray -Hill  that  it  was  advisable 
to  fix  any  date  for  the  revision  of  those  rules.  He  would  suggest 
that  they  should  take  them  as  accepted,  but  that  they  should 
not  propose  their  coming  into  common  practice  until  the  date 
he  had  mentioned.  There  were  a  large  number  of  their  friends 
who  had  not  been  present,  but  who  had  shown  great  sympathy 
with  the  exertions  of  this  Association  and  with  the 'ventilation  of 
the  question  generally,  and  he  thought  it  was  nothing  but  fair 
that  they  should  fix  a  date  before  which  these  rules  should  not 
be  taken  into  practice. 

At  this  stage  the  Congress  adjourned  for  lunch. 


On  resuming, 

The  Mayor  of  Liverpool  said  that  he  had  listened 
with  some  interest  to  the  discussion  which  had  taken  place  with 
regard  to  the  best  way  of  bringing  the  recommendations  of  the 
Congress  into  operation,  and  it  seemed  to  him  that  the  weight 
of  advantage  lay  on  the  side  of  at  once  recommending  that 
those  amendments  which  had  been  carried  almost  unanimously 
should  be  put  into  operation  at  once,  because  he  saw  this  great 
difficulty  in  any  postponement,  that  as  these  recommendations 
were  only  permissive  they  could  not  prevent  people  from  putting 
them  into  operation,  and  the  chances  were  that  if  there  was  any 
good  in  them  at  all  they  would  be  put  into  operation  and 
made  use  of  at  once.  If  they  were  not  put  into  operation 
at  once,  it  would  rather  show  that  the  opinion  of  the 
people  was  that  there  was  no  material  advantage  gained  by  their 
deliberations.     He  thought  they  all  agreed  that   these  amend- 
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ments  were  very  valuable  ones,  that  they  must  have  very  great 
weight  and  great  force  in  the  future,  and  were  certainly  likely  to 
be  adopted.  There  was  much  to  be  said,  of  course,  in  regard 
to  the  proposal  for  postponement.  It  was  said  that  because 
certain  interests  were  not  represented  there  that  day  opportunity 
ought  to  be  given  for  those  absent  interests  to  be  able  to  discuss 
these  various  recommendations,  and  to  have  an  opportunity  of 
offering  an  opinion  upon  them.  To  his  mind  that  seemed  a  reason- 
able course  in  one  way,  but  it  created  this  difficulty,  that  if  they 
offered  that  as  a  suggestion  it  at  once  went  forth  that  their  own 
opinion  was  that  this  gathering  was  not  a  representative  one, 
and  that  it  had  not  sufficient  weight  to  guide  them  in  their 
opinion  as  to  recommending  that  these  rules  should  be  put 
into  force  at  once,  and  therefore,  that  this  meeting  had  been  to 
some  extent  a  failure.  Now  he  did  not  think  that  there  was 
anyone  present  prepared  to  say  that  this  Conference  had  not 
been  a  success,  that  it  had  not  been  fairly  representative,  or  that 
the  deliberations  had  not  been  well  sustained,  and  their  decisions 
maturely  arrived  at.  Therefore,  if  they  had  any  faith  at  all  in 
the  advantage  of  their  present  Conference,  he  could  see  no 
reason  at  all  on  the  side  of  postponement  in  order  to  give  those 
who  might  be  absent  an  opportunity  of  discussing  these  matters ; 
and  he  could  not  help  thinking  that  if  they  had  any  respect  at  all 
for  their  present  gathering  they  must  come  to  the  conclusion 
that  it  was  a  necessity  that  those  recommendations  which  had 
been  unanimously  arrived  at  by  themselves  ought  to  be  put 
into  operation  at  once.  He  could  not  help  feeling  that  this  was 
a  compliment  which  they  owed  to  themselves  for  the  very  large 
amount  of  time  that  they  had  devoted  to  the  consideration  of 
these  subjects,  and  after  that  coming  to  a  unanimous  conclusion. 
He  could  very  well  have  seen  a  reason  for  postponement  if  they 
had  not  arrived  at  an  almost  unanimous  conclusion.  If  there 
had  been  a  great  difference  of  opinion  amongst  them  they  would 
have  felt,  "  Well,  after  all,  it  will  go  forth  that  these  are 
the  recommendations  only  of  a  majority,  that  a  considerable 
minority    disagreed    with    them,    and    that    for    that    reason 
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a  further  Conference  should  be  called  in  order  that  these  matters 
may  be  more  maturely  discussed  and  to  take  a  further  vote 
upon  them."  That  would  certainly  have  been  the  course  which 
they  would  have  been  almost  compelled  to  adopt  if  they  had  had 
a  great  difference  of  opinion ;  but,  looking  at  the  fact  that  they 
were  practically  unanimous  in  all  these  recommendations,  he 
thought  it  would  be  only  wise  and  prudent  and  a  just  com- 
pliment to  their  labours  that  they  should  come  to  the  conclusion 
that  their  recommendations  should  go  forth  as  the  revised  York- 
Antwerp  Rules  of  1890,  and  that  they  be  brought  into  operation 
at  once.    (Hear,  hear.) 

Dr.  Wendt  said  they  were  of  course  all  aware  that  his 
suggestion  was  only  made  in  order  to  save  his  absent  clients. 
They  knew  that  he  had  the  honour  to  represent  some  300 
bodies  of  foreign  underwriters,  of  whom  he  only  saw  some  30  or  40 
represented  here.  Under  those  circumstances  he  wanted  to 
leave  a  chance  open  for  those  not  represented  to  give  their 
opinions,  but  after  the  observations  which  the  Mayor  had 
made  he  withdrew  the  suggestion  that  they  should  not  come 
into  operation  till  the  ist  of  July  next  year. 

Mr.  Ahlers  very  cordially  agreed  with  the  remarks  made  by 
the  Mayor  that  they  should  come  to  the  conclusion  to  put  their 
new  rules  immediately  into  force.  It  might  be  that  the  public 
would  accept  a  postponement  as  a  compliment,  but  on  the 
other  hand  it  might  be  that  the  public  would  say :  "  These  gentle- 
men have  not  had  the  courage  of  their  opinions.''  If  they  had 
changed  to  any  material  degree  the  old  rules  they  might  possibly 
have  agreed  to  a  postponement ;  but  as  they  had  unanimously 
agreed  upon  the  new  rules  he  did  not  see  that  they  should 
have  any  objection  to  put  them  in  force  at  once. 

Mr.  McArthur  thought  that  perhaps  after  the  Mayor  had 
spoken  the  discussion  ought  to  cease.  He  was  sure  they  must 
all  attach  very  great  weight  to  the  remarks  which  had  fallen  from 
him.  At  the  same  time,  of  course,  this  was  a  matter  which  they 
ought  to  decide  as  a  representative  gathering,  and  he  must  say 
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that  to  his  mind  the  course  of  carrying  into  effect  the  rules  at 
once  was  open  to  very  great  doubt  He  thought  that  the 
remarks  which  their  President  made  in  the  beginning  of  the 
Conference  contained  the  truth  of  this  matter^  that  they  were 
present  to  legislate  for  the  mercantile  world,  and  that  they  were 
not  justified  in  doing  so  unless  they  were  satisfied  that  they  had  a 
general  assent  on  the  part  of  the  mercantile  world.  Had  they 
any  evidence  that  they  had  that  general  assent  ?  That 
depended  on  the  question  whether  they  were  a  properly 
representative  gathering.  Were  they  a  fully  representative 
gathering  to  consider  this  question  ?  He  took  it  that  they  were 
not^  and  he  thought  they  were  not  so  for  this  reason — that 
these  proposals  had  only  been  issued  at  the  last  moment,  and, 
although  in  England  it  might  be  that  the  average  adjusters 
had  known  what  was  coming,  yet,  as  regarded  the  Continental, 
the  American,  and  the  Australian  bodies,  they  had  no  knowledge 
of  these  proposals,  and  therefore  they  had  had  no  opportunity  of 
sending  a  representative  to  express  their  views  or  to  take  any 
action  upon  them.  Were  Lloyd's  representatives  prtsent  in  any 
efficient  sense;  was  Australia  represented,  or  France,  or  were 
the  United  States  adequately  represented  on  this  question  ?  In 
all  probability  the  proposals  did  not  reach  the  United  States  in 
time  to  be  considered  before  their  representatives  left.  He  was 
speaking,  he  knew,  in  opposition  to  the  general  feeling;  but  he 
must  ask  for  a  little  indulgence,  and  he  would  like  to  look  at  the 
matter  to  some  extent  with  respect  to  their  own  Association. 
In  the  Average  Adjusters'  Association  of  Great  Britain,  they 
acted  with  great  deliberation,  for  if  a  proposal  was  brought 
forward  it  had  first  to  be  adopted  by  a  majority  of  the  meetinjg, 
then  suspended  for  a  year,  brought  forward  at  the  next  annual 
meeting,  and  then,  to  be  carried  into  effect,  it  had  to  be  passed 
by  a  two-thirds'  majority.  If  they  took  such  precautions  in 
framing  rules  for  one  country,  how  much  more  should  they  take 
precautions  to  act  with  deliberation  in  framing  rules  which  they 
hoped  would  be  international  ?  Then  it  was  said  that  delay 
would  imply  weakness,  and  a  sense  of  failure.     He  did  not  think 
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that  would  be  the  case.  Delay  would  mean  simply  that  they 
were  acting  with  due  caution  and  deliberation — ^that  they  felt 
that  they  were  not  everybody,  and  that  they  thought  it  was  only 
right  that  their  proposals,  before  they  were  carried  into  effect, 
should  be  submitted  to  a  more  representative  gatherings  which 
had  had  the  opportunity  ef  considering  the  proposals  before- 
hand. Then,  how  did  the  present  rules  come  into  effect  ?  They 
knew  that  they  were  carried  at  Glasgow  m  i860,  but  not 
adopted  ;  four  years  later  they  were  passed  at  York  ;  and  then 
the  Antwerp  Conference,  13  years  later,  revised  and  slighdy 
amended  those  rules.  Now,  supposing  they  adopted  the  course 
of  passing  these  rules  at  once,  so  that  they  became  final,  in  all 
probability  there  would  be  a  good  deal  of  opposition  to  them. 
They  admitted  that  they  were  incomplete ;  that  there  were  points 
which  had  been  left  open,  and,  m  all  probability,  they  would 
have  to  be  discussed  again  at  some  future  date,  and  then  the 
result  would  be  this— that  they  would  have  an  original  set  of 
York-Antwerp  Rules,  those  of  1890,  and  perhaps  also  those  of 
1 89 1,  and  then  there  would  be  confusion  in  matters  of  contract 
and  affreightment ;  merchants  and  shipowners  would  not  bear  in 
mind  all  these  distinctions  of  date — ^they  would  refer  generally 
to  the  York-Antwerp  Rules  in  their  documents,  nobody  would 
know  what  they  meant,  and  he  was  afraid  that  they  would  throw 
discredit  and  doubt  on  the  York-Antwerp  Rules  themselves. 

Mr.  Danson  thought  Mr.  McArthur  was  looking  at  the 
subject  as  if  they  were  legislating  and  compelling  people  to 
accept  these  rules.  They  were  not  doing  anything  of  the  kind. 
They  were  simply  recommending  certain  rules  as  better  than 
something  which  was  now  in  existence.  Practically  they  were 
in  a  state  of  anarchy,  if  he  might  describe  it  so.  The  York- 
Antwerp  Rules  were  daily  being  altered  by  merchants  and  ship- 
owners, to  suit  their  own  convenience.  They  were  trying  here 
to  supply  them  with  something  better ;  and  it  was  better  for 
them  to  have  something  which  was  the  result  of  a  meeting 
like  this.  They  had  been  favoured  with  the  presence  of  a  large 
number  of  representative  gentlemen,  whose  assistance  had  been 
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invaluable  j  and  they  were  greatly  indebted  to  those  gentlemen 
for  attending  and  expressing  their  doubt  and  difficulties,  and 
showing  where  they  were  wrong;  and  he  maintained  that,  they 
being  practically  unanimous,  to  allow  these  matters  to  stand 
over  now  was  simply  putting  an  end  to  the  York-Antwerp 
Rules  altogether.  Of  course  they  would  require  revision  at 
some  future  date,  but  that  did  not  say  that  they  should  wait 
now.  Th^y  might  have  to  wait  till  the  millennium  to  get  them 
fully  established,  and  not  secure  it  then.  With  regard  to  the 
English  Average  Adjusters'  Association,  it  was  true  that  they 
passed  a  rule  which  was  probationary  one  year,  but  not 
confirmed  and  made  a  rule  of  the  Association  until  the 
following  year  ;  but  then  they  must  remember  that  the  rule 
thereafter  became  binding  on  its  members.  They  must  then 
adjust  their  statements  in  accordance  with  that  view,  or  they 
must  state  on  the  face  of  the  document  why  they  did  not  do 
so.  That  was  a  very  different  thing  from  what  was  now  pro- 
posed. The  two  cases  were  really  not  parallel.  He  felt  that 
the  observations  which  had  fallen  from  the  Mayor  were  of 
the  greatest  importance,  and  he  hoped  they  would  decide  at 
once  that  these  rules  should  be  recommended,  and  let  the 
people  take  them  up  as  they  found  it  necessary  or  desirable. 
They  did  not  force  them  upon  anybody,  but  simply  recom- 
mended them.  Their  friends  in  Germany  had  told  them  that 
they  were  going  to  take  them  up  ;  and  he  had  not  the  slightest 
doubt  that  English  shipowners  would  do  the  same. 

Dr.  Predohl  could  not  agree  with  Mr.  McArthur.  He 
thought  the  first  question  as  to  whether  they  ought  to  put  the 
new  rules  into  operation  at  once,  or  not,  was  one  of  unanimity. 
Seeing  that  they  were  unanimous,  he  thought  they  should  do  it 
at  once.  He  thought  they  were  bound  to  give  the  public  the 
benefit  of  their  unanimous  opinion  without  delay ;  so  that  they 
might  be  incorporated  in  bills  of  lading,  &c.,  by  all  who  wished 
to  adopt  them. 

Mr.  WoRTHiNGTON  (Liverpool)  wished  to  answer  one  of  Mr. 
McArthur's  questions  by  asking  another.    What  reason  had  Mr. 
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McArthur  to  suppose  that  another  Conference  next  year  would 
be  more  representative  than  this  one  ?  If  they  looked  for  a  more 
representative  Conference,  they  would  have  to  compare  the 
relative  value  of  each  Conference,  and,  without  any  feeling  of 
egotism,  he  felt  that  this  Conference  was  as  competent  to  deal 
with  the  subject  as  any  they  were  likely  to  get  together. 

Mr.  Gray  Hill  said  the  millennium  had  been  referred  to, 
and  he  thought  that  it  would  be  promoted  by  their  at  once 
publishing  these  rules.  The  schedule  of  rules  now  agreed  to 
had  been  submitted  to  a  very  representative  gathering,  who  had 
confirmed  them  all.  Parties  representing  all  interests  agreed 
to  them,  and  they  might  rely  upon  it  that  they  would  be 
introduced  into  contracts  as  soon  as  they  were  submitted  to  the 
parties  who  were  recommended  to  adopt  them.  Therefore,  he 
thought  it  was  useless  to  discuss  or  consider  any  further  questions 
as  to  confirming  them  at  another  meeting.  He  knew  that  what 
actuated  Mr.  Dale  was  his  desire  that  those  who  did  not  happen 
to  be  present  or  fully  represented  that  day  should  not  think  that 
they  had  in  any  way  taken  the  word  out  of  their  mouths,  as  it 
were.  He  was  sure,  considering  the  wide  representation  they 
had  of  the  interests  affected,  that  that  feeling  would  not  prevail. 
It  was  clear  to  him  that  the  sense  of  the  meeting  was  in  favour 
of  the  adoption  of  these  rules  at  once.  Therefore,  he  appealed 
to  those  few  who  entertained  a  different  opinion  to  adopt  the 
same  course  which  had  actuated  them  throughout  the  Con- 
ference, in  sinking  small  minorities  in  favour  of  the  great 
majority,  and  at  least  to  abstain  from  voting  against  the 
resolution,  even  if  they  could  not  vote  in  favour  of  it. 

Mr.  Jacobsen  said  he  was  in  the  highest  degree  conscious  of 
the  difficulty  he  had  in  maintaining  the  opinion  he  had  ex- 
pressed, especially  after  the  speech  of  the  Mayor,  which  had 
made  a  great  impression  upon  him,  as  had  also  the  observations 
of  Mr.  Gray  Hill.  He  wished  to  point  out  that  in  desiring  that 
the  adoption  of  these  new  rules  should  stand  over,  it  was  not 
because  he  personally  did  not  believe  that  each  and  all  of  the 
rules  now  adopted  were  to  be  preferred  to  the  existing  rules. 
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His  reason  was  only  that  the  main  point  which  this  Association 
had  worked  for  was  to  bring  about  as  much  uniformity  as 
possible  in  this  matter.  Now  this  uniformity  was  in  his  opinion 
a  little  threatened  if  they  at  once  gave  out  to  the  public  the 
new  rules  with  the  stamp  of  authority  of  this  Association.  The 
Mayor  had  said  that  as  a  compliment  to  themselves,  and  as  a 
maintenance  of  their  own  position  and  their  own  honour,  as  a 
deliberative  body,  they  ought  to  give  to  the  world  the  resolutions 
which  they  had  adopted  almost  unanimously.  He  might  point 
out,  however,  that  his  proposal  simply  followed  the  example  of 
every  Parliamentary  assembly.  No  law  or  resolution  ever 
passed  without  being  read  at  least  twice,  and  he  did  not  know 
that  they  would  be  giving  away  their  honour  even  if  upon  a 
second  reading  they  altered  some  of  them.  He  thought  that 
by  deferring  theii:  final  confirmation  until  next  year,  people 
who  had  not  taken  part  in  the  discussion  now,  but  who  were 
equally  interested,  would  have  time  to  consider  them  and  to 
suggest  any  new  ideas.  If  they  thought  that  tKese  resolutions 
could  not  stand  the  test  of  a  new  discussion  and  reconsideration 
in  the  course  of  the  year,  how  could  they  believe  that  they  could 
stand  the  test  of  practical  use  throughout  the  world  ?  He 
therefore  regretted  he  was  in  a  position  which  he  could  not 
clearly  see  his  way  out  of  in  the  way  desired. 

Mr.  Allen  wished  to  say  a  few  words,  partly  in  answer  to  Mr. 
Jacobsen,  and  partly  on  the  general  question.  He  did  not 
think  it  was  necessary  for  this  Conference  at  all  to  make  a 
recommendation  that  these  rules  should  be  adopted.  As  far 
as  his  memory  served  him,  on  previous  occasions  the  York- 
Antwerp  Rules  were  drawn  up  and  agreed  to  by  this  AssociatioA^ 
and  .it  was  left  to  the  bodies  concerned  in  them  to  recommend 
their  adoption.  What  they  were  doing  was  to  make  certain 
alterations  in  the  rules,  which  they  adopted  at  York  and  con- 
firmed at  Antwerp.  At  that  time  they  assumed  the  character 
of  new  legislation,  and  therefore  it  was  perfectly  proper  that  that 
which  was  proposed  at  York  should  be  more  thoroughly  digested 
before  being  taken  up  for  use.     They  were  quite  in  a  different 
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position  now.  These  rules  had  been  in  operation  for  a  great 
number  of  years,  they  had  been  found  to  be  out  of  harmony 
with  the  needs  and  practices  of  to-day ;  and  they  were  being 
continually  altered  in  practice.  To  prevent  a  continuance  of 
that  uncertain  state,  this  meeting  had  specially  taken  up  the 
subject,  had  agreed  upon  certain  amendments  almost 
unanimously,  and  now  it  was  simply  left  to  recommend  them 
for  adoption  by  the  parties  immediately  concerned.  Therefore 
he  felt  bound  to  say  that,  though  at  first  he  agreed  that  it  was 
desirable,  as  far  as  this  Association  was  concerned,  to  leave 
them  for  confirmation  by  another  meeting,  on  further  con- 
sideration, and  considering  the  great  assistance  they  had 
had  from  their  Continental  friends,  he  thought  they  would  be 
acting  most  wisely  if  they  did  not  attempt  any  kind  of  delay. 
At  the  same  time,  he  thought  they  should  not  issue  any 
recommendation,  but  simply  allow  the  rules  to  go  out  as 
amended  by  this  Conference. 

Mr.  R.  N.  Dale  was  naturally  very  sorry  lo  differ  from  the 
Mayor  on  a  point  like  this.  They  paid  a  deference  to  their 
Mayors  in  this  part  of  the  world,  and  on  this  occasion  he  would 
have  liked  very  much  to  have  done  so,  but  the  more  he  heard 
of  this  discussion  the  more  he  was  convinced  that  they  were  on 
wrong  lines.  He  was  present  when  the  first  York-Antwerp 
Rules  were  discussed  and  carried,  and  he  remembered  perfectly 
well  that  the  primary  reason  for  initiating  any  discussion  on 
General  Average  in  connection  with  this  Association  was 
when  the  adjusters  told  them  there  was  a  different  rule  of 
General  Average  in  nearly  every  part  of  the  Continent — one  in 
Dunkirk,  another  in  Antwerp,  another  in  Hamburg,  another  in 
England,  and  so  on  ;  and  it  was  manifest,  therefore,  that  a  cargo 
calling  at  Queenstown  for  orders  might  be  ordered  to  one  of 
those  ports  in  a  manner  which  was  detrimental  to  the  interests 
concerned,  and  the  reason  why  these  rules  were  passed  was  that 
there  should  be  some  uniformity  of  action.  That  had  been 
attained  in  a  great  measure  by  the  promulgation  of  the  York- 
Antwerp  Rules.     Were  they  now  acting  in    the    best  manner 
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possible  to  secure  uniformity  of  action  and  acceptance  of  the 
rules  for  1890?  He  thought  they  were  not.  They  might  take 
a  horse  to  the  brook,  but  they  could  not  make  him  drink,  and  m 
like  manner  they  might  send  these  rules  abroad  to  the  four 
quarters  of  the  globe,  but  they  could  not  get  their  acceptance 
unless  they  carried  with  them  the  goodwill  of  those  people  by 
whom  they  should  be  accepted.  He  thought  they  should 
cultivate  that  goodwill  by  a  certain  deference  to  the  opinion  of 
others,  and  by  treating  them  in  a  courteous  manner,  and  they 
would  not  be  doing  that  if  they  attempted  to  force  on  these 
rules  which  they  had  discussed  for  the  last  three  days,  but  of 
which  their  friends  knew  nothing.  Some  of  the  rules  had  been 
ostensibly  kept  over  for  further  discussion.  They  were  not 
ready  to  promulgate  these  laws,  and  they  had  much  better 
wait  another  year  and  see  the  light  of  criticism  thrown  on  them 
throughout  the  world,  and  then  when  they  met  in  London  they 
would  carry  with  them  the  world,  which  at  present  he  was  very  much 
afraid  they  would  not  do.  ^  He  was  not  sure  that  they  would  not 
have  internal  differences.  He  was  not  quite  sure  that  some  of 
their  English  friends  would  not  think  that  they  had  altogether 
exceeded  their  powers  in  trying  to  force  upon  them  regulations 
which  they  had  had  very  little  hand  in  formulating.  He  did 
not  expect  that  he  should  carry  the  meeting  with  him,  but  he 
still  entertained  his  own  opinion  very  strongly  in  the  matter,  and 
he  confessed  that  in  the  interests  of  commercial  unanimity  he 
would  like  to  see  that  opinion  adopted. 

Mr.  Carver,  without  wishing  for  one  moment  to  speak  in  the 
least  hostile  manner  of  what  Mr.  Dale  had  so  ably  said— because 
they  all  felt  the  weight  of  his  opinion  and  the  force  of  his  arguments 
— would  like  to  ask  Mr.  Dale  and  those  who  thought  with  him 
what  they  proposed  to  do  with  the  rules  which  they  had  adopted 
at  this  Conference  ?  Did  they  wish  that  they  should  be  kept  dark, 
or  were  they  to  be  published,  and  if  they  were  published  were 
people  to  be  prohibited  from  using  them  ?  Mr.  Danson's 
proposition  simply  came  to  this — that  they  should  make  known, 
without  any  special  urging  on  their  part,  that  they  had  deliberated 
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upon  these  rules,  and,  as  had  been  said,  with  almost  complete 
unanimity  had  come  to  the  conclusion  that  the  old  rules  ought 
to  be  amended  and  new  rules  put  in  their  place.  He  did  not 
see  how  they  could  avoid  doing  that.  He  failed  to  see  how  they 
could,  even  if  they  desired  it,  prevent  the  publishing  of  the 
rules  as  now  revised.  He  wished  to  say  one  word,  too,  as  to  what 
would  be  the  position  of  the  old  York  and  Antwerp  Rules, 
because  the  result  of  this  Conference  was  to  discredit  them, 
and  to  show  that,  by  the  almost  unanimous  opinion  of  many 
representative  men,  these  old  rules  had  been  inadequate  to  meet 
the  needs  of  the  present  day.  Were  they  in  that  view  to  keep 
dark  and  to  avoid  the  publication  of  the  rules  that  they  had 
arrived  at?  .That  seemed  to  him  the  real  difficulty  they  had  to 
deal  with.  Were  they  not  to  publish  what  they  had  done — were 
they  afraid  to  do  so  ?  If  they  were  not,  and  if  they  were  bound 
to  publish  at  all,  surely  they  had  better  do  it  in  a  definite  form 
by  putting  their  seal  to  what  they  had  done,  and  not  do  it  in 
such  a  way  as  to  indicate  that  they  did  not  feel  quite  sure  that 
they  had  done  the  right  thing. 

Mr.  R.  N.  Dale  wished  to  explain  that  his  view  was  that  in 
the  beginning  these  rules  should  be  promulgated  as  widely  as 
possible,  and  that  they  should  invite  for  them  as  much  criticism 
as  possible,  and  having  got  that  criticism  they  should  summon  a 
meeting  from  the  four  quarters  of  the  globe  to  again  consider  the 
rules,  which,  if  then  approved,  should  receive  their  formal  seal. 

Mr.  Rose  said  he  had  come  into  the  room  that  morning  with 
the  conviction  that  the  course  suggested  by  Mr.  Dale  was  the 
right  one  to  follow,  but  after  considering  the  position  which  had 
been  put  before  them  by  His  Worship  the  Mayor,  he  had  come 
to  the  conclusion  that  the  best  course  for  this  Conference  to 
adopt  was  to  have  the  courage  of  its  opinions  and  to  express 
those  opinions  at  once.  They  must  bear  in  mind  that  they  had 
no  means  of  enforcing,  and  no  desire  to  enforce,  their  convictions 
upon  other  people,  but  he  thought  they  must  do  this  justice  to 
themselves,  that  they  were  about  as  comprehensive  a  repre- 
sentative body  as  could  be  brought  together  on  this  subject,  and 
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that  after  carefully  threshing  it  out  themselves,  with  the  very  able 
assistance  of  their  foreign  friends,  they  had  arrived  at  a  definite 
and  unanimous  conclusion.  He  thought,  therefore,  that  their 
course  was  clearly  now  to  put  forth  to  the  world  just  for  what 
they  were  worth,  and  no  more,  the  conclusions  at  which  they  had 
arrived.  The  very  position  in  which  they  stood,  as  being  a 
Congress  having  power  only  to  recommend  the  adoption  of  the 
rules  which  they  had  arrived  at,  precluded  them  from  calling 
together  at  some  future  time  a  meeting  to  confirm  what  they 
had  done.  Therefore  he  supported  the  course  proposed,  that 
the  results  of  the  deliberations  of  this  Conference  should  be 
made  public  at  once. 

Mr.  Cross  was  obliged  to  differ  from  Mr.  Dale  very  strongly. 
He  adopted  the  illustration  of  Mr.  Dale  himself.  They  had  not 
only  taken  the  horse  to  the  water,  but  the  horse  was  willing  to 
drink,  and  they  did  not  want  to  have  to  take  the  horse  to  the 
water  again  next  year.  If  they  did  not  adopt  the  course  of 
issuing  their  recommendations  to  the  public  at  once,  they  would 
be  in  a  state  of  confusion,  because  these  rules  would  be  pre- 
sented to  the  underwriters  in  the  contracts  of  affreightment. 
He  did  not  think  anyone  would  say  that  they  would  be  struck 
out,  but  if  they  were,  they  would  then  go  back  to  the  old  rules, 
and  thus  be  in  a  worse  state  than  they  had  been  in  the  past.  It 
was  clear  that  the  new  rules  were  an  improvement  on  the  old 
ones.  A  strong  desire  had  been  expressed  for  a  code  such  as 
this,  and  he  therefore  strongly  supported  the  recommendation 
that  they  should  at  once  issue  these  new  rules  as  bearing  the 
imprint  of  this  Association. 

The  President  said  that  as  no  one  else  appeared  to  wish  to 
speak  on  the  subject  he  should  like  to  make  a  few  remarks. 
There  was  no  written  resolution  before  him  which  he  could  put 
to  the  vote,  and  so  it  might  appear  that  there  would  be  some 
difficulty  in  bringing  this  discussion  to  an  end,  but  he  would 
try  to  do  it.  The  question  was,  what  was  to  be  done  with  the 
rules  when  finally  adopted,  as  surely  they  would  be  that 
afternoon?    At  Antwerp— he   had  the  minutes   before  him — a 
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resolution   was  carried    to  this  effect :    *'  That  the  local  com- 
mittees of  this  Association  " — he  did  not  think  there  were  any 
local  committees  in  existence  now — and  that  would  have  to  be 
changed,  and  the  wording  would  have  to  be  this :  "  That  the 
Executive  Council  of  this  Association  be  requested  immediately 
to  take  such  steps  as  they  may  deem  expedient  with  a  view  to 
ensuring  the  consideration  of   the  rules  as  revised,  and    the 
favourable  attention  and  action  of  the  respective  governments, 
reporting  the  result  of  such  steps  to  the  next  meeting  of  the 
Association."    There  appeared    to    him    to  be  an  alternative 
before  them,  which    was  this :  either  to    resolve  that,    before 
taking  any  steps  with  a  view  to  ensuring  the  consideration  of 
the  rules  as   revised^  it  is  desirable  to  have  the  rules  laid  for 
confirmation  before  the  next  meeting  of  the  Association,  or  to 
adopt  some  resolution  like  that  adopted  by  Antwerp.     It  was 
quite  obvious,  of  course,  that  since  they  had  adopted  these  rules 
they  would  form  part  of  their  minutes,  and  would  be  circulated 
with   the   reports    of   this  meeting,    but  unless    some    special 
resolution  were  adopted  the    Executive  Council  would  not  be 
empowered    to    take  steps  to    recommend   the    rules    to    the 
attention  of  the  mercantile  community  and  to  the  authorities — 
governments  or  other  corporations — who  had  to  deal  with  them. 
It  was  quite  obvious,  also,  that  they  could  not  prevent  parties 
forming  their  contracts  of  af&eightment  in  accordance  with  these 
rules.     So  they  need  not  resolve  anything  about  that,  and  the 
question  was  simply  this  :  whether  the  Executive  Council  ought 
to  be  requested  to  take  such  steps  as  they  might  deem  expedient 
with  the  view  of  ensuring  the  consideration  of  these  rules  as  they 
had   been   adopted,  by  circulating  the    printed  rules,  and    by 
recommending     them     to    the    attention     of   the    mercantile 
corporations,  underwriters,  and  so  on,  or,  even  of  governments, 
and,  in  fact,  to  do  what  was  in  their  power  to  give  publicity  to 
.them;  or  whether  they  would  abstain  from  that  and  resolve  that 
the  rules  be  laid  for  confirmation  before  the  next  meeting  of  the 
Association.      If  they  did  not    do  anything,   the  consequence 
would  be  that  the  rules  as  adopted  would  form  a  part  of  their 
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minutes,  and  that  anybody  would  of  course  be  at  liberty  to  insert 
those  rules  in  their  contracts  of  affreightment,  and  if  nothing 
was  done,  nothing  would  be  resolved  either  with  regard 
to  a  second  reading.  On  the  other  side  it  was  proposed  to 
recommend  these  rules  as  adopted  to  the  general  attention. 
Now,  the  discussion  had  led  them  to  believe  that  there  were 
very  strong  reasons  brought  forward  for  both  views,  and  he 
therefore  proposed,  because  there  was  no  resolution  before 
him,  that  the  vote  should  be  taken  upon  the  question  whether 
before  taking  any  steps  with  a  view  to  ensuring  the  consideration 
of  the  rules  as  revised  it  be  desirable  to  have  the  rules  laid  for 
confirmation  before  the  next  meeting  of  this  Association  ?  Those 
who  were  in  favour  of  delay  would  have  to  vote  in  favour  of  that 
resolution,  whilst  those  who  were  in  favour  of  bringing  those 
new  rules  into  practice  as  soon  as  possible  would  have  to  vote 
against  it.  He  thought  that  would  elicit  the  meaning  of  the 
Conference. 

Mr.  Jacobsen  said  he  believed,  after  the  discussion  which  had 
taken  place  since  luncheon,  that  there  were  only  very  few 
members  present  in  favour  of  the  resolution  which  their 
President  had  stated,  and  although  he  had  found  it  to  be  his 
duty  to  point  out  the  dangers  which  he  believed  there  were  in 
the  course  recommended,  he  did  not  wish  to  let  it  go  on  to  the 
minutes  that  a  minority  no  larger  than  he  believed  it  was  in  this 
instance  had  voted  in  this  Congress.  The  rules  having  been 
adopted  unanimously  in  the  Conference,  he,  for  his  part,  thought 
his  best  course  would  be,  although  he  was  for  the  resolution,  to 
abstain  from  voting  for  it. 

The  President  said  there  might  still  be  members  in  favour  of 
it.     Mr.  Dale  or  Mr.  McArthur  had  supported  it. 

Mr.  Jacobsen  suggested  that  a  resolution  to  the  opposite  effect 
might  be  first  put  to  the  vote. 

The  President  said  that  if  that  met  with  general  approval  he 
would  adopt  it,  and  would  put  this  to  the  vote :  "  That  the 
Executive  Council  be  requested  to  take  such  steps  as  they  may 
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deem  expedient  with  the  view  of  ensuring  consideration  of  the 
rules  as  revised,  and  the  favourable  attention  and  action  of  the 
respective  governments,  reporting  the  results  of  such  steps  to  the 
next  meeting  of  the  Association." 

Mr.  Gray  Hill  thought  that  they  had  better  let  the  govern- 
ments alone.  He  would  prefer  that  the  resolution  should  be  in 
this  form :  "  That  the  Executive  Council  be  requested  to  give 
publicity  in  such  manner  as  they  think  best  to  the  York-Antwerp 
Rules  1890."  That  would  follow  on  the  resolution  which  the 
President  had  before  him,  giving  these  rules  the  name  of  the 
York-Antwerp  Rules  1890. 

Mr.  McArthur  said  he  had  no  objection  to  the  proposition  of 
the  President,  and  if  that  were  put  to  the  meeting  he  should 
certainly  not  vote  against  it 

Mr.  Gray  Hill  pointed  out  that  this  resolution  would 
properly  follow  the  one  which  would  give  the  name  to  the  rules. 

The  President  said  they  must  take  the  name  first.  This 
resolution  also  dealt  with  rules  which  were  not  yet  settled.  He 
thought  they  had  first  better  take  the  still  unsettled  Rules  7  and 
8,  then  the  question  of  the  name,  and  then  this  resolution, 
which  would .  finish  the  matter.  As  to  Rules  7  and  8,  the 
Committee  would  now  be  good  enough  to  report.  He  might 
take  it  that  the  report  was  laid  before  them  in  the  printed  papers. 
He  had  had  the  pleasure  of  being  present  at  the  sittings  of  the 
Committee.  Their  recommendations  had  been  agreed  to  unani- 
mously, and  he  would  now  read  what  they  recommended  : 

**Rule    VIL— Expenses  at  Fort  of  Refuge,   6r^c. 

«*  (a). — ^When  a  ship  shall  have  entered  a  port  or  place  of  re- 
fuge, or  shall  have  returned  to  her  port  or  place  of  loading  in 
consequence  of  accident,  sacrifice,  or  other  extraordinary  circum- 
stances which  render  that  necessary  for  the  common  safety,  the 
expenses  of  entering  such  port  or  place  shall  be  admitted  as 
general  average ;  and  when  she  shall  have  sailed  thence  with 
her  original  cargo,  or  a  part  of  it,  the  corresponding  expenses  of 
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leaving  such  port  or  place,  consequent  upon  such  entry  or  return, 
shall  likewise  be  admitted  as  general  average. 

'*  (6). — The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as 
general  average,  when  the  discharge  was  necessary  for  the 
common  safety,  or  to  enable  damage  to  the  ship,  caused  by 
sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the 
repairs  were  necessary  for  the  safe  prosecution  of  the  voyage. 

"  (c),  —Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost .  of  re-loading  and  storing 
such  cargo  on  board  the  said  ship,  together  with  all  storage 
charges  on  such  cargo,  shall  likewise  be  so  admitted.  But  when 
the  ship  is  condemned  or  does  not  proceed  on  her  original 
voyage,  no  storage  expenses  incurred  after  the  date  of  the  ship's 
condemnation  or  of  the  abandonment  of  the  voyage  shall  be 
admitted  as  general  average. 

*^Ruk  VIII, —  Wages  and  maintenance  of  crew  in  Port  of 
Refuge^  itc. 

"  When  a  ship  shall  have  been  detained  in  any  port  or  place 
under  the  circumstances,  or  for  the  purposes  of  the  repairs, 
mentioned  in  Rule  VII.,  the  wages  payable  to  the  Master,  Officers, 
and  Crew,  together  with  the  cost  of  maintenance  of  the  same, 
during  the  extra  period  of  detention  in  such  port  or  place  until  the 
ship  shall  or  should  have  been  made  ready  to  proceed  upon  her 
voyage,  shall  be  admitted  as  general  average.  But  when  the 
ship  is  condemned  or  does  not  proceed  on  her  original  voyage, 
the  wages  and  maintenance  of  the  Master,  Officers,  and  Crew 
incurred  after  the  date  of  the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage  shall  not  be  admitted  as  general 
average." 

If  the  Conference  were  ready  for  the  question  he  would  now  put 
it  at  once. 

Rule  VII.  was  then  put  to  the  vote  and  carried  unanimously. 

Rule  VIII.  was  then  submitted. 
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Mr.  Carver  suggested  that  they  had  omitted  a  word  in  that 
rule,  which  should  read,  "  when  a  ship  shall  have  entered  or  be 
detained  in  any  port/'  &c. 

The  President  asked  whether  there  was  any  reason  for 
allowing  general  average  when  a  vessel  had  entered  a  port 
without  being  detained,  for  the  rule  as  proposed  to  be  amended 
would  apply  when  a  vessel  had  entered  without  being  detained. 

Mr.  Carver  said  it  might  be  suggested  by  some  ingenious 
person  that  she  had  entered  a  port  without  detention,  and  that 
the  mere  case  of  entering* would  not  be  provided  for.  Of  course 
that  was  not  meant.     He  thought  that  detention  was  understood. 

The  President  said  they  must  guard  against  any  misunder- 
standing on  that  point  The  mere  fact  of  entering  could  never 
give  rise  to  general  average.  There  must  be  a  certain  detention, 
if  only  for  a  day. 

Mr.  Carver  said  his  fear  was  that  somebody  might  suggest 
that  the  rule  as  proposed  did  not  deal  with  the  case  of  a  vessel 
putting  into  a  port  of  refuge,  but  merely  to  where  a  vessel  for 
any  cause  was  detained.  He  thought  the  addition,  therefore, 
would  be  better. 

Mr.  Gray  Hill  thought  that  if  Mr.  Carver  suggested  it  it 
should  go  in. 

Mr.  Elmslie  said  he  thought  it  would  be  safer  to  go  in.  It 
would  be  a  matter  of  great  regret  if  there  should  be  any  doubt, 
and  there  could  be  no  doubt  if  it  were  in.  Rule  VII.  provided 
for  it,  but  he  thought  it  would  be  clearer  to  put  in  what  was  pro- 
posed to  show  that  she  had  entered  under  the  circumstances  of 
Class  A,  and  been  detained  in  port  under  the  circumstances  of 
Class  B.    That  was  really  the  effect  of  it. 

The  President  said  the  Class  A  in  Rule  VII.  stated,  "  Shall 
have  entered,"  because  the  mere  entry  caused  expenses,  whilst 
Rule  VIII.  referred  to  the  wages  of  the  crew,  and  so  on,  which 
required  a  certain  time  of  stay  in  the  port,  so  that  the  mere  fact 
of  entering,  which  was  quite  correctly  mentioned  in  "  A,"  could 
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not  apply  to  Rule  VIII.  There  must  be  a  stay  or  detention, 
and  therefore  he  did  not  think  they  could  say  *'  entered  or  been 
detained." 

Mr.  Carver  was  afraid  that  if  they  said  "  detained  *'  only  they 
would  say  it  only  related  to  Class  B  and  not  to  Class  A. 

Mr.  Allen  thought  it  showed  that  there  must  have  been  a 
detention  as  well  as  an  entry. 

Mr.  Elmslie  said  the  detention  might  be  at  a  port  of  call,  when 
the  entry  in  no  sense  gave  rise  to  general  average. 

Mr.  Danson  thought  Mr.  Carver  was  quite  right.  It  was  a 
case  of  entry  or  detention.  A  vessel  might  have  been  detained 
without  having  entered,  and  in  that  case  she  would  not  have 
entered  under  Section  A,  and  might  be  detained  under  Section  B. 
Therefore  it  should  be  *'  entered  or  detained." 

Mr.  Griffith  did  not  see  how  there  could  be  any  detention 
without  having  first  gone  to  the  place. 

The  PREsrDEKT  di^d  not  attach  any  importance  to  it,  but  he 
would  put  the  amendment  that  Rule  VIII.  read,  "  when  a  ship 
shall  have  entered  or  been  detained."  He  supposed  that  the 
Committee  would  accept  this  slight  alteration  of  the  wording. 

The  motion,  as  amended,  was  then  put  and  agreed  to  unani- 
mously. 

The  President  said  they  had  now  to  name  the  rules.  Mr. 
Griffith  had  proposed  that  the  title  should  be  the  "  York-Antwerp 
Rules  as  modified  at  Liverpool, "  and  that  the  short  title  in 
contracts,  &c.,  be  "  York- Antwerp  Rules  1890,"  upon  which  Mr. 
Gray  Hill  had  moved  an  amendment  that  the  York-Antwerp 
Rules,  as  altered  and  amended  by  this  Conference,  be  described 
as  the  **  York-Antwerp  Rules  1890." 

Mr.  Griffith  said  it  was  simply  a  question  by  what  title 
their  labours  were  to  be  known  in  future.  Mr.  Gray  Hill  had 
accepted  one  portion  of  his  motion,  as  far  as  the  short  title  was 
concerned.  It  seemed  to  him  that,  though  it  was  necessary  to 
have  a  short  title,  it  did  not  follow  that  the  short  title  accurately 
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described  what  had  been  done.  He  thought  that  in  some  form 
they  should  express  their  sense  of  gratitude  to  those  who  had 
been  the  means  of  making  these  alterations  and  improvements. 
The  present  code  contained  many  rules  which  were  not  embraced 
in  the  York-Antwerp  Rules,  and  they  had  also  adopted  principles 
which  were  not  recognised  there ;  and  in  all  consistency  he 
thought  they  should  identify  the  new  code  with  the  labours  of 
this  Congress  ;  and  that  therefore  they  should  appear,  at  any 
rate  on  the  records  of  this  Association,  as  the  "  York- Antwerp 
Rules  as  modified  at  Liverpool." 

Mr.  Rose  cordially  supported  Mr.  Gray  Hill's  proposition  in 
the  belief  that  the  work  of  this  Congress  would  be  sufficiently 
recorded  by  the  title  "  York- Antwerp  Rules  1890." 

The  amendment  was  then  put  to  the  vote  and  declared 
carried. 

Mr.  Griffith*  said  that  as  a  portion  of  his  motion  had  been 
adopted  in  the  amendment,  he  would  withdraw  the  other  portion. 

On  the  suggestion  of  Mr.  Alexander^  the  secretary,  it  was 
resolved  that  it  be  referred  to  the  Executive  Council  to  revise  the 
grammatical'  construction  and  other  minutiae  of  the  new  rules 
before  publication.* 

Dr.  Wendt  moved  "That  the  York-Antwerp  Rules  1890  be 
adopted  and  entered  on  the  minutes  of  this  Congress." 

Mr.  Gray  Hill  seconded  the  motion. 

The  Presidekt  assumed  that  there  was  unanimity  as  to  this 
motion.  He  would  not,  therefore,  trouble  to  put  it  to  the  vote. 
There  now  remained  only  the  resolution  proposed  by  Mr.  Gray- 
Hill,  "  That  the  Executive  Council  be  requested  to  give  publicity 
in  such  manner  as  they  think  best  to  the  York- Antwerp  Rules 
1890." 

*  The  rules  were  revised  by  a  Committee  appointed  by  the  Executive 
Council,  who  dealt  only  with  questions  of  order,  punctuation,  and  grammar. 
The  result  of  their  labour  appears  in  the  appendix,  page  279,  containing  the 
"  York- Antwerp  Rules  1890,"  as  adopted  by  the  conference,  and  arranged  by 
the  Committee  of  Revision. — Hon.  Gen.  Sec. 
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The  motion  was  put  and  carried  unanimously. 

Mr.  Elmslie  said  that,  their  task  having  now  come  to  an  end, 
as  far  as  the  York-Antwerp  Rules  were  concerned,  he  felt  that 
he  should  be  failing  in  his  duty  if  he  did  not,  on  behalf  of  the 
Average  Adjusters'  Association  of  England,  offer  to  their 
Continental  confreres  their  very  best  thanks  for  their  extreme 
courtesy  and  goodwill ;  and  their  thanks  were  especially  due  for 
the  assistance  and  advice  rendered  by  the  chair.     (Hear,  hear.) 

Mr.  Laeisz  said  that  some  of  them  from  the  Continent  had 
attended  the  Conference  with  great  misgivings  as  to  whether  it 
would  be  possible  to  find  a  solution  of  the  difficulties  presented 
to  them.  They  had,  however,  come  to  a  happy  and  unanimous 
vote  on  this  revision  ;  and  this  result  was  mainly,  if  not  entirely, 
due  to  the  instruction  they  had  derived  from  the  great  experience 
and  knowledge  of  their  friends  from  London  and  Liverpool,  who 
had  prepared  the  ground  for  them  ;  and  by  their  labours  they 
had  benefited  very  much.  ^  They  were  equally  impressed  by  the 
kindly  spirit  in  which  they  had  been  met.     (Hear,  hear.) 

The  President  said  it  gave  him  great  pleasure  to  express 
his  sincere  thanks  for  the  very  courteous  words  addressed  to 
him  personally.  He  was  fully  aware  that  he  had  been  of  very 
little  use,  for  it  was  not  very  difficult  to  lead  a  discussion  where 
there  was  no  difference  of  opinion.  He  considered  that  the 
debates  now  closed  had  been  of  very  great  importance  indeed. 
When  they  met  at  Antwerp  the  whole  idea  of  bringing  about  an 
uniformity  in  the  laws  of  general  average  was  only  at  its  beginning 
— now  it  was  a  ripening  fruit.  It  was  a  work  which  had  had  a 
great  success  all  over  the  world ;  and  although  some  slight 
alterations  were  necessitated  by  experience,  still  they  had  the 
pleasure  of  seeing  that  what  was  done  at  Antwerp  was  still  the 
basis  for  a  development  of  this  very  important  part  of  commercial 
and  maritime  law.  They  had  already  formed  a  little  code  of 
general  average,  and  he  was  sure  that  at  future  meetings  they 
would  be  able  to  complete  that  code  ;  and  there  was  such  a 
common  feeling  and  understanding  between  the  representatives 
of  the  different  nations  assembled  for  this  purpose,  that  there 
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was  no  difficulty  whatever  in  the  way  of  further  progress.  (Hear, 
hear.)  He  agreed  with  Mr.  Laeisz  as  to  their  indebtedness  to  the 
courtesy,  ability,  and  experience  of  the  London  and  Liverpool 
Adjusters,  Underwriters,  and  Shipowners.  He  trusted  that  when 
they  met  again  to  continue  their  work  it  might  be  under  equally 
favourable  auspices.  (Cheers.) 
The  Conference  then  rose  for  the  day. 


Friday,  29TH  August,  1890 
jPourth  Day, 

DR.  WENDT  PRESIDED. 

The  Hon.  Gen.  Secretary  having  explained  his  inability  to 
write  up  the  minutes  of  the  meetings  of  the  two  previous  days, 
stated  that  a  stenographic  report  of  the  proceedings  was  being 
prepared,  which  would  probably  be  accepted  in  lieu  of  the 
minutes. 

Dr.  ToMKiNS,  whose  name  was  upon  the  agenda  paper  as  the 
reader  of  a  paper  on  Arbitration,  then  offered  a  few  remarks 
upon  the  subject  of  his  paper,  the  paper  itself  being  taken  as 
read. 

The  Hon.  Gen.  Secretary  then  read  the  following  paper : — 

THE  BRUSSELS  ANTI-SLAVERY  CONFERENCE. 

BY   JOSEPH    G.    ALEXANDER,    LL.B. 

The  question  how  far  the  principles  of  international  law  can 
be  applied  to  the  relations  between  civilised  and  uncivilised 
people  has  often  been  before  this  Association.  In  particular,  it 
was  the  subject  of  a  valuable  paper  by  our  late  lamented 
colleague,  Dr.  Joseph  Thompson,  Consul-General  of  the  United 
States  at  Berlin.  The  subject  of  international  law  affecting  the 
slave  trade,  which  is  practically  a  branch  of  the  same  question, 
has  also  been  before  the  Association  on  several  occasions.     In 
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iSjg  I  presented  a  paper  under  this  heading  at  our  first  London 
Conference;  in  1883,  at  Milan,  Senhor  Joaquim  Nabuco,  the 
distinguished  leader  of  the  anti-slavery  party  in  Brazil,  again 
brought  the  subject  before  us,  and  a  series  of  important  resolu- 
tions was  adopted.  At  the  last-mentioned  Conference  a  paper 
was  also  read  by  Sir  Travers  Twiss,  entitled  "  An  International 
Protectorate  of  the  Congo  River,"  and  another  paper  by  Mr. 
Zaguiri,  of  Liverpool,  on  the  "  Neutrality  of  the  Congo  "  was  pre- 
sented, and  printed  in  the  Report  of  the  Conference.  Finally,  in 
1887,  at  our  second  London  Conference,  Senhor  Nabuco  again 
proposed  a  resolution,  and  made  a  brief  speech  on  the  subject  of 
Slavery  in  Brazil,  and  gave  us  to  anticipate  the  speedy  downfall  of 
the  system ;  a  prediction  happily  verified  in  May,  1888,  when  the 
immediate  and  unconditional  abolition  of  slavery  in  Brazil  was 
effected,  and  the  last  Christian  State  freed  itself  from  this  blot  on 
its  civilisation. 

It  is  then  only  fitting  that  the  Association  should  bestow  some 
attention  on  the  very  remarkable  achievements  of  the  diplomatic 
Conference  at  Brussels,  which  concluded  its  sittings  on  the  2nd  of 
July  ult.  This  Conference,  supplementing  tl^e  work  begun  by  the 
Congo  Conference  of  Berlin  in  1884-5,  may,  we  think,  be  truly 
said  to  have  carried  into  effect,  so  far  as  diplomatic  resolutions 
can  ever  do  it,  the  entire  programme  of  reforms  in  the  Law  of 
Nations  put  before  this  Association  in  the  papers  above  men- 
tioned, and  adopted  by  it  in  the  Milan  resolutions.  To  those  who 
have  long  been  labouring  to  secure  for  the  less  advanced  com- 
munities of  mankind  freedom  from  oppression  and  violence, 
especially  as  they  are  incidental  to  the  hateful  traffic  in  human 
beings,  the  decisions  of  the  Conference  come  as  a  happy  reward 
for  much  arduous  work — sometimes  none  the  less  arduous  be- 
cause in  civilised  countries  no  voice  is  any  longer  raised  to  defend 
this  "  sum  of  all  villainies,"  so  that  the  contest  has  had  to  be 
waged  against  apathy  and  indifference,  rather  than  against  active 
opposition. 

Let  us,  in  the  first  place,  consider  how  far,  and  in  what  way 
.the  General  Act  of  the  Brussels  Conference  has  given  effect  to  the 
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demands  of  reformers ;  and  here  it  will  be  well  to  recall  that  fhe 
initiative  of  this  Conference  was  taken  by  the  British  Government, 
at  the  suggestion  of  the  British  and  Foreign  Anti-Slavery  Society. 
That  Society,  the  oldest  organisation  of  the  kind  now  existing, 
though  in  its  present  form  it  dates  back  only  to  the  year  1839,  is 
the  direct  lineal  descendant  and  the  true  representative  of  the 
men  who,  towards  the  close  of  the  last  century,  gathered  around 
Thomas  Clarkson,  William  Wilberforce,  and  Granville  Sharp,  and 
waged  the  tedious  battle  against  mighty  vested  interests  whidi 
was  so  long  apparently  hopeless,  even  though  the  anti-slavery  leaders 
had  the  assistance,  in  the  British  Parliament,  of  the  rival  leaders 
Pitt  and  Fox.    The  cause  was  at  one  time  commonly  supposed, 
though  very  erroneously,  to  have  achieved  its  final  triumph  by 
the  abolition  of  slavery  in  America,  and  the  stoppage  of  the  slave 
trade  between  Western  Africa  and  the  American  Continent.    But 
interest  in  the  subject  was  aroused  by  the  statements  of  successive 
explorers  in  Eastern  Central  Africa,  from  Livingstone  downwards, 
and,  finally,  Cardinal  Lavigerie  commenced  a  crusade  against  the 
giant  evil  that  was  devastating  his  Central  African  diocese.    On 
the  occasion  of  his  visit  to  this  country,  a  great  meeting  was  held 
in  London,  presided  over  by  a  former  British  Foreign  Minister, 
Earl  Granville,  when  a  resolution  was  adopted  requesting  the 
British  Government  to  suggest  that  a  Conference  of  the  European 
Powers  should  be  held  to  consider  the  best  means  of  putting  down 
the  slave  trade.     When  in  March,  1889,  Mr.  Sydney  Buxton,  M.P., 
grandson  of  the  great    abolitionist   leader,  Sir  Thomas  Fowell 
Buxton,  found  an  opportunity  of  moving  a  resolution  to  the  same 
effect  in  the  House  of  Commons,  it  was  accepted  by  the  Govern- 
ment, who  had  already  taken  some  steps  in  the  matter,  and  unani- 
mously adopted.     In  the  end,  the  King  of  the  Belgians,  whose 
noble  efforts  and  sacrifices  for  the  cause  in  connection  with  the 
Congo  State  pointed  to  him  as  pre-eminently  qualified  to  take  the 
lead  in  such  a  matter,  invited  the  Powers  to  send  representatives 
to  Brussels,  where  the  Conference  met  in  November  last    Seven- 
teen States  were  represented,  viz. :  Germany,  Austria-Hungary, 
Belgium,  Denmark,  Spain,  the  Congo  State,  the  United  Statest 
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France,  Great  Britain,  Italy,  Holland,  Portugal,  Russia,  Sweden 
and  Norway,  Persia,  Turkey,  and  Zanzibar — ^the  three  last-named 
being  Mahometan  Powers,  in  whose  territories  the  institution  of 
slavery  still  exists. 

My  own  former  paper  on  this  subject  was  written  under  a  sense 
of  keen  disappointment.  In  the  previous  year,  1878,  a  deputation 
from  the  British  and  Foreign  Anti-Slavery  Society  had  waited 
upon  the  representatives  of  the  Powers  assembled  in  Congress  at 
Berlin,  in  order  to  urge  upon  them  measures  for  the  abolition  of 
the  slave  trade.  Similar  measures  had  been  proposed  so  long  ago 
as  in  18 1 8,  at  the  Conference  of  Aix-la-Chapelle,  by  a  similar 
deputation,  of  which  Mr.  Clarkson  was  a  member,  and  had  been 
supported  by  the  Duke  of  Wellington  in  1822,  at  the  Conference 
of  Verona.  It  was,  then,  with  no  small  chagrin  that  the  Society 
found  itself  unable  to  obtain  any  progress  on  the  question  of 
slavery,  througl:^  the  unpreparedness  of  the  British  representatives 
in  the  Congress  of  1878.  The  Marquis  of  Salisbury,  in  his 
double  character  of  Prime  Minister  and  Foreign  Secretary,  has 
now  made  the  fullest  atonement  in  his  power  for  any  apparent 
lukewarmness  twelve  years  ago ;  and  the  remark  made  in  1879, 
that  "  in  the  cause  of  philanthropy  it  is  never  lawful  to  acquiesce 
in  failure,  however  disheartening  it  may  be,''  has  been  abundandy 
justified  by  the  issue  of  events. 

The  objects  sought  by  the  deputation  just  referred  to  were  :— 

1.  That  the  slave  trade  should  be  treated  as  piracy  by  inter- 
national law. 

2.  That  the  legal  status  of  slavery  should  no  longer  be  recog- 
nised in  international  relations. 

These  demands  were,  in  substance,  adopted  by  our  Conference 
at  Milan  in  1883,  in  the  following  more  detailed  resolutions  : — 

"  I.  The  Conference  expresses  the  desire  that  the  slave  trade 
be  assimilated  in  international  law  to  piracy. 

"  2.  Slavery  being  contrary  to  natural  law,  every  nation  is  justi- 
fied, according  to  international  law,  in  refusing  in  any 
way  to  recognise  the  institution,  alike  in  the  case  of 
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foreigners  who  are  within  its  own  territory,  as  in  the  case 
of  its  own  subjects  who  have  refused  to  recognise  the 
institution  of  slavery  within  the  territory  of  another 
State. 

'*  3.  Every  clause  in  any  international  treaty  which  binds  a 
State  to  give  up  slaves  who  have  come  within  its  terri- 
tory is  invalid  with  regard  to  international  law. 

"  4.  Where  the  extradition  of  an  accused  person  who  was  a 
slave  in  the  country  seeking  his  extradition  is  requested, 
such  extradition  should  only  be  accorded  if  the  extradi- 
tion of  a  free  man  would  be  accorded  in  the  same  case, 
nor  should  such  extradition  be  accorded  if  the  former 
slave  would  be  judged  by  a  different  judge,  or  punished 
by  other  penalties,  than  if  he  had  always  been  a  free 
man. 

"  5.  Every  State  should  prohibit  its  subjects  from  possessing, 
buying,  or  selling  slaves  in  foreign  countries,  and  from 
participating,  either  directly  or  indirectly,  in  any  traffic 
of  the  same  kind,  or  in  any  contract  having  Slaves  for 
its  object  j  and  this  prohibition  should  be  enforced  by 
such  penalties  as  each  State  may  enact'' 
As  regards  the  first  point  raised  by  the  Anti-Slavc^y  Society's 
memorial  and  the  Milan  Conference  resolutions,  objection  was 
made  by  our  late  member.  Professor  Bluntschli,  to  the  mode  in 
which  the  penalisation  of  the  Slave  Trade  was  proposed  to  be 
effected.     Article  351  of  his  "  International  Law  Codified  "  is  as 
follows  :  (I  quote  from  the  French  translation  of  M.  Lardy,  Paris, 
1886)  **0n  ne  peut  abuser  de  la  liberty  des  mers  pour  le  tran- 
sport d'esclaves.     Les  navires  n^griers  sont  en  premifere  ligne 
justiciables  de  TEtat  dont  ils  dependent."    In  the  note  to  this 
article  he  observes:  "Un  grand  nombre  de  trait^s  ou  de  lois 
assimilent  la  traite  des  n^gres  k  la  piraterie,  et  menacent  les 
ndgriers  des  memes  peines  que  les  pirates.     Cette  assimilation 
n'est  cependant  pas  dans  la  nature  des  choses,  et  la  notion  de  la 
piraterie  ne  saurait  etre  aussi  arbitrairement  ^tende.     La  piraterie 
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menace  le  commerce  maritime  tout  entier ;  la  traite  des  nbgrei 
n'entrave  pas  le  commerce  des  mers.  Les  pirates  ne  reconnaisr 
sent  Tautorit^  d'aucun  Etat ;  les  n^;riers  naviguent  sous  le  pavil- 
ion d'une  Puissance  connue.  C'est  pourquoi  les  tribunax  de  tous 
les  Etats  ne  sont  pas  concurremment  comp^tenls  pour  prononcer 
sur  la  capture  d'un  vaisseau  n^rier ;  c'est  TEtat  dont  le  navire 
ndgrier  porte  la  pavilion  qui  est  competent  en  premikre  ligne." 

When,  in  i  884,  the  Congo  Conference  was  about  to  meet  at 
Berlin,  a  deputation  from  the  Anti-Slavery  Society  again  waited 
on  Earl  Granville,  then  British  Foreign  Secretary,  to  ask  that  the 
British  representatives  at  the  Conference  might  be  instruaed  to 
introduce  this  question.  On  this  occasion  they  recognised  the 
justice  of  Professor  Bluntschli's  objections,  and  proposed  that  the 
Conference  should  be  asked  to  make  a  declaration  which,  whilst 
declaring  the  Slave  Trade  unlawful  by  international  law,  should 
provide  for  the  trial  of  offenders  under  this  head  by  specially  con- 
stituted international  tribunals.  Lord  Granville  stated  that  the 
subject  was  under  the  careful  consideration  of  the  Government, 
and  in  particular  of  Lord  Selbome,  the  Lord  Chancellor;  and 
it  was,  I  presume,  in  consequence  of  their  representations  that 
that  Conference  adopted  the  following  important  declaration  (Art, 

9):- 

"  Conform^ment  aux  principes  du  droit  des  gens,  tels  qu'ils 
sont  reconnus  par  les  puissances  signataires,  la  traite  des  esclaves 
^tant  interdite,  et  les  operations  qui,  sur  terre  ou  sur  mer,  foumis- 
sent  des  esclaves  k  la  traite  devant  dtre  Element  consid^r^es 
comme  interdites,  les  puissances  qui  exercent  ou  qui  exerceront 
des  droits  de  souverainet6  on  une  influence  dans  les  territoires 
formant  le  bassin  conventionnel  du  Congo  d^clarent  que  ces 
territoires  ne  pourront  servir  ni  de  march6  ni  de  voie  de  transit 
pour  la  traite  des  esclaves,  de  quelque  race  que  ce  soit  Chacunc 
de  ces  puissances  s'engage  k  employer  tous  les  moyens  en  son 
pouvoir  pour  mettre  fin  k  ce  commerce  et  pour  punir  ceuz  qui 
8*en  occupent." 

This  article  contained,  in  its  preamble,  the  first  authoritative 
declaration  that  the  Slave  Trade  must  be  regarded  as  contrary  to 
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the  law  of  nations,  and  was  thus  an  important  step  in  the  direction 
indicated  by  our  first  Milan  resolution.  The  latter  portion  of  the 
article,  though  applicable  only  to  the  conventional  basin  of  the 
Congo,  laid  down  an  important  principle,  which  has  been  applied 
by  the  Brussels  Conference  to  a  wider  zone. 

The  General  Act,  adopted  at  Brussels,  commences  by  declaring 
the  "  firm  intention  "  of  the  Powers  represented  to  put  an  end  to 
the  crimes  and  devastations  engendered  by  the  traffic  in  African 
slaves.  It  proceeds,  in  Chapter  I.,  to  enumerate  the  means  by 
which  the  Slave  Trade  is  to  be  combated  in  the  places  where  it 
originates,  that  is,  in  those  parts  of  Africa  whose  inhabitants  are 
subjected  to  the  horrors  of  slave  raids.  The  Powers  which  have 
possessions  or  protectorates  in  Africa  bind  themselves  to  establish 
stations'  for  the  express  purpose  of  keeping  watch  over,  and  help, 
ing  the  natives  to  protect  themselves  against,  the  nefarious  robbers 
of  human  life  and  liberty ;  whilst  the  construction  of  roads,  rail- 
ways, and  telegraphs,  the  placing  of  steamboats  on  the  great  lakes 
and  rivers  of  Eastern  Equatorial  Africa,  and  similar  developments 
of  legitimate  commerce,  are  enumerated  as  powerful  means  of  ex- 
cluding this  illegitimate  trade.  The  Powers  pledge  themselves  to 
enact  such  laws  as  may  be  needful,  in  their  respective  countries,  and 
to  penalise  all  acts  of  slave  trading,  and  undertake  to  communi- 
cate information  and  give  assistance  to  each  other  in  the  crusade 
against  slave-catchers.  Finally,  most  stringent  provisions  are 
adopted  with  regard  to  the  import  of  firearms  and  other  munitions 
of  war  into  the  vast  districts  of  Africa  comprised  between  20*^  N. 
and  22^  S.  latitude,  including  islands  within  100  miles  of  the 
coast ;  all  siich  munitions  of  war  are  to  be  placed  in  Government 
depfits ;  the  possession  of  weapons  of  improved  description  is  to 
be  lawful  only  under  licences,  renewable  yearly ;  and  the  only 
kind  of  fire  arms  and  powder  allowed  to  be  sold  under  less 
stringent  conditions  are  fiint-lock  fire  arms  and  trade  powder* 
nor  even  these  to  districts  deemed  infected  with  the  Slave  Trade. 
Chapter  II.,  containing  five  further  sections,  deals  with  the 
measures  to  be  adopted  for  stopping  slave  caravans. 

Chapter  III.  treats  of  the  Repression  of  the  Sea-borne  Slave 
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Trade.  It  avoids  all  ancient  controversies  about  the  Right  of 
Search,  being  confined  in  its  operations  to  native  vessels  of  less 
than  500  tons,  within  a  zone  limited  as  follows  : — "  Between  the 
Coasts  of  the  Indian  Ocean  (those  of  the  Persian  Gulf  and  of  the 
Red  Sea  included)  from  Beloochistan  to  Cape  Tangalane  (Quili- 
mane),  and,  on  the  other  hand,  a  conventional  line  which  first 
follows  the  meridian  from  Cape  Tangalane  till  it  meets  the  26th 
parallel  of  south  latitude ;  it  is  then  merged  in  this  parallel,  then 
passes  round  the  island  of  Madagascar  by  the  east,  keeping 
20  miles  of  the  east  and  north  shore,  till  it  crosses  the  meridian 
at  Cape  Amber.  From  this  point  the  limit  of  the  zone  is  deter- 
mined by  an  oblique  line  which  extends  to  the  Coast  of  Beloochis- 
tan, passing  20  miles  off  Cape  Ras-el-had.'*  The  Powers  under- 
take to  guard  against  abuse  of  their  flags;  and  provisions  are 
adopted  for  the  ready  identification  of  all  vessels  falling  within 
the  above  description,  which  should  render  it  easy  to  distinguish 
between  the  honest  trading  vessel  and  the  slave  dhow.  An  Inter- 
national Bureau  is  to  be  created  at  Zanzibar  for  the  repi:ession  of 
the  Slave  Trade,  to  which  information  is  to  be  communicated  by 
the  agents  of  the  different  Powers.  Careful  provision  is  made  as 
to  the  arrest  and  trial  of  suspected  vessels,  which  are  to  be  taken 
to  the  nearest  port  where  there  is  a  Consular  or  other  Officer 
empowered  to  try  such  cases,  by  the  Power  under  whose  flag  the 
vessel  has  been  sailing. 

On  this  first  point,  then,  our  verdict  must  be  that  this  Con- 
ference has  done  more  and  better  than  we  had  ventured  to  ask. 
It  has  not  contented  itself  with  a  general  declaration :  it  has 
worked  out  the  whole  subject  of  the  Slave  Trade  by  sea  and  on 
land,  and  fenced  it  round  with  provisions  which,  if  progressively 
enforced,  as  civilisation  and  commerce  continue  to  advance  in- 
land from  the  coasts  into  the  interior  of  Africa,  must  ere  long  put 
a  stop  to  the  devastation  of  some  of  the  fairest  portions  of  the 
world's  surface  by  the  crimes  and  barbarities  of  slave-raids. 

The  second  question,  that  of  the  international  recognition  of 
slavery,  which  arose  in  connection  with  the  famous  Fugitive  Slave 
Circular  of  some  twenty  years  ago,  and  formed  the  subject  of  our 
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Milan  Resolutions  Nos.  2  to  5,  also  appears  to  have  been  suffi- 
ciently dealt  with  in  articles  38  and  39  of  the  General  Act,  which 
are  as  follows : — 

"  Art  38. — Any  Slave  who  may  have  taken  refuge  on  board  a 
ship  of  war  bearing  the  flag  of  one  of  the   Signatory 
Powers,  shall  be  immediately  and  definitively  liberated ; 
such  liberation,  however,  cannot   operate  to  withdraw 
him  from  the  competent  jurisdiction,  if  he  have  been 
guilty  of  any  crime  or  offence  at  common  law." 
*'  Art.  39. — Every  Slave  detained  against  his  wish  on  board  a 
native  vessel  shall  have  the  right  to  claim  his  liberty. 
His  liberation  may  be  pronounced  by  any  Agent  of  any 
of  the  Signatory  Powers,  on  whom  the  present  General 
Act  confers  the  right  of  ascertaining  the  status  of  persons 
on  board  such  vessels,  without  this  liberation  having 
the  effect    of  withdrawing  him   from  the  competent 
jurisdiction,  if  he  have  committed  any  crime  or  offence 
at  common  law." 
The  remaining  chapters  of  the  Brussels  General  Act  contain 
further  supplementary  provisions  of  no  small  importance.    Chap- 
ter IV.  deals  specifically  with  the  three  Mahometan  States  which 
took  part  in  the  Conference,  all  of  which  pledge  themselves  to 
prohibit  and  render  penal  the  importation,  transit,  and  departure 
of,  as  well  as  the  trade  in,  African  slaves,  and  the  mutilation  of 
children  or  male  adults.     Art!  64  provides   that  every  fugitive 
slave  arriving  at  the  frontier  of  one  of  these  States  shall  be  con- 
sidered free,  and  be  entitled  to  claim  letters  of  liberation  from 
the  competent  authorities.    The  diplomatic  and  consular  agents 
and   naval  officers  of  the  other  States  are  to  assist  the  local 
authorities  of  those  in  which  slavery  exists,  in  repressing  the  slave 
trade,  and  are  given  the  right  to  be  present  at  trials  for  slave- 
trading  brought  about  at  their  instance.    Chapter  V.,  Part  I., 
relates  to  the  functions  of  the  International  Bureau  to  be  esta'o- 
lished  at  Zanzibar,  which  is  to  be  constituted  as  soon  as  three 
Powers  have  appointed  their  representatives  at  it    The  expenses 
are  to  be  shared  between  the  Powers  represented  in  the  Bureau, 
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and  a  report  on  its  operations  is  to  be  prepared  annually.  Part 
II.  of  the  same  chapter  provides  for  the  exchange  between  the 
Government  of  documents  and  information  relating  to  the  Slave 
Trade,  and  Part  III.  for  the  protection  of  liberated  slaves. 
Lastly,  Chapter  VI.  contains  much  needed  measures  for  restrict- 
ing the  traffic  in  spirituous  liquors,  which  has  of  late  assumed  such 
fearful  proportions,  and  which,*  according  to  the  testimony  of  so 
competent  a  witness  as  Mr.  Johnston,  the  Scotch  traveller,  is  at 
present  inflicting  injuries  upon  the  natives  of  Africa  so  great  as  to 
outweigh  all  the  efforts  of  the  Christian  missionaries,  and  the 
benefits  of  lawful  commerce,  for  the  moral  and  material  ameliora- 
tion of  their  lot.  The  restrictions  consist  of  high  import  duties, 
which  will,  it  is  hoped,  check  the  growth  of  the  trade ;  whilst 
the  trade  in  and  manufacture  of  distilled  liquors  is  absolutely 
prohibited  in  those  parts  of  the  African  continent  which  it  has 
not  yet  corrupted. 

Well  may  such  a  Treaty  be  described  as  the  **  Magna  Charta" 
of  African  freedom.  We  cannot  entertain  the  thought  that  the 
interest  of  a  Dutch  trading  company  in  the  continuance  of  the 
freedom  of  imports  from  all  taxation  imposed  on  the  Congo  State 
by  the  Treaty  of  1885,  will  be  permitted  ultimately  to  prevent 
the  ratification  of  the  Brussels  Convention  by  the  Netherlands. 
At  the  present  moment  the  Convention  is  not  in  force,  for  want 
of  Holland*s  consent  to  a  modification  of  this  condition,  which 
the  Congo  State  asks  as  a  recompense  for  the  costly  apparatus 
she  undertakes  to  set  up  for  the  abolition  of  the  Slave  Trade. 
Some  solution  will  surely  be  found  for  this  deplorable  deadlock ; 
and  we  shall  then  be  able  to  rejoice,  as  an  Association,  and  in- 
dividually as  well-wishers  of  our  race,  in  the  completion  of  a  noble 
monument  to  the  high-minded  philanthropy  of  contemporary 
statesmen  and  diplomatists. 

Dr.  Barclay  said  the  thanks  of  the  Conference  were  due  to 
Mr.  Alexander  for  having  so  ably  and  lucidly  dealt  with  this 
question.  The  great  difficulty  now  blocking  the  adoption  of  the 
Anti-Slavery  Convention  adopted  at  Brussels  was  the  opposition 
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of  Holland  to  the  imposition  of  import  duties  in  the  Congo 
Free  State.  As  a  member  of  the  Supreme  Council  of  the  Congo 
Free  State  he  had  occasion  to  look  rather  closely  into  this 
question,  and  he  thought  the  only  way  by  which  Holland  could 
be  brought  to  reconsider  its  position  was  by  a  strong 
manifestation  of  public  opinion  in  ^11  parts  of  Europe.  It  was  a 
fitting  occasion  at  this  meeting  to  begin  that  movement,  if  it  was 
not  already  begun.  He  therefore  proposed  that  a  resolution 
should  be  passed  by  the  Conference  in  this  sense  : — "  Resolved, 
that  this  Conference  expresses  its  warm  sense  of  appreciation  of 
the  work  achieved  by  the  Anti-Slavery  Conference  of  Brussels, 
that  it  sincerely  hopes  the  Government  of  the  Netherlands  will 
reconsider  its  attitude,  and  desist  from  opposition  to  this  great 
international  agreement  for  the  protection  of  the  native  races  of 
Africa,  in  the  realisation  of  which  it  is  the  only  dissentient  power; 
and  that  copies  of  this  resolution  be  sent  to  the  Dutch  Minister 
in  London,  with  the  request  that  he  bring  it  to  the  knowledge  of 
his  Government."  He  would  like  at  the  same  time  to  mention 
another  subject  which  might  very  well  come  before  the  attention 
of  this  Conference — the  question  of  the  right  of  search.  They 
were,  no  doubt,  aware  that  the  right  of  search  was  a  question  which 
had  agitated  statesmen  in  America,  France,  and  Great  Britain. 
The  British  Government  had  claimed  the  right  of  search  from 
time  immemorial.  That  right  had  gradually  been  curtailed. 
The  United  States  Government  had  always  resisted  it  in  time  of 
peace.  The  French  Government,  following  the  example  of  the 
United  States  Government,  had  joined  in  efforts  to  get  rid  of  the 
right  of  search  in  time  of  peace.  That  the  war-vessels  of  any 
properly  recognised  State  had  the  right  to  examine  merchant 
vessels  on  the  high  seas  in  time  of  war  was  not  contested.  A 
belligerent  had  always  had  the  right  of  search,  and  although 
there  had  been  some  difficulties  in  arriving  at  that  view  of  the 
subject,  there  was  no  doubt  the  right  of  search  existed.  But  in 
time  of  peace  the  question  became  rather  difficult.  As  to 
slavery,  there  had  been  an  attempt  to  assimilate  the  slave  trade 
to  piracy,  but  that  could  hardly  be  done.     He  need  not  enter 
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into  reasons,  but  competent  writers  were  agreed  it  could  not  be 
douQ;  although,  in  the  Convention  of  1841,  between  Austria, 
Russia,  Prussia,  and  Great  Britain,  it  was  done  in  spite  of  the 
impossibility,  and  that  Convention  was  still  in  existence,  or  was  so 
up  to  the  time  of  the  Brussels  Convention.  That  Convention  of 
1 84 1  enacted  that  all  vessels  in  certain  zones  belonging  to  the 
States  which  subscribed  to  the  treaty  were  liable  to  be  searched 
by  war-vessels  of  the  contracting  States.  There  was  no  limit 
except  a  limit  of  area.  The  Brussels  Conference  was  placed  in 
a  position  of  great  difficulty.  The  British  Government  at  once 
submitted  a  project  by  which  the  right  of  search,  for  the  preven- 
tion of  the  slave  trade,  should  be  confined  to  a  certain  area  on 
the  east  coast  of  Africa,  and  that  only  sailing  vessels  should  be 
liable  to  it.  The  French  Government,  although  the  words 
"  right  of  search,"  did  not  figure  in  the  British  proposals,  thought 
the  right  of  supervision  was  very  much  like  the  right  of  search, 
and  on  a  supposed  traditional  policy  they  objected  to  it.  The 
French  Government  then  proposed  counter  resolutions,  by  which 
they  turned  the  difficulty  in  this  way : — ^They  provided  a  set  of  re- 
gulations for  preventing  ships  from  issuing  from  French  ports  on 
the  African  coast  without  proper  and  authentic  documents.  The 
two  projects  were  not  reconcilable  at  first,  but  M.  de  Martens, 
professor  of  International  Law  at  St.  Petersburg,  was  charged 
with  bringing  them  into  harmony,  and  did  so  with  great  success. 
Now,  this  was  the  position:  England  had  waived  the  right  of 
search  as  regarded  all  vessels  of  a  tonnage  above  500  tons.  As 
regarded  the  Powers  which  were  not  parties  to  the  Convention  of 
1 84 1,  there  were  more  stringent  regulations,  but  he  might  call 
attention  to  this  fact,  that  the  British  Government  had  consented 
to  the  right  of  search  in  time  of  peace  being  abolished  com- 
pletely with  regard  to  vessels  of  over  500  tons.  Now  this  was 
a  very  dangerous  thing.  The  policing  of  the  seas  required  a 
right  of  search  to  exist  in  a  certain  limited  form.  In  spite,  how- 
ever, of  the  resolutions  of  the  Brussels  Conference,  the  homo- 
geneous instructions  which  were  issued  by  the  British  and  French 
authorities  to  their  respective  officers  would  continue  to  remain 
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in  force,  that  was  to  say,  that  in  a  case  of  suspicion  they  would  - 
be  able,  on  their  own  responsibility,  to  arrest  a  vessel,  although 
the  treaty  would  not  give  them  this  right  He  had  not  been  able 
in  so  short  a  statement  to  express  himself  very  clearly,  and  he 
thought  the  question  really  deserved  to  be  treated  more 
thoroughly,  and  that  they  should  come  really  to  understand 
what  were  the  limits  to  the  right  of  search  in  time  of  peace. 
Would  it  not  be  desirable  that  the  Executive  Council  should 
be  charged  to  look  into  the  question,  and,  if  thought  desirable, 
form  a  committee  for  the  study  of  the  right  of  search  ? 

The  Chairman  said  he  would  undertake  to  bring  it  before  the 
Executive  Council. 

Dr.  Barclay  :  Then  the  only  thing  remaining  is  the  resolution 
I  submitted  at  the  outset,  which  I  now  move. 

Mr.  Thos.  Snape  seconded  the  resolution. 
The  resolution  was  then  put  and  carried.* 

*  The  following  correspondence  has  passed  in  consequence  of 
the  above  resolution : — 

The  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations, 

3rd  September,  1890. 
Monsieur  le  Ministre, 

As  Chairman  of  the  Executive  Council  of  the  above  Association^ 
I  have  the  honour  to  transmit  to  your  Excellency  annexed  a  copy  of  the  Reso- 
lution which  was  unanimously  passed  on  the  29th  ult.  by  the  members  of  our 
Association  assembled  at  their  fourteenth  Conference  in  the  Town  Hall  of  the 
dty  of  Liverpool,  and  taking  the  liberty  of  craving  your  attention  to  its 
contents, 

I  have  the  honour  to  remain 

Your  Excellency's  most  obedient  Servant, 

(Signed)        ERNEST  E.  WENDT. 

His  Excellency  Count  Charles  de  Bylandt, 

Envoy  Extraordinary  and  Minister  Plenipotentiary 
of  His  Netherlands  Majesty,  &c.  &c. 

[Here  follows  copy  of  the  Resolution,  as  above.] 
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Coilisions  at  Sea, 
The  Hon.  Gen.  Secretary  presented  the  following  report 
upon  collisions  at  sea,  sent  in  by  their  very  indefatigable  member, 
Captain  Riondel. 

RAPPORT    SOUMIS    AU    CONGRES    DE    LIVERPOOL 

PAR  MONSIEUR  LE  COMMANDANT  ALBERT 

RIONDEL. 

J*ai  rhonneur  de  presenter  respectueusement  k  Texamen  du 
congr^s  les  trois  notes  imprimis  ci-jointes  qui  ont  e't6  imprim6es 
dans  le  journal  scientifique  le  Cosmos. 


Legation  des  Pays  Bas, 

London,  October  30,  189a 
Sir, 

I  am  directed  to  acknowledge  on  behalf  of  my  Government  the 
receipt  of  the  Resolution  passed  at  the  Liverpool  Conference  of  the  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations,  and  concerning  the 
policy  of  the  Netherlands  at  the  Brussels  Anti-Slavery  Conference. 

I  also  avail  myself  of  this  opportunity  to  draw  your  attention  to  the  recent 
proposals  made  by  my  Government  to  the  Powers,  and  which  consists  in  a 
contribution  in  common  by  the  Powers  concerned  of  an  annual  sum  equal  to 
the  amount  which  the  Congo  State  would  realise  from  the  import  duties,  and 
the  immediate  imposition  of  a  duty  on  alcohol  of  25  francs  per  hectolitre  as 
subsidiary  measure  until  the  expiration  of  the  Berlin  Act  of  1885. 

The  object  thereof,  you  will  readily  perceive,  is  to  secure,  by  means  more 
practical  and  certainly  more  efficient  than  import  duties,  alwa]^  liable  to  varia- 
tions, the  funds  which  the  Congo  State  requires  in  order  to  be  able  to  carry  out 
the  stipulations  of  the  General  Act  of  the  Brussels  Conference. 

I  trust.  Sir,  that  you  will  see  in  this  step  of  the  Netherlands  Government  a 
new  proof  of  their  sincere  desire  that  a  solution  should  be  arrived  at,  which 
would  be  practical  and  just  at  the  same  time,  and  really  put  into  the  hands  of 
the  Congo  State  means  of  operation  for  the  abolition  of  slave  trade  on  which 
they  can  thoroughly  rely. 

I  have  the  honour  to  be,  Sir, 

Your  obedient  Servant, 

(Signed)  GEVERS. 

Dr.  Ernest  E.  Wendt,  Chairman,  Association  for  the 
Reform  and  Codification  of  the  Law  of  Nations. 
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Ijaipremiire  note  est  un  r^sumd  statistique  d'un  grand  int^rdt, 
et  montre  que  dans  les  sept  demibres  ann^es  les  collisions  par 
navires  k  vapeur  ont  presque  double.  On  voit  ^galement  que 
I'abordage  est  aujourd'hui  le  plus  grand  des  dangers  de  la  naviga- 
tion ;  le  mal  augmente  tous  les  jours  avec  raccroissement  inces- 
sant des  vitesses  et  du  tonnage  des  bitiments  k  vapeur. 

Dans  ces  conditions,  Taugmentation  de  la  portte  des  feux  de 
bord,  et  les  siWnes  plus  puissantes  sont  des  rembdes  sans  effica- 
cit6,  Au  moment  oil  le  feu  est  apergu,  et  quand  le  son  arrive  aux 
oreilles,  il  est  trop  tard.  La  collision  ne  peut  ^tre  pr^venue ;  le 
malheur  est  arrive. 

La  marine  k  vapeur  de  nos  jours,  dont  la  marche  normale  d6- 
passe  d^ja  vingt  milles  k  Theure,  exige  imp^rieusement  des  r^les 
nouvelles.  On  peut  dire  qu'elles  s'imposent  chaque  jour  davan- 
tage.  Aujourd'hui,  en  France,  les  syndicats  maritimes  du  Havre, 
de  Bordeaux,  et  de  Marseille  sont  unanimes  sur  les  points 
suivants : — 

1°.  R^duire  la  vitesse  en  temps  de  brume. 

The  Association  for  the  Reform  and  Codification 
of  the  Law  of  Nations, 

33,  Chancery  Lane, 

London,  ist  December,  1890. 
Excellency, 

I  am  directed  by  the  Executive  Council  of  this  Association  to 
acknowledge  receipt  of  your  letter  of  the  30th  October  to  our  Chairman,  Dr. 
E.  E.  Wendt,  respecting  the  policy  of  the  Netherlands  as  regards  the  Brussels 
Anti-Slavery  Conference. 

I  am  to  inform  you  that,  confirming  the  statement  made  verbally  by  Dr. 
Wendt  to  the  Netherlands  Charg6  d'Afiaires,  the  letter  you  did  us  the  honour 
to  address  to  him  will  be  printed  in  the  Report  of  the  Conference  at  Liverpool, 
which  is  now  in  the  press,  as  an  annex  to  the  report  of  the  discussion  on  the 
General  Act  of  the  Brussels  Conference. 

I  have  the  honour  to  remain 

Your  Excellency's  obedient  Servant, 

(Signed)    JOSEPH  (>.  ALEXANDER, 

Hon.  Gen.  Sec 
Excellency  Count  Charles  de  Bylandt. 
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2^  Imposer  2M>i  paquebots  des  routes  d'aller  et  de  retour. 
3^  Faire  exprimer  par  les  signaux  phoniques  un  petit  nombre 
de  signaux  precis  et  utiles. 

4°.  N^cessit6  d'une  legislation  maritime  intemationale  pour 
r^ler  les  litiges  d'abordages. 

2\  Ma  seconde  note  est  relative  k  I'assistance  obligatoire 
maritime. 

3°.  Ma  troisihme  note  merite  aussi  Tattention  du  Congrfes  de 
Liverpool.  Elle  met  en  relief  T^tat  de  barbarie  de  la  legislation 
maritime  actuelle  dans  les  litiges  d'abordages.  Je  Fai  formula 
dans  ce  paragraphe  : — 

"Essayons  de  remplacer  ce  qui  existe  par  une  juridiction, 
moins  barbare,  qui  obligera  chacun  2t  payer  ce  qu'il 
doit." 
Je  propose  au  Congrfes  de  Liverpool  le  vote  de  la  proposition 
suivante : — 

"  Le  congr^s,  en  presence  du  mal  toujours  croissant,  r&ultant 
des  collisions,  par  suite  de  Taccroissement  des  vitesses 
et  du  tonnage  de  paquebots,  ^met  le  vceu  : 

"  Que  des  regies  nouvelles  doivent  r^gler  la  navigation 
k  vapeur  k  grande  vitesse ; 

"  Que  Tassistance  maritime  sur  mer  doit  ^tre  d&larfe 
obligatoire ; 

"Qu'une    legislation    maritime    intemationale    doit 
remplacer  celle  qui  existe  actuellement." 

O  Albert  Riondel. 


Foreign  Judgments, 
The  Hon.  Gen.  Secretary  said  that  the  next  matter  was  a 
communication  upon  another  important  topic,  foreign  judgments. 
They  had  a  Committee  on  that  subject  already  in  operation. 
Professor  de  Rossi,  of  Leghorn,  had  sent  a  letter,  and  kindly 
presented  the  Association  with  a  copy  of  the  latest  edition  of 
his  valuable  work  on  the  execution  of  foreign  judgments  in 
Italy.     Although  the  Association  at  its  Milan  Conference  spent 
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a  considerable  amount  of  time  on  this  question,  and  prepared 
with  great  care  a  series  of  rules,  those  rules  had  never  yet 
been  completed.  It  was  impossible  in  the  time  they  had  at 
Milan  to  go  through  the  very  intricate  and  difficult  question 
of  jurisdiction,  and  the  matter  had  been  standing  over  from 
that  time  to  this.  At  the  last  Conference  a  resolution  was 
adopted  commending  it  to  sectional  committees  to  be  formed 
in  the  different  States.  He  was  sorry  to  say  no  progress 
had  been  made,  and  would  move  this  resolution : — "  That 
this  Conference  re-affirms  the  importance  of  establishing  general 
rules  for  the  execution  of  foreign  judgments,  on  which  subject 
a  series  of  resolutions  was  adopted  by  the  Milan  Conference 
in  1883,  and  commends  the  question  to  the  Executive  Council 
with  the  view  to  its  being  fully  discussed  at  the  next  Conference." 

M.  Paul  David  (Paris),  seconded  the  motion,  which  was 
adopted. 

International  Copyright, 

The  following  report  on  this  subject  was  presented  on  behalf 
of  Mr.  C.  H.  E.  -  Carmichael,  Secretary  of  the  Committee  on 
International  Copyright. 

REPORT  ON   INTERNATIONAL  COPYRIGHT. 
Bv  C.  H.  E.  Carmichael,  M.A.,  International  Secretary. 
Since  the  last  Conference  of  our  Association,  held  in  the  Guild- 
hall, under  the  auspices  of  the  Lord  Mayor  of  London,  I  fear 
that  not  much  progress  has  been  made  in  the  direction  of  placing 
the  rights  of  Authors  on  a  sound  basis  among  those  Nations  which 
have  yet  to  be  brought  to  a  better  way  than  that  in  which  they 
have  hitherto  walked,  but  it  may  be  hoped  that  our  own  Confer- 
ence, and  that  of  the  International  Literary  Artistic  Association! 
to  be  held  in  London  this  Autumn,  will  both  have  a  good  effect. 
There   has  been  within  my  knowledge  a  temporary  revival  of 
interest  in  the  subject  in  the  United  States,  and  at  one  time  it 
might  almost  have  seemed  that  some  settlement  of  the  question 
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would  be  arrived  at  by  means  of  internal  Legislation  in  the 
United  States;  petitions  in  favour  of  such  Legislation  having 
been  extensively  signed  by  Men  of  Letters.  Undoubtedly,  if  the 
American  People  should  come  to  the  conclusion  that  they  can 
best  settle  the  long-standing  difficulty  between  our  country  and 
theirs  by  internal  Legislation,  and  they  prefer  this  method  to  the 
conclusion  of  a  Treaty,  we  should  have  nothing  to  say  against 
this  decision  as  such.  We  don't  care  in  what  way  the  question  is 
set  at  rest,  provided  that  this  settlement  itself  is  satisfactory,  and 
therefore  we  have  no  desire  to  ask  for  a  Treaty  if  Domestic 
Legislation  can  give  us  peace.  We  should  be  well  contented  to 
have  advocated  two  causes  of  justice,  as  such,  and  although 
primarily  interested,  in  virtue  of  our  character  as  an  International 
Law  Association,  in  advocating  a  settlement  through  the  Law  of 
Nations  of  a  question  which  has  already  been  settled  by  means 
of  that  Law  among  most  of  the  JNations  of  the  Old  World,  we 
would  hail  the  olive  branch  with  equal  satisfaction  if  presented 
to  us  in  the  name  of  Municipal  Law. 

It  is  perhaps  a  somewhat  remarkable  circumstance  that,  in  the 
matter  of  Literary  and  Artistic  Property,  the  Republics  of  Central 
and  Southern  America  should  be  found  ahead  of  the  United 
States  of  America.  Yet  it  is  a  fact  that  the  United  States  of 
Columbia  have  incorporated  into  their  Civil  Code  a  Law  on 
Literary  and  Artistic  Property  passed  in  1886,  and  that  the 
Republic  of  Ecuador  has,  by  a  Law  of  1887,  developed  Act 
xxvii.  of  its  Constitution  into  an  elaborate  regulation  of  the  rights 
of  Authors,  extending  over  sixty-six  articles.  The  system  adopted 
for  the  length  of  Copyright  under  the  Ecuador  Law  of  1889  is 
somewhat  complicated,  as  detailed  in  the  analysis  given  in  the 
Annuaire  de  Legislation  Eirangirt^  1888,  from  which  I  take  the 
facts.  The  law  establishes  six  classes  of  Authors,  with  three 
different  periods  of  Copyright,  viz.— 

I. — The  Author  who  produces  a  Literary  Work,  either  in  writing 
or  by  word  of  mouth:  under  this  head  protection  given  to 
speeches  and  oral  addresses  of  all  kinds.    The  period  of  Copy- 


(270) 

right  for  this  class,  and  for  the  corresponding  Artistic  class,  viz : — 
the  creator  of  a  Work  of  Art,  and  the  Painter,  Geographer, 
Engineer,  Designer,  Writer  (Calligraphe)  or  Sculptor,  for  hia 
original  work  and  the  copies  which  may  be  made  thereof: — Life 
of  Author  and  50  years  after. 

11. — For  Literary  Works. — The  Translator,  or  the  Editor  f«/i« 
qui  a  rhini)  of  Historical  or  Legislative  Documents  by  authority 
of  the  Director  of  Archives  (answering  to  our  Master  of  the 
Rolls  and  Law  Clerk  Registrar  in  England  and  Scotland  respect- 
ively) or  of  the  Government.  In  works  of  Art,  the  Composer 
who  composes  on  a  Musical  Theme  variations  which  constitute 
a  new  work  (nouvelle  criation) : — 50  years  from  date  of  publication. 

III. — For  all  other  Authors : — 25  years  from  date  of  publication. 

It  would  seem  to  result  from  this,  that  while  the  Author  of 
Variations  on  a  Musical  Theme,  which  may  be  considered  equi- 
valent to  a  new  work,  would  get  a  Copyright  for  5o^ears  in  such 
variations,  the'  Author  of  a  Transposition  or  Instrumentation 
would  only  get  25  years.  The  object,  evidently,  is  to  give  most 
protection  to  whatever  approaches  nearest  to  an  original  work. 
Whether  our  Musical  friends  in  the  Old  World  will  admit  that 
the  New  World  Republic  has  satisfactorily  hit  off  the  difference 
in  the  distribution  of  limit  I  have  here  placed  before  you,  is  a 
question  which  I  must  leave  to  them  to  answer  at  our  Liverpool 
Conference  or  elsewhere. 

Among  the  classes  who  obtain  the  shortest  term  of  copyright 
under  the  Ecuador  law  may  be  named  the  Collector  of  popular 
productions  with  a  Literary  object,  and  the  compilers  of  works 
which  have  become  publici  juris^  the  reproducers  of  a  Work  of 
Art  with  the  Author's  permission,  and  the  Publisher  (Editeur)  of 
Works  of  Art,  the  copyright  in  which  has  expired  (pkrimi).  It 
will  be  obvious  that  Registration  is  necessary  under  the  Ecuador 
Law;  the  number  of  copies  which  must  be  presented  to  the 
State  is  three,  one  for  the  Ministry  of  Public  Instruction,  one  for 
the  National  Library,  and  one  for  the  Provincial  Cantonal  Library. 
R^istration  is  effected  on  the  Cantonal  Registers.    The  presen- 
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tation  of  the  necessary  copies  may  be  made  within  six  months  of 
publication.  It  may  not  be  without  interest  to  note  that,  under 
the  Ecuador  Law,  those  who  take  portraits  (portraitistes)  and 
sculptures,  are  forbidden  to  sell  reproductions  of  photography  or 
sculptures  without  the  owner's  permission.  This  provision  would 
.seem  to  count  in  case  of  portraits  taken  by  photography. 

It  also  seems  worth  while  to  note  that  letters  passing  between 
private  individuals  (particuliers)  can  only  be  published  with  con- 
sent of  the  writer  (auteur)^  unless  the  publication  be  necessary 
to  support  a  controversy  in  defence  of  religion,  morals  ("/«  morale)^ 
or  the  fatherland  (ia  fatrie),  or  to  protect  the  honour  of  the 
person  to  whom  they  were  addressed  (destinataire).  Copyright 
can  be  transferred  by  any  legal  act  (acte  juridique)  whatsoever. 
If  an  owner  of  Copyright  wishes  his  work  to  h^comt  pubiici juris 
(presumably  before  the  time  when  it  would  necessarily  fall  into 
that  legal  category),  he  must  make  express  declaration  of  his 
desire.  The  translator  of  a  work  cannot  prevent  other  transla- 
tions from  being  published.  .  It  does  not  appear  whether  the 
Translator  with  the  Author's  permission  can  specify  that  fact,  but 
it  is  presumed  that  he  might.  Periodical  publications  retain  the 
copyright  in  articles  which  are  published  in  their  pages,  provided 
that  they  declare  that  they  reserve  the  copyright.  It  would  seem, 
therefore,  that  in  Ecuador,  payment  is  not  the  criterion  of  Copy- 
right, and  how  far  it  can  be  regarded  as  a  satisfactory  criterion  in 
any  country  is  an  open  question.  Unless  he  happens,  as  can  very 
rarely  be  the  case,  also  to  bribe  the  Publisher,  it  is,  to  say  the  least 
of  it,  one  of  the  numerous  anomalies  in  the  existing  Law,  which  may 
be  detected  and  remarked  upon,  but  which  do  not  seem  in  the 
least  likely  to  be  remedied  in  our  day. 

In  case  of  the  publication,  by  order  of  the  Ministry  of  Public 
Instruction,  of  an  abridgment  for  extracts  from  a  work  of  an 
instructive  or  technical  character,  if  such  abridgment  or 
extracts  be  made  by  another  than  the  author,  an  indemnity  is 
paid  to  the  author  by  the  compiler,  according  to  a  scale  fixed  by 
the  Council  of  Public  Instruction.  Apparently,  if  the  author 
made  his  own  abridgment  or  extracts,  he  would  not  have  a  right 
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to  any  indemnity.  Provided,  therefore,  he  does  not  throw  any 
obstacles  in  the  way  of  the  compiler,  it  inay  be  presumed 
that  the  latter  receives  some  remuneration  from  the  Ministry. 
Judicial  documents  can  only  be  published  with  the  authority  of 
Court.  The  publication  of  Government  documents  (documents 
officiels)  is  vested  in  the  Government ;  but  such  documents  may 
be  published  by  periodicals  devoted  to  the  study  of,  or  comment 
upon  their  subject  unaltered.  The  ordinary  Courts  of  the 
Republic  of  Ecuador  are  competent  in  matters  of  Copyright. 

A  Draft  Law  of  Copyright  brought  forward  in  the  Session  of 
No.  6  was  before  the  Brazilian  Senate  in  1887,  but  does  not 
seem  as  yet  to  have  had  any  result.  Whether  the  Federal  Republic 
will  take  up  and  carry  to  completion  the  work  left  undone  on 
this  subject  by  the  Empire,  remains  to  be  seen. 

The  Dual  Monarchy  of  Austria-Hungary  till  late  presented  a 
somewhat  anomalous  aspect  as  regards  the  rights  of  authors. 
The  Austrian  Empire  was  possessed  of  one  Law,  that  of  No. 
46,  and  the  Hungarian  Kingdom  by  a  modem  Law,  that  of 
1884,  but  these  were  no  protection  as  between  Austria  and  Hun- 
gary. The  situation,  in  fact,  was  very  much  like  that  existing  as 
between  Great  Britain  and  the  United  States.  This  anomalous 
state  of  things  has  been  brought  to  an  end  by  a  convention 
(provided  for  in  the  Compromise  Act,  1867,  renewed  1878)  be- 
tween the  Empire  and  the  Kingdom,  under  date  i8th  May,  1887, 
and  which  was  promulgated  ist  July  of  the  same  year. 

The  Convention  so  concluded  is  of  interest  on  several  grounds, 
not  as  for  being  made  between  two  countries  bound  together  by  a 
personal  Union,  but  also  as  being  on  the  part  of  Hungary  the 
first  expression  of  a  feeling  in  favour  of  Copyright  of  very 
recent  growth,  no  Law  whatever  for  the  protection  of  all  rights  of 
Authors  having  been  in  existence  in  Hungary  previously. 

The  Convention  provides  for  the  fullest  reciprocity  of  rights  of 
exchange]  and  of  action  between  the  subjects  of  the  two  countries, 
provided  their  works  are  protected  by  the  country  of  origin,  and 
within  the  duration  of  the  period  of  Copyright  in  such  country. 
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These  rights  are  secured  alike  to  the   Authors  and  to  their 
successors  and  Publishers  (editenso). 

The  Registration  required  by  Hungarian  Law  to  secure  Copy- 
right is,  under  the  Convention,  to  be  effected  similarly  in  Vienna, 
at  the  Imperial  Ministry  of  Commerce,  on  a  special  register  to  be 
regularly  transmitted  to  the  Royal  Ministry  of  Industry,  Agricul- 
ture, and  Commerce  at  Buda  Pest,  and  these  registrations  are 
effected  for  Hungary.  The  dispositions  of  the  Convention  are  to 
be  applicable  to  Literature  and  Art  abroad  published  at  the  date 
of  the  said  Convention. 

The  Convention  is  to  be  in  force  for  ten  years  from  date  of 
promulgation,  if  not  denounced  one  year  before  its  expiration. 
Unless  so  denounced,  it  shall  be  renewed  for  a  period  of  two 
years  at  the  expiration  of  ten  years,  and  so  on,  from  two  years 
to  two  years.  These  arrangements  seem  to  leave  each  country 
free  to  sift  the  wheat  from  the  tares  in  the  existing  Convention,  and 
to  provide  ade<)uately  for  temporary  prolongation  if  desirable. 

I  have  thus,  although  necessarily  very  briefly,  given  the  outlines 
of  some  of  the  principal  Laws  and  Conventions-  on  the  subject  of 
Copyright  which  have  been  made,  alike  in  the  Old  World  and  the 
New,  since  the  date  of  the  last  Conference  of  our  Association. 
I  should  have  been  glad  to  find  more  progress  to  report,  and 
sliall  be  glad  to  be  informed  of  any  Legislative  or  Conven- 
tional progress  in  the  direction  of  securing  the  rights  of  Authors, 
within  this  period,  which  may  have  escaped  my  notice.  It  is  my 
desire  to  register  all  the  efforts  made  towards  the  attainment  of 
this  object,  and  to  give  such  information  as  I  may  be  able  to  ob- 
tain concerning  the  nature  and  extent  of  such  efforts,  so  as  to  be 
of  some  use  to  the  Members  of  our  Association,  by  showing  them 
what  has  been  done  and  what  yet  remains  to  be  done  in  that 
important  part  of  the  field  covered  by  the  Law  of  Nations  which 
concerns  the  products  of  the  mind  of  man,  and  which  is  best 
described  as  intellectual  property ;  a  property  no  less  real,  no  less 
valuable,  and  no  less  within  our  province  than  property  in  lands, 
bouses,  or  ships,  and  which  is  equally  valuable  in  the  Old  World 
and  in  the  New. 
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The  Mayor  of  Liverpool  here  entered  the  room  and  took 
the  chair. 

Dr.  Barclay  then  proposed,  and  Dr.  Wendt  seconded,  the 
addition  of  Mr.  Haines  to  the  Committee  on  Territorial  Waters. 
This  was  agreed  to. 

Dr.  Wendt  said  the  pleasant  duty  now  fell  to  him  to  propose 
"  That  this  Conference  desires  to  convey  its  cordial  thanks  to 
his  Worship  the  Mayor  and  the  Corporation  of  the  City  of  Liver- 
pool for  the  way  in  which  they  had  placed  the  rooms  of  the  Town 
Hall  at  the  disposal  of  the  Conference."  He  believed  it  was 
scarcely  necessary  to  add  that  all  the  members  were*  delighted 
with  the  welcome  they  had  received,  and  the  cordiality  with 
which  they  had  everywhere  been  greeted.     (Applause.) 

Mr.  Alexander  said,  as  Honorary  General  Secretary,  he 
might  be  permitted  to  second  the  resolution.  He  was  sure  they 
were  exceedingly  indebted  to  their  Liverpool  friemds  for  the  way 
in  which  they  had  been  received.  Their  reception  had  been 
most  cordial  and  generous,  and  it  was  warmly  appreciated  by  all 
the  members  of  the  Association.     (Applause.) 

The  motion  was  then  passed  with  acclamation. 

The  President  (Dr.  Sieveking)  desired  to  propose  what  he 
was  sure  would  meet  with  their  warmest  sympathy  and  universal 
approval.  It  was  :  "  That  the  best  thanks  of  this  Conference  be 
given  to  His  Worship  the  Mayor  of  Liverpool,  to  the  American 
Chamber  of  Commerce,  and  to  Mr.  Gray  Hill  and  the  Reception 
Committee  for  the  generous  and  hospitable  manner  in  which 
they  had  entertained  the  members  of  the  Association  during  their 
stay  in  Liverpool."  They  were  all  imbued  with  feelings  of  sincere 
gratitude  for  the  reception  which  had  been  given  to  them. 

Mr.  Dudley  Field  said  that  he  was  most  happy  to  second 
the  resolution. 

The  motion  was  put,  and  carried  with  acclamation. 

The  Mayor  expressed  his  acknowledgments.  He  felt  that, 
as   chief  magistrate  of  that  city,  in  assisting  at  the  proceedings 
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of  this  Congress  he  was  aiding  in  something  which  would 
materially  advance  the  prosperity  and  the  best  interests  of  the 
trading  community.     (Hear,  hear.) 

Mr.  Gray  Hill,  on  behalf  of  the  American  Chamber  of 
Commerce,  and  also  in  his  own  name,  also  expressed  his 
acknowledgments.  The  success  of  their  proceedings  had  been 
largely  due  to  the  guidance  of  their  President  He  had  been 
extremely  struck  by  the  manner  in  which  Dr.  Sieveking  had 
conducted  their  deliberations,  by  his  dignity,  coiutesy,  and  readi- 
ness to  assist  in  moments  of  difficulty ;  by  the  clearness  of  mind 
and  power  of  exposition  which  had  enabled  him  to  clear  up 
difficult  points,  and  above  all,  to  Englishmen,  the  striking  and 
wonderful  command  of  their  language  which  he  had  displayed. 
He  moved  that  "  This  Conference  expresses  its  deep  sense  of  the 
able  manner  in  which  its  President,  Dr.  Sieveking,  its  Honorary. 
President,  the  Mayor  of  Liverpool,  and  the  Chairman  of  the 
Executive  Council,  Dr.  Wendt,  have  conducted  its  deliberations  ; 
and  of  the  efforts  they  have  made  to  promote  the  convenience 
of  the  members."  He  wished  also  to  say  of  Dr.  Wendt  that  they 
all  knew  what  a  deep  interest  he  took  in  the  proceedings  of  this 
Association,  and  they  were  much  indebted  to  him.  With  regard 
to  the  Mayor,  they  were  much  indebted  to  him,  also. 

Mr.  Carver  seconded  the  motion,  which  was  put  to  the  vote 
by  Mr.  Gray  Hill,  and  carried  with  applause. 

The  President  desired  to  convey  to  the  meeting  his  most 
sincere  thanks.  It  was  in  no  way  owing  to  himself,  but  it  was 
due  to  the  support  which  he  had  received  on  all  sides,  that  they 
had  got  so  smoothly  through  the  important  and  interesting 
discussions  which  they  had  had.  They  had  taken  a  step  further. 
They  had  had  the  pleasure  of  seeing  that  the  work  which  they 
commenced  at  York  and  Antwerp,  and  continued  since,  was  not 
an  unsuccessful  work.  They  were  all  happy  in  feeling  that  they 
were  progressing ;  but  they  should  never  forget  that  they  were 
only  beginning.  They  had  a  vast  future  before  them ;  and  he 
hoped  that  the  same  spirit  of  conciliation  and  friendly  inter- 
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course,  and  the  same  readiness  to  exchange  mutual  experiences 
and  knowledge,  with  the  same  ardent  desire  to  promote  the 
interests  which  occupied  a  central  place  in  their  work,  would 
continue,  and  soon  give  them  an  opportunity  of  meeting  again, 
and  taking  another  step  forward  in  the  reform  of  International 
Law,  and  in  the  promotion  of  the  interests  which  bound  man- 
kind together.     (Applause.) 

Dr.  Wendt  said  he  felt  very  sensibly  the  kind  way  in  which 
the  services  he  had  rendered  to  the  Association  had  been  spoken 
of.  Since  Sir  Travers  Twiss's  retirement  his  duties  had  largely 
increased ;  but  he  assured  them  that  everything  which  lay  in 
his  power  should  be  done  to  promote  the  objects  which  they 
had  in  view. 

The  Mayor  also  briefly  expressed  his  acknowledgments. 

Dr.  Barclay  moved  a  vote  of  thanks  to  the  Press,  expressing 
his  admiration  of  the  manner  in  which  their  debates  on  a  very 
difficult  subject  had  been  reported. 

Mr.  ToMKiNS  seconded,  and  Mr.  Ahmed  Rafiddin  Moulvi, 
of  Bombay,  supported  the  motion,  which  was  adopted. 

Dr.  Pred5hl  moved  a  vote  of  thanks  to  their  Hon.  Secretary, 
Mr.  Alexander,  for  the  admirable  manner  in  which  he  had  carried 
out  the  arrangements  of  the  Congress. 

Mr.  Allen  seconded  the  motion.  The  success  of  a  meeting 
of  this  kind  depended  as  much  or  more  on  the  unseen  work 
which  was  going  on  as  on  that  which  was  immediately  before 
them.  They  were  very  greatly  indebted  to  Mr.  Alexander; 
and,  personally,  he  entertained  a  lively  sense  of  his  courtesy  and 
attention. 

The  motion  was  carried  with  acclamation. 

Mr.  Alexander,  in  responding,  said  he  had  first  to  discharge 
one  or  two  concluding  duties.  The  financial  statement  (see  p. 
286  of  this  Report)  showed  that  the  Association  had  attained 
a  much  more  satisfactory  position  than  it  occupied  five  and 
a  half  years    ago,  when  he  first  entered  upon  his  position   of 
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General  Secretary.     At  that  time  they  were  considerably  ift  debt 
On  the  ist  August  they  had  a  balance  in  hand  of  ^32 1 ;  the  expenses 
of  this  Conference  would  be  very  heavy;  but  still  it  was  something 
to  feel  that  their  position  was  clear,  and  that  they  would  not  be 
ruined  even  by  an  expensive  Conference,  as  this  must  necessarily 
be.      He  was  very  glad  to  have  the  pleasure  of  presenting  the 
"York-Antwerp  Rules,  1890,"  revised  and  printed,  to  the  Con- 
ference before  it  terminated.  (Cheers.)  That  discharged  his  duties. 
He  thanked  the  Conference  for  its  recognition  of  his  work,  and 
desired  to  include  with  himself  Nf  r.  Scott,  the  Assistant  Secretary, 
who  rendered  invaluable  assistance,  and  Mr.  Squarey,  the  Hon. 
Secretary  of  the  Reception  Committee,  who  had  taken  a  great  deal 
of  pains    in    making    arrangements    for    their    comfort      For  . 
himself  he  wished  to  say  that  if  this  were  simply  and  solely  an 
Association  for  the  Reform  of  Maritime  Law,  such  as  had  engaged 
the  greater  part  of  the  time  of  this  Conference,  he  should  feel 
that  he  was  in  the  wrong  place,  and  that  they  would  be  much 
better  served  by  others  of  greater  ability  and  experience  in  that 
special  sphere.     But  the  Association  was  established  with  larger 
aims.    He  rejoiced  most  heartily  at  the  valuable  and  excellent  work 
which  they  had  done  on  the  important  question  which  had  occu- 
pied most  of  the  time  of  the  Conference,  as  he  should  in  anything 
which  brought  nationalities  together,  and   tended  to  promote 
harmony  and  concord;  and   feeling  that  what  had  now  been 
done,  though  an  important,  was  still  only  an  incidental  part  of 
the  labours  of  this  Association,  and  that  it  would  continue  to 
aim  at  the  promotion  of  the  highest  interests  of  mankind,  he 
should  esteem  it  an  honour  and  a  pleasure  as  far  as  he  was  able 
to  serve  the  Association  as  its   Honorary  General  Secretary. 
(Applause.) 

Mr.  Jacobs  EN  moved  ''That  we  tender  to  the  Association  of 
Average  Adjusters  our  thanks  for  the  work  which  they  prepared 
for  our  deliberations." 

Dr.  Wbndt  seconded  the  motion,  which   was  carried  with 
unanimous  approval,  and  was  acknowledged  by  Mr.  McArthur. 
The  proceedings  of  the  Conference  then  closed. 
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APPENDIX. 


YORK-ANTWERP  RULES,  1890. 

RULE  I. — ^JETTISON   OF  OE^K  CARGO. 

No  jettison  of  deck  cargo  shall  be  made  good  as  genera^ 
average. 

Every  structure  not  built  in  with  the  frame  of  the  vessel  shall 
be  considered  to  be  a  part  of  the  deck  of  the  vessel. 

RULE     IL — DAMAGE     BY      JETTISON     AND     SACRIFICE      FOR      THE 
COMMON  SAFETY. 

Damage  done  to  a  ship  and  cargo,  or  either  of  them,  by  or  in 
consequence  of  a  sacrifice  made  for  the  common  safety,  and  by 
water  which  goes  down  a  ship's  hatches  opened  or  other  opening 
made  for  the  purpose  of  making  a  jettison  for  the  common  safety, 
shall  be  made  good  as  general  average. 

RULE  III.— EXTINGUISHING   FIRE  ON  SHIPBOARD. 

Damage  done  to  a  sKip  and  cargo,  or  either  of  them,  by  water 
or  otherwise,  including  damage  by  beaching  or  scuttling  a  burning 
ship,  in  extinguishing  a  fire  on  board  the  ship,  shall  be  made 
good  as  general  average ;  except  that  no  compensation  shall  be 
made  for  damage  to  such  portions  of  the  ship  and  bulk  cargo,  or 
to  such  separate  packages  of  cargo,  as  have  been  on  fire. 

RULE  IV. — CUTTING  AWAY  WRECK. 

Loss  or  damage  (^used  by  cutting  away  the  wreck  or  remains 
of  spars,  or  of  other  things  which  have  previously  been  carried 
away  by  sea-peril,  shall  not  be  made  good  as  general  average. 

RULE  V. — VOLUNTARY  STRANDING.. 

When  a  ship  is  intentionally  run  on  shore,  and  the'  circum- 
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stances  are  such  that  if  that  course  were  not  adopted  she  would 
inevitably  sink,  or  drive  on  shore  or  on  rocks,  no  loss  or  damage 
caused  to  the  ship,  cargo,  and  freight,  or  any  of  them  by  such 
intentional  running  on  shore  shall  be  made  good  as  general 
average.  But  in  all  other  cases  where  a  ship  is  intentionally  run 
on  shore  for  the  common  safety,  the  consequent  loss  or  damage 
shall  be  allowed  as  general  average. 

RULE   VI. — CARRYING   PRESS    OF    SAIL. — DAMAGE    TO   OR   LOSS   OF 

SAILS. 

Damage  to  or  loss  of  sails  and  spars,  or  either  of  them,  caused 
by  forcing  a  ship  off  the  ground  or  by  driving  her  higher  up  the 
ground,  for  the  common  safety,  shall  be  made  good  as  general 
average  ;  but  where  a  ship  is  afloat,  no  loss  or  damage  caused  to 
the  ship,  caigo,  and  freight,  or  any  of  them,  by  carrying  a  press  of 
sail,  shall  be  made  good  as  general  average. 

RULE  VII. — DAMAGE  TO   ENGINES   IN   RE-FLOATING   A   SHIP. 

Damage  caused  to  machinery  and  boilers  of  a  ship,  which  is 
ashore  and  in  a  position  of  peril,  in  endeavouring  to  refloat,  shall 
be  allowed  in  general  average,  when  shown  to  ha^e  arisen  from  an 
actual  intention  to  float  the  ship  for  the  common  safety  at  the  risk 
of  such  damage. 

RULE  VIII. — EXPENSES  LIGHTENING    A  SHIP  WHEN  ASHORE,  AND 
CONSEQUENT    DAMAGE. 

When  a  ship  is  ashore  and,  in  order  to  float  her,  caigo,  bunker 
coals,  and  ship's  stores,  or  any  of  them  are  discharged,  the  extra 
cost  of  lightening,  lighter  hire,  and  reshipping  (if  incurred),  and 
the  loss  or  damage  sustained  thereby,  shall  be  admitted  as  general 
average,  • 

RULE  IX. — CARGO,    SHIP's  MATERIALS,    AND  STORES    BURNT    FOR 

FUEL. 

Cargo,  ship's  materials,  and  stores,  or  any  of  them,  necessarily 
burnt  for  fuel  for  the  common  safety  at  a  time  of  peril,  shall  be 
admitted  as  general  average,  when  and  only  when  an  ample  supply 
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of  fuel  had  been  provided  ;  but  the  estimated  quantity  of  coal 
.  that  would  have  been  consumed,  calculated  at  the  price  current 
at  the  ship's  last  port  of  departure  at  the  date  of  her  leaving, 
shall  be  charged  to  the  shipowner,  and  credited  to  the  general 
average. 

RULE  X. — EXPENSES  AT  PORT  OF  REFUGE,  &C. 

(a), — ^When  a  ship  shall  have  entered  a  port  or  place  of  refuge, 
or  shall  have  returned  to  her  port  or  place  of  loading,  in  conse- 
quence of  accident,  sacrifice,  or  other  extraordinary  circumstances, 
which  render  that  necessary  for  the  common  safety,  the  expenses 
of  entering  such  port  or  place  shall  be  admitted  as  general 
average  ;  and  when  she  shall  have  sailed  thence  with  her  original 
cargo,  or  a  part  of  it,  the  corresponding  expenses  of  leaving  such 
port  or  place,  consequent  upon  such  entry  or  return,  shall  like- 
wise be  admitted  as  general  average. 

(d), — ^The  cost  of  discharging  cargo  from  a  ship,  whether  at  a 
port  or  place  of  loading,  call,  or  refuge,  shall  be  admitted  as 
general  average,  when  the  discharge  was  necessary  for  the 
common  safety  or  to  enable  damage  to  the  ship,  caused  by 
sacrifice  or  accident  during  the  voyage,  to  be  repaired,  if  the 
repairs  were  necessary  for  the  safe  prosecution  of  the  voyage, 

(c), — ^Whenever  the  cost  of  discharging  cargo  from  a  ship  is 
admissible  as  general  average,  the  cost  of  reloading  and  storing 
such  cargo  on  board  the  said  ship,  together  with  all  storage  charges 
on  such  cargo,  shall  likewise  be  so  admitted.  But  when  the  ship 
is  condemned  or  does  not  proceed  on  her  original  voyage,  no 
storage  expenses  incurred  after  the  date  of  the  ship's  condemna. 
tion  or  of  the  abandonment  of  the  voyage  shall  be  admitted  as 
general  average. 

(d). — If  a  ship  under  average  be  in  a  port  or  place  at  which  it  is 
practicable  to  repair  her,  so  as  to  enable  her  to  carry  on  the  whole 
cargOy  and  if,  in  order  to  save>  expenses,  either  she  is  towed  thence 
to  some  other  port  or  place  of  repair  or  to  her  destination,  or  the 
cargo  or  a  portion  of  it  is  transhipped  by  another  ship,  or  other- 
wise forwarded,  then  the  extra  cost  of  such  towage,  transhipment, 
and  forwarding,  or  any  of  them  (up  to  the  amount  of  the  extra 
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expense  saved)  shall  be  payable  by  the  several  parties  to  the 
adventure  in  proportion  to  the  extraordinary  expense  saved 

RULE    XL — ^WAGES    AND     MAINTENANCE    OF     CREW    IN     PORT    OF 
REFUGE,    &C. 

When  a  ship  shall  have  entered  or  been  detained  in  any  port  or 
place,  under  the  circumstances,  or  for  the  purpose  of  the  repairs, 
mentioned  in  Rule  X.,  the  wages  payable  to  the  Master,  Officers, 
and  Crew,  together  with  the  cost  of  maintenance  of  the  same, 
during  the  extra  period  of  detention  in  such  port  or  place  until 
the  ship  shall  or  should  have  been  made  ready  to  proceed  on  her 
voyage,  shall  be  admitted  as  general  average.  But  when  the  ship 
is  condemned  or  does  not  proceed  on  her  original  voyage,  the 
wages  and  maintenance  of  the  Master,  Officers,  and  Crew 
incurred  after  the  date  of  the  ship's  condemnation  or  of  the 
abandonment  of  the  voyage,  shall  not  be  admitted  as  general 
average. 

RULE  XII. — DAMAGE  TO  CARGO  IN  DISCHARGING,  &C. 

Damage  done  to  or  loss  of  cargo  necessarily  caused  in  the  act 
of  discharging,  storing,  reloading,  and  stowing  shall  be  made 
good  as  general  average,  when  and  only  when  the  cost  of  those 
measures  respectively  is  admitted  as  general  average. 

RULE  XIII. — DEDUCTIONS   FROM   COST  OF   REPAIRS. 

In  adjusting  claims  for  general  average,  repairs  to  be  allowed  in 
general  average  shall  be  subject  to  the  following  deductions  in 
respect  of  "  new  or  old,"  viz : — 

In  the  case  of  iron  or  steel  ships,  from  date  of  original  register 
to  the  date  of  accident, — 

Up  to  one  year  old  (A), 

All  repairs  to  be  allowed  in  full,  except  painting  [or  coating  of 
bottom,  from  which  one-third  is  to  be  deducted. 

Between  i  and  3  years  (JB). 
One-third  to  be  deducted  off  repairs  to  and  renewal  of  Wood- 
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work  of  Hull,  Masts  and  Spars,  Furniture,  Upholstery,  Crockery, 
Metal  and  Glassware,  also  Sails,  Rigging,  Ropes,  Sheets,  and 
Hawsers  (other  than  wire  and  chain),  Awnings,  Covers,  and 
Painting. 

One-sixth  to  be  deducted  off  Wire  Rigging,  Wire  Ropes  and 
Wire  Hawsers,  Chain  Cables  and  Chains,  Donkey  Engines,  Steam 
Winches  and  connexions,  Steam  Cranes  and  connexions  ;  other 
repairs  in  full. 

Between  3  and  6  years  (Q. 
Deductions  as  above  under  Clause  B,  except  that  one-sixth  be 
deducted  off   Ironwork  of   Masts  and  Spars,  and    Machinery 
(inclusive  of  boilers  and  their  mountings). 

Between  6  and  10  years  (/>)• 

Deductions  as  above  under  Clause  C,  except  that  one-third  be 
deducted  off  Ironwork  of  Masts  and  Spars,  repairs  to  and 
renewal  of  all  Machinery  (inclusive  of  boilers  and  their 
mountings),  and  all  Hawsers,  Ropes,  Sheets,  and  Rigging. 

Between  10  and  15  years  {E), 

One-third  to  be  deducted  off  all  repairs  and  renewals,  except 
Ironwork  of  Hull  and  Cementing  and  Chain  Cables,  from  which 
one-sixth  to  be  deducted.    Anchors  to  be  allowed  in  full. 

Over  IS  years  (F). 

One-third  to  be  deducted  off  all  repairs  and  renewals. 
Anchors  to  be  allowed  in  full.  One-sixth  to  be  deducted  off 
Chain  Cables. 

Generally  {G). 

The  deductions  (except;  as  to  Provisions  and  Stores,  Machinery^ 
and  Boilers)  to  be  regulated  by  the  age  of  the  ship,  and  not  the 
age  of  the  particular  part  of  her  to  which  they  apply.  No  painting 
bottom  to  be  allowed  if  the  bottom  has  not  been  painted  within 
six  months  previous  to  the  date  of  accident.  No  deduction  to  be 
made  in  respect  of  old  material  which  is  repaired  without  being 
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replaced  by  new,  and  Provisions  and  Stores  which  have  not  been 
in  use. 

In  the  case  of  wooden  or  composite  ships  : — 

When  a  ship  is  under  one  year  old  from  date  of  original  register, 

at  the  time  of  accident,  no  deduction  new  for  old  shall 

be  made.    After  that  period  a  deduction  of  one-third 

shall  be  made,  with  the  following  exceptions  : — 

Anchors  shall  be  allowed  in  full.     Chain  cables  shall  be  subject 

to  a  deduction  of  one-sixth  only. 
No  deduction  shall  be  made  in  respect  of  provisions  and  stores 

which  had  not  been  in  use. 
Metal  sheathing  shall  be  dealt  with,  by  allowing  in  full  the  cost 
of  a  weight  equal  to  the  gross  weight  of  metal  sheathing 
stripped  off,  minus  the  proceeds  of  the  old  metal 
Nails,  felt,  and  labour  metalling  are  subject  to  a  deduc- 
tion of  one-third. 
In  the  case  of  Ships  generally  : — 

In  the  case  of  all  ships,  the  expense  of  straightening  bent  iron- 
work, including  labour  of  taking  out  and  replacing  it, 
shall  be  allowed  in  full 
Graving  dock  dues,  including  expenses  of  removals,  cartages, 
use  of  shears,  stages,  and  graving  dock  materials,  shall 
be  allowed  in  full. 

RULE  XIV. — ^TEMPORARY   REPAIRS. 

No  deductions  "  new  for  old  "  shall  be  made  from  the  cost  of 
temporary  repairs  of  damage  allowable  as  general 
average. 

RULE  XV. — LOSS  OF  FREIGHT. 

Loss  of  freight  arising  from  damage  to  or  loss  of  cargo  shall  be 
made  good  as  general  average,  either  when  caused  by  a  general 
average  act,  or  when  the  damage  to  a  loss  of  cargo  is  so  made 
good* 

RULE   XVL — AMOUNT   TO    BE    MADE   GOOD    FOR    CARGO    LOST   OR 
DAMAGED  BY  SACRIFICE. 

The  amount  to  be  made  good  as  general  average  for  damage  or 
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loss  of  goods  sacrificed  shall  be  the  loss  which  the  owner  of  the 
goods  has  sustained  thereby,  based  on  the  market  values  at  the 
date  of  the  arrival  of  the  vessel  or  at  the  termination  of  the 
adventure. 

RULE  XVII. — CONTRIBUTORY  VALUES. 

The  contribution  to  a  general  average  shall  be  made  upon  the 
actual  values  of  the  property  at  the  termination  of  the  adventure, 
to  which  shaU  be  added  the  amount  made  good  as  general 
average  for  property  sacrificed ;  deduction  being  made  from  the 
shipowner's  freight  and  passage-money  at  risk,  of  such  port 
charges  and  crew's  wages  as  would  not  |have  been  incurred  had 
the  ship  and  cargo  been  totally  lost  at  the  date  of  the  general 
average  act  or  sacrifice,  and  have  not  been  allowed  as  general 
average  j  deduction  being  also  made  from  the  value  of  the  pro- 
perty of  all  charges  incurred  in  respect  diereof  subsequently  lo 
the  general  average  act,  except  such  charges  as  are  allowed  in 
general  average. 

Passengers'  luggage  and  personal  effects,  not  shipped  under  bill 
of  lading,  shall  not  contribute  to  general  average. 

RULE  XVIII. — ADJUSTMENTS. 

Except  as  provided  in  the  foregoing  rules,  the  adjustment  shall 
be -drawn  up  in  accordance  with  the  law  and  practice  that  would 
have  governed  the  adjustment  had  the  contract  of  affreightment 
not  contained  a  clause  to  pay  general  average  according  to  these 
Rules. 
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STATEMENT  of  RECEIPTS  and  EXPENDITURE. 


1st  August,  1887,  to  31st  July,  1888. 


Dr. 


Cr. 


To  balance  from  last  ac- 
count            62  13  II 

Subscriptions  received 

Sale  of  Reports     ... 

Balance  from  the  London 
Reception  Committee  ...      283 


...  264    5    5 
I    7   6 


;^330  15    I 


Rent  of  Office,  and  Care- 
taker        54  15 

Printing     72  11 

Stationery,  Postage,  and 

Sundries  18    i 

Assistant-Secretary       ...    57  10 
Returned  to  the  London 

Reception  Committee        3    o 
Balance  in  hand... 


o 
o 

4i 
o 


124  17    8* 
£33P  15    I 


Examined  and  found  correct,  W.  Arnold. 


To  balance  from  last  ac- 
count         

Subscriptions  received 

Donation     

Sale  of  Reports     ... 


w/  August,  1888,  to  31J/  July,  1889. 
£    s.    d. 


124  17  8J 
223  15  4 
I  o  o 
200 


£ZI^  13   oi 


£    s.  d. 

Rent  of  Office,  and  Care- 
taker       72  16  o 

Printing     55  t6  o 

Stationery,  Postage,  and 

Sundries  13  18  5 

Assistant  -  Secretary's 

Salary     60    o  o 

Balance  in  hand 149    2  7^ 

£351  13  oj 


Examined  and  found  correct,  14M  August,  1889,  W.  Arnold. 


ij/ August,  1889,  to  31  j/ July,  1890. 
£    s,    d. 


To  balance  from  last  ac- 
count         149    2    7i 

Subscriptions  received    ...  223    9    2 


£372  II    9i 


£    J.    <'- 

Rent  of  Office,  and  Care- 
taker        70  16    o 

Printing     236 

Stationery,  Postage,  and 
Sundries 87s 

Assistant-  Secretary's 
Salary     60    o    o 

Balance  in  hand 231    4  i<4 

£372  II    9i 


Examined  and  found  correct,  13M  August,  1890,  W.  Arnold. 
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Casuto,  Com.  Aw.  Dario,  Piazzo  Vittoria  Emanuele  12,  Leghorn. 
Caveri,  Aw.  Maurizio,  i,  Campetto,  Genoa. 
Cercle  des  Anciens  Etudiants  de  l'Institut  Sup^rieur  de 

Commerce  d'Anvers,  Antwerp. 
Chamber  of  Commerce,  Antwerp. 
Chamber  of  Commerce,  Breslau. 
Chamber  of  Commerce,  Incorporated,  Cardiff. 
Chamber  of  Commerce,  Edinburgh. 
Chamber  of  Commerce,  Hamburg. 

Chamber  of  Commerce  and  Shipping.  Incorporated.  Hull. 
Chamber  of  Commerce,  Leipsic. 
Chamber  of  Commerce,  American,  Liverpool 
Chamber  of  Commerce,  Lubeck. 
Chamber  of  Commerce,  Melbourne. 
Chamber  of  Shipping  of  the  United  Kingdom,  Whitiington 

House,  Leadenhall  Street,  London. 
Clunet,  E.,  Avocat  k  la  Cour  d'Appel,  i,  Place  Boieldieii,  Paris. 
Clunie,  J.  M.,  I,  Fenwick  Street,  Liverpool. 
Collins,  H.  W.,  3.  Union  Court,  Castle  Street,  Liverpool. 
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COMITE  DES  AssuREURS  Maritimes  de   Paris,    I,  Rue   du   4 

Septembre,  Paris 
COMITE  DES  Assureurs  Maritimes  DU  HAVRE,  Havre. 
CoLOMB,  Rear-Admiral  P.  H.,  K.N  ,  97,  St.  George's  Road,  London. 
CoNGDON,   Frank,   B.A.,  LL.B.,  Ernest  and  Cranmer  Building, 

Denver,  Colorado,  U.S.A. 
Coninck-Liefsting,   Hon.  F.  B.,  Vice-President  of  the  Supreme 

Court  of  the  Netherlands,  The  Hague. 
COOKES,  Thos.  S.,  32,  Comhill.  London. 
CORREGlONi,  Dr.  Chas  d'Orelli,  Secretary  to  the  Swiss  Consulate, 

25,  Old  Broad  Street,  London. 
CORSI,  Professor  Marquis  Alessandro,  Via  le  Umberto  6,  Pisa. 
COUDERT,  F.  R.,  Advocate,  68  and  70,  William  Street,  New  York. 
COUVREUR,   AUGUSTE.  late  Vice    President   of  the    Chamber   of 

Representatives,  24,  Rue  des  deux  Eglises,  Brussels. 
fCRAWSHAV,  George,  London. 
Crease,  Gen.  J.  F.,  C.B.,  c.o.  Messrs.  Burnett  &  Co.,  123,  Pall  Mall, 

London. 
Cremers,  E.  J.  B.,  late  Minister  of  Foreign  Affairs,  Member  of  the 

Second  Chamber,  The  Hague. 


Darby,  Dr.  Evans,  Secretary  of  the  Peace  Society,  47,  New  Broad 

Street,  London. 
DAYIES,  JULIEN  T.,  A.M.,  LL.B.,  32,  Nassau  Street,  New  York. 
fDAVis,  The  Hon    Bancroft,  late  Minister-Plenipotentiary  of  tlie 

United  States  of  America  at  the  Court  of  Berlin,  1621,  H  Strett, 

Washington. 
Demangeat,  C,  Counsellor  of  the  Cour  de  Cassation,  62,  Rue  St. 

Placide,  Paris. 
Denman,  Rt.  Hon.  George,  P.C,  Judge  of   the  Common  Pleas 

Division  of  the    High   Court  of  Justice,  8,  Cranley  Gardenb, 

London,  S.W. 
Deutscher    Lloyd,    Transport- Vcrsicherungs-Actien-Gesellshaft, 

Berlin, 
t Dickson,  Oscar,  Member  of  the  Swedish  Parliament,  Gothenburg. 
iJORN,  Dr.  M.  Von,  Editor  of  th«  TriesUr  Zeitung^  Trieste. 
Driebeck,  L.  C,  Rotterdam. 
Drummond,  W.  v.,  Shanghai. 
Duncan,  Lucius  C.  M.A.,  LL.B.,  London. 
Duncker,  Director  Arthur,  Hamburg. 
DUPUIS,  C,  12,  Place  de  la  Bourse,  Paris. 
Dusseldorfer  Allgemeine  Versicherungs    Gesellschaft. 

Dusseldorf. 
DUTILH,  Ci  C,  Wijnhaven,  13,  Rotterdam. 
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Edwards,  £.  E.,  4,  Chapel  Street.  Liverpool. 
Ebten,  £•  VAN,  61,  Canal  des  Recollets,  Antwerp. 

ElDGENOSSENISCHE  TRANSPORT  VERSICHERUNGS  GeSBLLSCHAFT 

(La  Federale),  Zurich. 
Endicott,  Hon.  W.  C,  Judge  of  the  Supreme  Court  of  Massachusetts, 
Salem,  Massachusetts. 


t Field  Hon.  D.wid  Dudley,  i.  Broadway,  New  York. 
Field,  Hon  S.  J.,  Judge  of  the  Supreme  Court  of  the  United  States, 

Washington. 
Folleville,  Professor  Daniel  de.  2,  Cour  des  Halles,  Douai. 
"  FoNCifeRE,*'  Compagnie  d' ASSURANCES,  12,  Place  de  la  Bourse 

Paris. 
Fox-Bourne,  H.  R.,  Secretary  of  the  Aborigines  Protection  Society. 

Broadway  Chambers,  Westminster. 
Frankfurter  Transport  Unfall  und  Glas  Verstcherungs 

ACTIEN  Gesellschaft,  Frankfort-on-the-Main. 
Fromageot,  Dr.  Henri,  Avocat  k  la  Cour  d'Appel,  15,  Rue  de  Douai. 

Paris. 
Gabba,  Professor  Charles  Francis,  Pisa. 
General  Shipowners'  Society,  Whittington  House,  Leadenhall 

Street,  London. 
Genicot,  Franc,  Dispacheur,  Antwerp. 
Gerdes.  a.,  Aux  Cayes,  Haiti. 
Ghio,  Giovanni,  Via  Cartari  5,  Genoa. 
GiBSONE,  Alex.,  Privy  Councillor  of  Commerce,  Dantzig. 
Glasgow  Shipowners'  Association,  30.  Gordon  Street,  Glasgow. 
Glover,  J.,  88,  Bishopsgate  Street,  London. 
Glynn,  Walter,  20,  Water  Street,  Liverpool. 
Goldschmidt,  Professor  Dr.  L.,  University,  Berlin. 
Goos,  Professor  C,  Ministre  des  Culles,  Copenhagen. 
GoUbareff,  D.  N.,  Villa  Goubareff,  Beaulieu,  par  Villefranche-sur- 

mer,  Alpes  Maritimes,  France. 
Gow,  W.  M.,  Union  Marine  Insurance  Co.,  Liverpool. 
Graffagni,  Aw.  Angelo,  Via  Giustiniani  25,  Genoa. 
Grasso,  Professor,  Giacomo,  University,  Genoa. 
Green,  Ashbel,  5  Vanderbilt  Avenue,  New  York. 
Griffith,  Wm.,  17,  Bedford  Row,  Gray's  Inn,  London. 


Halkier,  Dr.  Herman,  Advocate,  Gothersade,  58,  Copenhagen^ 
Hamm,  Herr,  Oberstaats-Anwalt,  Cologne. 
Hammick,  Jas.  T. 
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Hansen.  Johan,  Consul-General,  Copenhagen. 

Hartlepools  StfiPOMTNERS'  SOCIETY,  Wcst  Hartlcpool. 

Haynes.  T.  H.,  Billiter  Square  Buildings.  London. 

Hecksher,  Carl,  Consul,  Copenhagen. 

Hedlund.  Dr.  S.  A.,  Member  of  the  First  Chamber.  Gothenburg. 

**  Helvetia  "  Allegmeine  Versicherungs  Gesellschaft,  St. 

Gall. 
Henderson  Brothers,  18,  Leadenhall  Street,  London. 
Hertslet,  SirE.,  C.  B ,  Foreign  Office,  Downing  Street,  London. 
Heyne,  W.  D.,  24.  Hackin's  Hey.  Liverpool. 
Hill,  Gray.  10.  Water  Street,  Liverpool. 
HiNDENBURG,  Dr.  A.,  Copenhagen. 

HODGKINSON,  G.  L.,  4,  Corbet  Court,  Gracechurch  Street.  London. 
Hogg,  Edward,  Jerusalem  Chambers,  Comhill,  London. 
fHucHTlNG,  G.  W.,  Bremen. 
Hughes,  John,  Liverpool. 

Hull,  T.  M..  Incorporated  Law  Society,  13,  Union  Court.  Liverpool. 
Hunter,  J.  W..  Antwerp. 


IHLEN,  J.,  Advocate,  Christiania. 

"Italia"   Societa   d'Assicurazioni    Marittime,  Fluvialie 

Terrestri,  Genoa, 
ISACHSEN,  H.,  Grimstad,  Norway. 


Jackson,  J.  H.,  Mersey  Chambers,  Old  Churchyard,  Liverpool. 
JACOBSEN,  Commodore  N.,  Copenhagen. 
JAGER,  George,  Jun.,  7,  North  John  Street,  Liverpool. 
♦J.AQUES,  Dr.  H.,  Member  of  the  Lower  House  of  Parliament,  6, 

Freisingergasse,  Vienna. 
Jennings,  Sir  Patrick,  K.C.M.G..  Sydney. 
JiTTA,  I).  J..  Westeinde,  12,  Amsterdam. 


Kaufmann.schaft,  Die  Aelte:^ten  der,  Berlin. 
Kaufmannschaft.  Die  Voksteher  der,  Konigsberg. 
Kaufmannschaft,  Die  Vorsteher  der,  Magdeburg. 
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Kelly,  Edmond,  120,  Broadway,  New  York. 

KiRKMAN,  Thos.,  3,  Tithebarn  Street,  Liverpool. 

Klubien,  a.,  Advocate,  Copenhagen. 

Krapf-Liverhof,  Chevalier  F.  de,  London. 

Krieger,  Dr.  Andreas  F.,  late  Minister  of  Justice,  23,  Rosenvanget, 

Copenhagen. 
Kuo-Taj-in,  His  Excellency,  late  Chinese    Minister   in    London, 

Peking. 


Lanza,  Professor  Vincenzo,  Naples. 

Laeisz,  C.  Ferd.,  Neueburg,  14.  Hamburg. 

Laird,  Wili  iam,  63,  Hamilton  Square,  Birkenhead. 

Langlois,  Jacques.  Antwerp. 

Leitner,  Dr.  G.  W.,  LL.D.,  D.C.L.,  Oriental  Nobility  Institute, 
Woking. 

Lejeune,  Charles,  Courtier  d' Assurances,  Antwerp. 

Lemon  W.  G.,  2,  New  Square,  Lincoln^s  Inn,  London. 

Lempriere,  Charles,  D.C.L.,  32,  Great  George  Street,  London. 

Levy,  J.  A.,  Amsterdam. 

LiEBE,  C,  President  of  the  Senate,  Copenhagen. 

Liverpool    Average  Adjusters'  Association,  8,  Harrington 
Street,  Liverpool. 

Liverpool  and  London  Steamship  Protection  Association, 
Liverpool. 

Liverpool  Sailing  Shipowners'  Mutual  Protection  and  In- 
demnity Association,  Liverpool. 

Liverpool  Shipowners'  Association,  Liverpool. 

Liverpool  Steamship  Owners'  Association,  Liverpool. 

Liverpool  Underwriters'  Association,  Exchange  Buildings, 
Liverpool. 

London  Steamship  Owners'  Mutual  Insurance  Association, 
Limited,  23,  Rood  Lane,  London. 

Love,  Alfred  H.,  Philadelphia. 
tLUBBOCK,  Rt.  Hon.  Sir  John,  IJart.,  P.C..  M.P.,  F.R.S ,  15,  Lom- 
bard Street,  London. 

Lucas,  Charles,  Member  of  the  Institute  of  France,  Paris. 

Lyon  Caen,  Charles,  13,  Rue  Soufflot,  Paris. 


McArthur.  Chas.,  13.  Exchange  Buildings,  Liverpool. 
Maneles,  H.,  Secretary  of  the  AziendaOesterreichisch-Franzosischc- 

Elemeniar  und   Unfall-Versicherung  Gesellschaft,   i,   VVipplii.- 

gerstrasse,  Vienn  t. 
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t\f ANNHEIMER,  T.,  Bank  Director,  Gothenburg. 
M\RCOARTU,  His  Excellency  Don  Arturo  DE,  Madrid. 
Marcus,  Dr.  V.,  Senator,  Bremen. 
Martin,  Dr.    Rudolph,  Judge  of    the  Hanseatic  High  Court  of 

Appeal,  Hamburg. 
IMasataka,  His  Excellency  Viscount  Kawase,  Japanese  Minister  to 

the  Court  of  St.  James's. 
Mather,  John,  Edinboro'  Chambers,  8,  King  Street,  Manchester. 
Meier,  H,  H.,  Consul,  Bremen. 
Mele,  Dr.  Werner,  von.  Hamburg. 
Meulen,  J.  ter.  Amsterdam. 
Middelboe,  Johannes,  S.  Copenhagen. 
Mingotti,  Guisseppe  Comm  i6,  Piazza,  San  Lorenzo,  Genoa, 
MOLLER,  Hans,  Director  of  the  Marine  Insurance  Company,  Pors- 

grund,  Norway. 
MONCKEBERG,  Dr.  Rud.,  Hamburg. 
MOSELY,  E.  L,  LLB.,  2,  Brick  Court,  Temple. 
Mouthaan,  Dr.  W.  H.  K.,  Amsterdam. 
MouLvi,  Rafivdin,  Ahmed,  Middle  Temple. 
MUMM  VON  Schwarenstein,  Dr.  Juris,  late  Ober-Burgermeister, 

Frankfort-on- the-  Main. 
MUNRO,  G.  L,  96,  Highbury  New  Park,  London. 
Murray,  Dr.  D.,  169,  West  George  Street,  Glasgow. 


Nabuco,  Joaquin,  President  of  the  Brazilian  Anti-Slavery  Society, 

12,  Rua  Olinda,  Rio  de  Janerio. 
tNAGAOKA,  JiiSHiE  M.  Y.,  Hamako,  Tokio,  Japan. 
Nash,  Stephen  P.,  Advocate,  67,  Wall  Street,  New  York. 
Natusch,  F.  B.  B.,  I,  Finch  Lane,  London. 
Netto,  Baron  Lopez, via  Scala,  48,  Florence. 
Nissen,  Woldemar,  Hamburg. 
North  of  England  Iron  Steamship  Insurance  Association. 

Newcastle-on-Tyne. 
North  of  England  Protecting  and  Indemnity  Association. 

Maritime  Buildings,  Newcastle-on-Tyne. 
North  of  England  Steam  Shipowners'  Association,  25,  King 

Street,  Newcastle-on-Tyne. 
Nubar,  Pasha,  His  Excellency,  Cairo. 


Oberrheinische  Versicherungs  Gesellschaft,  Mannheim. 
Orsini,  Aw  Tito,  via.  Roma,  8,  Genoa. 
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tPANKHURST,  Dr.  R.  M.,  5,  New  Square,  Lincoln's  Inn. 
fPASSY,  D.,  President  of  the  Society  of  Economists,  8,  Rue  Labordere, 
Neuilly,  near  Paris. 

Peabody,  Hon.  Judge  Charles  A.,  2.  Wall  Street,  New  York. 

Pears,  £.  A.,  Secretary  to  the  Australian  and  New  Zealand  Under- 
writers' Association,  68,  Comhill,  London. 

PEBORGHt  E.  VAN,  Member  of  the  Communal  Council,  Antwerp. 

Pell,  William  Cruger,  New  York. 

Penton,  E.,  Jun.,  I,  Mortimer  Street,  Cavendish  Square. 

Phillimore,  Sir  Walter.  G.  F.,  Bart..  Q.C ,  D.C  L.,  4,  Paper  Build- 
ings, Temple,  London. 

PiERANTONi.  Professor,  Comm.  A.,  Senator  of  the  Kingdom  of  Italy, 
Via  Venti  Settembre  10,  Rome. 

PiLTER,  Thomas,  Ex-President  of  the  British  Chamber  of  Commerce. 
24,  Rue  Alibert,  Paris. 

Platt,  Charles,  President  of  the  Insurance  Company  of  North 
America,  232,  Walnut  Street,  Philadelphia. 

Podesta,  Baron  Andrea,  Syndic,  Genoa. 

tPOLLOCK,  Hon.  Sir  CHARLES  E.,  Baron   of  the  Exchequer,  The 
Croft,  Putney,  Surrey. 

PooLE,  Sir  James.  Liverpool. 

Ponisiglioni,  Prof.,  University,  Genoa. 

Pratt,  hodgson,  London. 

Predohl,  Dr.  H.  Max,  Hamburg. 

Private  Assurandeurer.  De,  Copenhagen. 

**  Protector"  Mutual  Assurance  Co.,  Arendal,  Norway. 

Putman,  Harrington,  45.  William  Street,  New  York. 


Raalte,  Dr.  E.  £.  van,  Advocate,  Rotterdam. 
Kahusen,  Dr.  S.  N.,  Advocate  and  Dispacheur,  Amsterdam. 
Rathbone,  p.  H.,  6,  The  Temple,  Dale  Street,  Liverpool. 
Reck,  F.,  Bremen. 

Reckitt,  Francis,  Caen  Wood  Towers,  Highgate. 
Reinhold,  H.,  Calcutta. 
Revitt,  Capt.,  28,  Eaton  Rise,  Ealing. 
RiAZ,  Pasha,  His  Excellency,  G.C.M.G.,  Cairo. 
Rimestad,  C.  Judge  of  the  Supreme  Court,  Copenhagen. 
RiONDEL,  Albert,  Captain,  7,  Rue  de  la  Paix,  Cherbourg. 
Riza,  Pasha,  His  Excellency.  Cairo. 
tROHRS,  W,.  Consul,  Gothenburg. 
Rossi.  Aw.  Cav.  Vittorio  de,  L^hom. 
Rundell,  T.  W.,  25,  Castle  Street,  Liverpool. 
RUNDELL,  N.  Jun.,  Liverpool  Salvage  Association,  Liverpool. 
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RUPERTI.  Oscar,  Hamburg. 

Russian  Lloyd  Assurance  Society,  St.  Petersburg. 


Samuel,  Sir  Saul,  K.C.M.C,  Agent-General  for  New  South  Wales, 

Westminster  Chambers,  Victoria  Street,  London. 
Sartori,  August,  Kiel. 

Saunders,  Albert,  21,  Great  St.  Helens,  London. 
Saw  ADA,  S.,  II,  Takeyaswachie,  Tokio. 
Scherzer,  Chevalier  Dr.  Karl  de,  Consul-General  for  Austria, 

Genoa. 
Schlesiche-Feuerversicherungs  Gesellschaft,  Breslau. 
Schurtz,  Hon.  Carl,  late  Senator,  St  Louis,  Missouri. 
Schweigaard,  C.  H.,  late  Minister  of  State,  Christiania. 
ScHWEiz  Transports-Versicherungs  Gesellschaft,  Zurich. 
Scott,  Hon.  John,  Judge  of  the  High  Court  of  Judicature,  Bombay. 
ScRUTTON,  Alexander,  9,  Gracechurch  Street,  London. 
Seebohm,  Dr.  J.,  Hamburg. 

Semler,  Dr.  Johannis,  Gr.  Johonnistr.,  21,  Hamburg. 
Sewell,  J.  M.,  54,  Faubouig  St.  Honors,  Paris. 
Shipping  Federation,  ioi,  Leadenhall  Street,  London. 
tSHAND,  Right  Hon.,  P.C.,  Lord,  Athenseum  Club,  London. 
tSiEBOLD,  Baron,  Alexander  von,  Schloss,  Colmberg,  bei  Ansbach, 

Bavaria. 
SiEMERS,  Edmund  J.  A.,  an  der  Alster,  62,  Hamburg. 
SiEVEKiNG,   Dr.  F.,   President  of  the    Hanseatic  High  Court  of 

Appeal,  Hamburg. 
Simon,  Sir  John,  Q.C,  36,  Tavistock  Square,  London. 
Smith,  Samuel,  M.P.,  Carleton,  Princes  Park,  Liverpool. 
Smith,  William,  86,  Leadenhall  Street,  London. 
Snape,  Thomas,  M.P.,  The  Gables,  Croxteth  Park,  Liverpool. 
Sparrow,  Alexander,  Liverpool. 
Speyer,  Segismund  Kohn,  Frankfort-on-the-Main. 
Spinks,  Dr.  T.,  Q.C,  Claverhouse,  Sydenham. 
Standard  Steamship  Owners'  Protection  and  Indemnity 

Association,  Limited,  9,  Fenchurch  Avenue,  London. 
Stern,  J.  L.,  de,  Advocate,  Rotterdam. 
Stoddard,  Dr.  C.  A.,  37,  Park  Row,  New  York. 
Stokes,  F.,  21,  Great  St.  Helens,  London. 
Stollmeyer,  Conrad  F.,  Trinidad. 

Stuart,  Hon.  Sir  Robert,  25,  Kensington  Gardens  Terrace. 
Stubbs,  Charles,  M.A.,  LL.D.,    3,   Paper   Buildings,   Temple, 

London. 
SUENSON,  J.  J.,  Copenhagen. 
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SULIVAN,  H.  N.,  Secretary  Liverpool  Underwriters*  Association. 

Liverpool. 
SULZBACH,  Gebruder,  Frankfort-on-the-Main. 
SUSE,  Dr.  T.,  Hamburg. 
Sutton,  Thomas,  Billiter  Buildings,  London. 


Thomson,  Sir  William,  LL.D.,  F.R.S.,  Glasgow. 

TiETGEN,  C.  F.,  Director  of  the  Private  Bank,  Copenhagen. 

TOBIN,  J.  A..  Liverpool. 

Tom  KINS,  Dr.  F.  J.,  5,  Crown  Office  Row,  Temple,  London,  and  700, 

Ernest  and  Cranmer  Buildings,  Denver,  Colorado,  U.S.A. 
Tompkins,  Hamilton  B.,  229,  Broadway,  New  York. 
Twiss,  SirTRAVERS,  Q.C.,  D.C.L.,  F.R.S. 


Ulrich,  Rud,  Intemationaler,  Transport,  Versicherungs-Verband, 

Berlin. 
United  Kingdom  Mutual  Steamship  Assurance  Association, 

72,  Comhill,  London. 


Vallance,  C.  B.,  Liverpool. 

Verein  Hamburger  Assecuradeure,  Hamburg. 

Verein  Hamburger  Rheder,  Hamburg. 

Viennot,  Mons.,  Minist^re  des  Affairs  Etrang^res,  170  bis.  Rue  de 

Crenelle,  St.  Germain,  Paris. 
ViETCH,  G.  F.  Hermann,  Consul  and  Lloyd's  Agent,  Bremen. 
ViLLiERS,  Hon.  Sir  J.  H.  DE,  K.C.M.G.,  Chief  Justice,  Cape  Town. 
Von  der  Becke,  J.  B.,  Antwerp. 


Walker,  William  A.,  23,  William  Street.  New  York. 
tWARBURG,  E.  L.,  Consul-General,  Gothenburg. 
tWEBSTER,  Sir  R.  E.,  M.P.,  late  Her  Majesty's  Attorney-General, 
2,  Pump  Court,  Temple,  London. 

B  2 


(     ao    ) 

Werotte,  R.  Schmitz,  79,  Reddiffe  Gardens,  South  Kensington. 

West  of  England  Steam  Shipowners^  Protection  and  In- 
demnity Association,  50,  Lime  Street,  London. 

Whitehouse,  F.  Cope,  8,  Cleveland  Row,  St  James'. 
fVVijK,  Olof,  President  of  the  Second  Chamber  of  the  Swedish 
Parliament,  Gothenburg. 

Wilson,  General  James  Grant,  15,  East  74th  Street,  New  York, 
t Wilson,  J.  W.,  Gothenbui^g. 

WiNGE,  Axel,  Christiana. 

Wirth,  Franz,  Frankfort-on-the-Main. 

WOERMANN,  C,  Hamburg. 

WOLFFSON,  Dr.  T.  Hamburg. 

WUPPESAHL,  C,  Bremen 
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CONSTITUTION    OF    THE 
ASSOCIATION. 


I.  The  name  of  the  Association  shall  be  "  The  Association  ^*"»*'- 
for  the  Reform  and  Codification  of  the  Law  of  Nations." 

II.  The  Association  shall  consist : —  M«fmber«. 

1.  Of   all  those   who  participated  in  the  Conference  at 

Brussels,  commencing  the  nth  October,  1873: 

2.  Of  all  who  on  their  application  are  or  who  shall  be 

admitted  by  this  Conference,  or  by  a  future  one,  or 
by  the  Executive  Council ; 

3.  Of  such  delegates  from  other  Associations,  formed  for 

the  prosecution  of  the  same  objects,  as  may  be  ap- 
proved by  the  Executive  Council ;  each  of  which 
Associations  is  to  be  entitled  to  nominate  from  time 
to  time  two  delegates ; 

4.  Of  Honorary  Members. 

III.  The  objects  of  the  Association  shall  be  the  Reform  and  Objeo^i. 
Codification  of  the   Law  of  Nations.     Its  relations    with    the 
Institute  of  International  Law,  founded  at  Ghent  in  September, 
1873,  shall  be  such  as  were  determined  by  the  Conference  at 
Brussels  in  October,  1873. 

IV.  There    shall    be  an    Honorary    President,  a  President,  otnceM. 
Honorary  Vice-Presidents,  Vice-Presidents,  a  Treasurer,  a  Council 

of  sixty  Members,  of  whom  eighteen  shall  be  an  Executive 
Council,  and  a  General  Secretary,  with  such  other  Secretaries 
and  OflUcers  as  the  Executive  Council  may  from  time  to  time 
appoint. 

V.  At    each   Annual  Conference  the  Presidents   and  other  EjecMon 

of  Offioen. 
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Officers  shall  be  appointed  for  the  year  ensuing,  and  shall  con- 
tinue in  office  until  others  are  appointed.  The  office  of 
President  shall  not  be  tenable  for  more  than  two  successive  years. 
The  office  of  General  Secretary  shall  be  pernianent,  subject  to 
change  by  the  Association  at  any  Annual  Conference.  The 
duties  of  the  General  Secretary  and  of  the  other  Officers  shall, 
except  as  herein  provided,  be  fixed  by  the  Executive  Council. 

VI.  The  Executive  Council  shall  have  the  general  direction 
of  the  affairs  of  the  Association  in  the  intervals  between  the  Con- 
ferences. It  shall  have  power  to  appoint  Vice-Presidents,  to 
make  Bye-laws,  to  appoint  Committees  for  special  objects,  to  fill 
vacancies  occurring  between  the  Annual  Conferences,  and  to  fix 
upon  such  place  or  places  of  business  as  may  be  expedient  It 
shall  also  have  the  power  of  nominating  Honorary  Vice-Pre- 
sidents, approving  Local  Committees,  and  nominating  for  the 
year  all  such  officers  as  the  Association  shall  omit  to  nommate 
at  its  Annual  Conference.  The  President,  Vice-Presidents, 
Treasurer,  and  General  Secretary  shall  be  exofficio  Members  of 
the  Executive  Council.  Five  members  shall  constitute  a  quorum 
of  the  Executive  Council,  inclusive  of  any  ex-offido  Members  who 
may  be  present  at  the  meeting  of  the  Executive  Council. 

VII.  There  shall  be  an  Annual  Conference  of  the  Association, 
to  be  held  at  such  time  and  place  as  shall  have  been  appointed  at 
the  preceding  Annual  Conference  or  by  the  Executive  Council, 
and  also  such  other  Conferences  as  in  the  opinion  of  the  Execu- 
tive Council  circumstances  may  render  expedient 

VIII.  The  Members  present  at  the  time  and  place  fixed  for 
the  opening  of  an  Annual  Conference  shall  constitute  a  quorum 
for  the  transaction  of  business. 

IX.  The  order  of  business  at  each  day's  meeting  shall  be  as 
follows : — 

I.  Reading  the  minutes  of  the  preceding  meeting,  unless 
the  reading  is  dispensed  with  by  a  vote  of  the  Con- 
ference ; 
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2.  Receiving  such  communications  as    may  be  recom- 

mended  by  the    Executive  Council  for  the  con- 
sideration of  the  Association ; 

3.  Discussing  such  propositions  as  may  be  recommended 

by  the  Executive  Council  for  discussion,  and  dispos- 
ing thereof  as  the  Conference  may  determine. 

X.  The  language  in  which  the  discussions  shall  be  carried  on  LanKuage. 
and  the  minutes  kept,  shall  be  that  of  the  country  where  the 
Conference  is  held,  unless  the  Conference  otherwise  direct ;  but 

each  Member  may  write  or  speak  at  his  option  in  his  own 
language. 

XI.  A  member  shall  not  speak  more  than  once  on  the  same  8p«ech«. 
subject,  except  in  reply  or  explanation,  and  not  more  than  ten 
minutes  at  a  time,  except  by  leave  of  the  Conference. 

XI I.  After  each  Annual  Conference  its  Transactions  shall  be  Transaction*, 
published  in  a  volume,  under   the  direction   of  the  Executive 
Council,  which  volume  shall  contain  the  Minutes  of  the  Con- 
ference and  such  papers  as  may  be  ordered  to  be  printed. 

XIII.  Each    member  of  the  Association  shall  pay  to  the  OontHbutiona 
Treasurer  an  annual  sum  of  One  Pound  sterling,  or  its  equivalent, 

or  a  sum  of  Ten  Pounds  sterling,  or  its  equivalent,  for  life 
membership.  Each  Association  admitted  to  membership  shall, 
however,  be  required  to  pay  an  annual  sum  of  Two  Pounds 
sterling,  or  its  equivalent.  Each  such  Association  may  nominate 
to  any  Conference  any  number  of  delegates  not  exceeding  five, 
provided  that  for  every  delegate  beyond  two  such  Association 
shall  pay  a  further  sum  of  One  Pound  sterling,  or  its  equivalent. 

XIV.  No  expenditure  shall  be  made,  nor  liability  incurred,  Expenditure, 
beyond  the  amount  of  funds  in  the  hands  of  the  Treasurer. 

XV.  This  Constitution  may  be  amended  at  any  Annual  Con-  Amendment  o 
ference  by  a  vote  of  three-fourths  of  the  members  present ;  two 

days'  previous  notice  having  been  given  of  the  motion  to  amend. 
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HONORARY  PRESIDENT. 

Baron  Andrea  Podesta,  Syndic  of  Genoa. 

PRESIDENT. 

Commendatore  P.  Boselli.  Member  of  the  Italian  Parliament,  former 
Minister  of  Finance. 

VICE-PRESIDENTS. 

Signor  Manrizio  Caveri,  Advocate  at  the  Court  of  Appeal,  Genoa. 

Professor  Charles  F.  Gabba,  Pisa, 

Charles  McArthur,  Esq.,  President  of  the  Chamber  of  Commerce, 

Liverpool. 
Comm.  Guiseppe  Mingotti,  Director   General    of  the  **  Italia.** 

Genoa. 
Mons.  Charles  Montier.  Director  General  of  the  "Foncifer^,"  Paris. 
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Professor  Enrico  Bensa,  Genoa. 
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Baron  Andrea  Podesta,  Member  of  the  High  Chamber  of  Parlia- 
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Aw.  Maurizio  Caveri,  Member  of  Council  of  the  Municipality  of 

Genoa,  Vice-President  of  the  Committee. 
Aw.  Francesco  Berlingieri,  Professor  of  Law    in   the    Royal 

University  of  Genoa. 
Aw.  Enrico  Bensa,  Professor  of  Law  in  the  Royal  University  and 

Royal  Superior  School  of  Commerce  in  Genoa. 
Aw.  Paolo  Emilio  Bensa,  Professor  of  Law  in  the  Royal  University 
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Aw.  Alessandro  Corsi,   Professor  of  International  Law  in  the 

Royal  University  of  Pisa. 
Aw.  Angelo  Graffagni,  Member  of  Council  of  Municipality  of 

Genoa. 
Aw.  Angelo  Grasso.  Professor  of  Law  in  the  Royal  University  of 

Genoa. 
Cav.  Giuseppe  Mingotti,  Manager  of  the  Italia  Maritime  Insurance 

Company. 
Dr.  comm.  C.  Scherzer,  Consul- General  of  Austria- Hungary  at 

Genoa. 


Aw.  MARIO  UMBERTO  PiPiA.|  ^^^  Secretaries. 
Aw.  Giovanni  Solari,         ) 
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Englehardt,  Ed.,  Ministre  Plenipotentiaire,  Genoa. 

Fasella,  Adolfo,  Genoa. 
Fasella,  Comm.  Felice,  Genoa. 
Fox-Bourne,  H.  R.,  London. 
Fromageot,  Dr.  Henri,  Paris. 
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Grego,  Aw.  Umberto,  Genoa. 

Lanz.\,  Prof,  Vincenzo,  Naples. 
Laws,  G.  A.,  London. 
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Mangono,  Vincenzo,  Palermo. 
McArthur,  Chas.,  Liverpool. 
MiCHELip  Mario  de.  Genoa. 
MiNGOTTi.  Comm.  Guiseppe,  Genoa. 
Miller,  T.  R.,  London. 

Netto,  Baron  Lopez,  Florence. 
NOAD,  T.  W.,  London. 

Olivari,  Cap.  Guiseppe,  Genoa. 

Orsinl  Aw.  Tito,  Genoa. 

OSTBERG,  C.  Belinfante,  Consul-Gencral  ahd  Minister  Pleni 

potentiary  ad  hoc  of  H.M.  the  King   of  Sweden  and 

Norway. 

Peborgh,  Leon  van,  Antwerp. 

PODESTA,  Baron  Andrea,  Syndic  of  the  City  of  Genoa. 

PONSIGLIONI,  Prof.,  Genoa. 

PiPiA,  M.  Umberto,  Genoa. 

Rossi,  Aw.  Vittorio  de,  Leghorn. 

Scott,  Alexander,  London. 

Serena,  Arthur,  London. 

SOLARI,  Aw.  Giovanni,  Genoa. 

SoUNDY,  Elie  de,  St.  Petersburg. 

Sternberg,  Oscar,  Mannheim. 

Stevens,  Alderman  W.  D.,  Newcastle-on-Tyne. 

Sutton,  Thos.,  London. 

Todd,  J.  Stanley,  Newcastle-on-Tyne. 

Valery,  Dr.  Jules,  Paris. 

Wassmuth,  Chevalier  F.,  Genoa. 

Wendt,  Dr.  E.  E.,  D.C.L.,  London 
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Chambers  of  Commerce  and  other  bodies  represented  at  the 
Genoa   Conference. 


Antwerp  Chamber  of  Commerce. 

Britannia  Steamship  Insurance  Association,  London. 
British  Chamber  of  Commerce,  Paris. 

Chamber  of  Shipping  of  the  United  Kingdom,  London. 

Edinburgh  Chamber  of  Commerce. 
General  Shipowners'  Society,  London. 

Liverpool  Chamber  of  Commerce. 
Liverpool  and  London  Steamship  Protection  Associa- 
tion. 

North  of   England   Protection  and   Indemnity  As- 
sociation. 

Oberrheinsche    Versicherungs    Gesellschaft,    Mann- 
heim. 

Schweiz  Marine  Insurance  Company,  Zurich. 

Shipping  Federation,  London. 

Standard  Protection  and  Indemnity  Associaiion. 

The  North  of  England  Insurance  Companies. 

United  Kingdom  Mutual  Steamship  Assurance  Associ- 
ation, London. 

West  of  England  Steam  Shipowners'  Protection  and 
Indemnity  Association. 


PREFATORY    NOTE. 


It  is  impossible  to  send  out  this  Report  without  a  feeling  of 
sadness,  in  the  remembrance  that  he  who  had  so  long  been  the 
active  and  inspiring  spirit  of  the  Association,  and  who  so  fre- 
quently presided  at  the  sittings  of  the  Genoa  Conference,  is  no 
longer  here  to  rejoice  in  the  record  of  its  work. 

Dr.  Ernest  Emil  Wendt,  who  died  on  the  ist  of  December  last, 
had  been  for  1 7  years  a  member  of  the  Executive  Council  of  the 
Association,  and  since  1890  its  Chairman.  His  deep  interest  in 
its  work,  and  almost  invariable  attendance  at  its  Conferences, 
even  when,  as  at  Genoa,  this  involved  serious  risk  to  his  health, 
are  well  known  to  all  its  members.  His  cheery,  energetic  con- 
duct as  Chairman,  his  sustained  interest  in  the  varied  topics  of 
discussion,  and  his  special  competence  in  questions  of  mari- 
time law,  were  of  the  utmost  value  to  the  Association.  His 
colleagues  cannot  but  be  deeply  sensible  of  such  a  loss. 

The  Executive  Council  has  been  fortunate  in  obtaining  as  his 
successor  in  the  chair  Sir  Richard  E.  Webster,  Q.C.,  M.P.,  a  dis- 
tinguished English  jurist,  whose  father,  the  late  Mr.  Thomas 
Webster,  Q.C.,  was  one  of  the  founders  of  the  Association,  and 
who  has  himself  always  shown  deep  interest  in  its  welfare. 

I  have  to  express  my  deep  regret  that  the  publication  of  this 
Report  has  been  so  long  delayed. 

JOSEPH  G.  ALEXANDER, 

Hon,  General  Secretary, 
33,  Chancery  Lane, 

London,  W.C, 

June,  1893, 


The  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations. 


FIFTEENTH  CONFERENCE. 

GENOA,     1892. 
PROCEEDINGS. 


WEDNESDAY,  OCTOBER  sth. 

The  members  of  the  Conference  assembled  at  the  hall  of  the 
University,  Genoa,  at  2  p.m.,  under  the  Presidency  of  Baron 
PODESTA,  Syndic  of  Genoa. 

The  Syndic,  in  opening  the  proceedings,  said  : 
Messieurs 

Soyez  les  bienvenus  au  milieu  de  nous  ;  je  vous  ie  dis  au  nom 
de  Genes  et  au  nom  de  Tltalie  que  Genes  repr^sente  dans  ces 
fetes  commemoratives  de  Christophe  Colomb,  dans  ces  assemblees 
pacifiques  du  genre  humain. 

II  y  a  peu  de  jours  un  grand  ^vbnement  se  passait  dans  notre 
port,  au  milieu  de  nos  murs,  qui  rappellent  tant  de  faits  de  la 
vieille  Rdpublique  de  Saint  Georges. 

Toutes  les  Nations  civilisto  y  ont  tenu  le  grand  meeting  des 
pacifications  et  des  amities  internationales,  et  dans  un  rendez-vous 
inoubliable  elles  ont  entonnb  VOsanna  du  progr^s  et  de  la  civili- 
sation. 

Ce  n*  ^taient  pas  les  Congrfes  des  puissants  de  la  terrei  qui  a 
Vienne,  k  l^ibach,  ou  k  V^rone  se  rdunissaient  pour  trafiquer 
des  droits  des  nations,  des  liberty  des  peuples  libres ;  mais  des 
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choeurs  qui  sur  les  plages  liguriennes  ont  chants  de  leur  voix 
toute-puissante  Thymne  glorieux  des  progr^s  et  de  la  paix. 

A  cette  grande  reunion  populaire  et  politique  vous  venez, 
messieurs,  ajouter  le  couronnement  de  la  science ;  les  discussions 
et  les  formules  scientifiques  seront  le  corollaire  et  le  complement 
des  decisions,  des  sentiments,  des  voeux  pour  la  fraternity  des 
hommes  qui  se  sont  elev^s  vers  le  ciel  de  cette  grande  reunion 
de  peuples. — Jamais  assemble  populaire  n'  a  eu  une  telle  sanc- 
tion, une  telle  consecration  de  la  science ;  jamais  congrbs  de 
savants  n'  a  eu  une  telle  base  de  sentiments  et  d'aspirations  po- 
pulaires. 

Encore  une  fois,  messieurs,  soyez  les  bienvenus ! 

Vos  ^lucubrations  sont  essentiellement  modernes,  humaines, 
civilisatrices. 

Le  monde  pa'ien  ignorait  la  science  dont  vous  ^tes  les  apotres 
et  les  prophetes — Rome  meme,  foyer  eternel  des  sciences  juridi- 
ques,  n*  admettait  aucun  regime  l^gal  vis  k  vis  des  Strangers ;  le 
droit,  la  loi  ne  s'^tendaient  jamais  au  deli  de  la  limite  de  la  cite, 
ou  de  TEmpire  des  civ€s  romam\  des  Quirtfes^  il  n*  y  avait  au  de- 
li que  des  Strangers,  des  ennemis^  des  hastes  j  et  pour  eux  tout  le 
droit,  toute  la  loi  se  r^sumait  dans  un  mot  celfebre,  dans  une 
maxime  terrible,  advtrsus  hastes  aetema  auctaritas  esto,  lit,  il  n' 
y  avait  que  des  territoires  i  conqudrir,  des  hommes  i  emmener  en 
esclavage,  des  richesses  i  saccager. 

I/egoisme  paien  n'a  jamais  connu  le  droit  des  gens ;  il  ignorait 
la  chose,  il  ignorait  le  nom.  Le  droit  des  gens,  cette  science  qui 
vous  occupe,  qui  forme  le  sujet  de  notre  reunion  solennelle,  doit 
son  existence  i  Tesprit  du  Christianisme  qui  a  reveille  dans  les 
societes  humaines  les  sentiments  de  bienveillance  et  de  fraternity 
que  Dieu  a  donnas  i  tous  les  hommes,  et  qui  sommeillaient  sous 
Tempire  du  materialisme  paKen. 

C'est  une  science  essentiellement  chr^tienne  et  modeme,  c'est 
la  science  du  progr^s  et  de  la  civilisation. 

Elle  a  pour  but  d'amdliorer  les  rapports  entre  les  hommes  et 
entre  les  peuples,  de  regler  pacifiquement  les  collisions  des  pas- 
sions et  des  int^rets  qui  sont  inevitables  dans  les  societ^s  nom- 
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breuses,  de  conduire  Thumanit^  vers  les  regions  de  la  paix  et  de 
la  fraternity  universelle. 

Les  obstacles  ne  font  pas  defaut,  car  il  y  a  toujours  au  milieu 
des  hommes,  des  passions  et  des  int^r^ts  qui  se  r^voltent  au  bien 
general. 

R^cemment  encore  un  vaillant  marin  qui  6tait  en  m^me  temps 
un  ^crivain  Eminent,  a  tent^  de  revoquer  en  vie  I'^cole  de  Veterna 
auctaritaSy  mais  c'^tait  un  anachronisme,  et  cette  initiative  n'a  pas 
mis  racine  dans  la  conscience  des  peuples. 

Je  cite  ce  fait,  messieurs,  pour  vous  d^montrer  que  vos  Etudes, 
que  vos  travaux  sont  toujours  d'actualit^,  sout  toujours  n^cessaires 
que  vous  devez  travailler,  non  seulement  pour  encourager  les 
progrfes  et  les  d^veloppements  de  la  science  civilisatrice  et  pacifi- 
(lue,  mais  aussi  pour  combattre  les  ructions,  pour  ^eraser  les 
mauvaises  passions,  les  int^rdts  ^goistes  qui  surprennent  quelque 
fois  m^me  la  bonne  foi  des  savants  et  des  ^crivains. 

Vous  ne  faiblirez  pas  dans  cette  tiche  humanitaire,  dans  ce 
chemin  triomphal,  et  vous  marcherez  d'un  pas  assur^  et  rapide  vers 
le  grand  but,  qui  un  jour  ne  sera  plus  une  utopie,  la  paix  et  la 
fraternity  entre  les  hommes. 

Ce  congrbs  sera  une  ^tape  glorieuse  dans  cette  voie. 
Je  Fouvre  avec  cette  assurance,  et  au  nom  de  G^nes,  au  nom 
de  ritalie,  au  nom  de  son  Roi,  qui  donne  toujours  sa  sympathie  et 
sa  protection  \  tout  ce  qui  est  juste,  grand  et  beau,  j'en  exprime 
les  voeux  plus  sinc^res  et  plus  ardents. 

Dr.  E.  E.  VVendt,  of  London,  replied  in  the  following 
terms : — 

Mr.  Syndic  and  Gentlemen, — It  is  in  my  capacity  of  Chair- 
man of  the  Executive  Council  of  this  Association,  that  I  venture 
to  rise  for  the  purpose  of  thanking  you,  Mr.  Syndic,  and  the 
members  of  the  municipality  of  Genoa,  for  the  very  kind  welcome 
with  which  the  members  of  our  Association  have  been  greeted  at 
this  formal  opening  of  their  fifteenth  conference;  and,  if  this  gather- 
ing does  not  comprise  a  larger  number  of  my  countrymen,  and  such 
members  of  our  Association  residing  in  other  countries,  who  have 
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been  in  the  habit  of  regularly  attending  our  conferences,  their 
absence  is  only  due  to  that  epidemic,  which  since  some  months 
raged  in  one  of  the  principal  emporiums  of  German  trade  with 
such  unexpected  fierceness,  that  nobody  left  his  home  in  the 
ngrthern  parts  of  Europe  except  on  the  most  urgent  and  important 
matters. 

But,  seeing  the  interest  which  your  countrymen  have  evinced  in 
our  labours,  I  have  no  doubt  that  when  these  have  terminated,  we 
shall  look  back  upon  a  highly  instructive  meeting,  and,  although 
we  may  regret  the  forced  absence  of  many  old  friends  and 
colleagues,  we  shall  have  to  congratulate  ourselves  to  have  been 
able  to  enlist  so  many  new  members,  who  joined  with  heart  and 
soul  in  our  proceedings. 

Now  before  I  conclude,  I  cannot  refrain  from  sincerely  con- 
gratulating you,  Mr.  Syndic,  and  the  members  of  your  ancient  and 
time-honoured  municipality,  on  the  great  success  which  has  been 
vouchsafed  by  a  gracious  Providence  to  the  festivities  which  you 
have  initiated  in  memory  of  one  of  the  most  remarkable  men  of 
the  middle  ages,  to  whose  exertions  and  perseverance  we  owe  the 
discovery  of  that  wonderful  land  in  the  Western  Hemisphere, 
which,  since  the  last  century,  has  played  so  great  a  part  in  the 
history  of  the  world,  and  you  may  be  certain  that  you  and  your 
citizens  are  highly  honoured  for  the  honour  you  have  bestowed 
upon  your  illustrious  citizen,  Christopher  Columbus.       . 

According  to  the  traditions  of  our  Association,  I  have  now  the 
honour  to  announce  the  names  of  the  gentlemen  which  the 
Executive  Council  propose  as   office-bearers    for    this    present 
conference,  viz : 
Your  illustrious  Syndic,  Baron  Podesta,  as  Honorary  President 

of  the  Conference. 
Com.  BosELLi,  formerly  Minister  of  Instruction,  Member  of  Par- 
liament, &c.,  as  President  of  the  Conference. 
As  Vice-Presidents  : 
Sig.  Maurizio  Caveri,  Advocate  at  the  Court  of  Appeal. 
Professor  C.  F.  Gabba,  of  Pisa. 

Mr.  Charles  McArthur,  President  of  the  Chamber  of  Com- 
merce of  Liverpool. 
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Com.  Giuseppe  Mingotti,  Director  General  of  the  "  Italia." 
Mr.  Chas.  Montier,  Director  General  of  the  Fon^i^re  at  Paris, 
and  myself  (Dr.  Wendt). 

And  as  Secretaries : 
Professor  Enrico  Bknsa,  Genoa. 
Professor  Marchese  Alessandro  Corsi,  Savona. 
Mr.  J.  G.  Alexander,  London. 
Dr.  Thomas  Barclay,  Paris. 

As  Assistant  Secretaries : 

Signor  Giovanni  Solari,  Advocate,  Genoa. 
Signor  M.  Umberto  Pipia,  Advocate,  Genoa. 


These  gentlemen  were  elected  by  acclamation. 

The  President  Elect,  Commendatore  Boselli,  delivered  the 
following  inaugural  address  : — 

Mesdames  et  Messieurs, — Le  Syndic  de  Genes,  avec  un 
langage  aussi  precis  qu'eleve,  nous  a  dit  tout-k-l'heure  eloquem- 
ment  que  cette  conference  est  le  couronnement  scientifique  des 
grandes  demonstrations  politiques  et  populaires  pour  la  paix  et 
la  fraternity  des  peuples  qui  ont  donn<§  la  note  la  plus  haute  ei 
la  plus  caracteristique  aux  fetes  centenaires  en  honneur  de 
celui  qui  a  d^couvert  TAm^rique.  On  a  accompli  de  grands 
progr^s  dans  le  droit  des  gens,  messieurs,  mais  il  y  a  encore  bien 
du  Moyen  Age  dans  les  relations  entre  les  peuples,  et  votre 
ceuvre  de  justice  et  de  civilisation  a  bien  choisi  pour  une  des 
(§tapes  de  son  d^veloppement  ce  moment  historique,  et  cette  ville 
dans  laquelle  s'ouvre  votre  quinzifeme  Conference. 

Vous  poursuivez,  messieurs,  une  haute  mission,  la  science  vous 
inspire,  vos  propositions  sont  dict^es  par  ce  sens  pratique  qui 
appartient  aux  hommes  d'une  parfaite  competence ;  et  un  senti- 
ment des  plus  profonds  et  des  plus  purs  d'humanit^  et  de  pro- 
gr^s  ^chauffe  vos  coeurs,  anime  votre  doquence. 
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Eh  bien,  messieurs,  dans  cette  ville  la  tradition  des  sifecles  et 
r^sprit  public  sont  avec  vous. 

Vous  connaissez  les  anciennes  institutions  de  Genes  concemant 
le  droit  maritime  et  le  commerce.  Notre  vie  de  marins  et  de 
commer9ants  est  une  vie  de  continuelle  aspiration  h  la  liberty 
sous  toutes  les  formes  juridiques  et  ^conomiques,  et  k  la  paix 
entre  tous  les  peuples. 

Depuis  longtemps  dans  ce  palais,  des  maitres  savants  et  une 
jeunesse  qui  a  Tesprit  ouvert  k  toutes  les  plus  gdn^reuses  aspira- 
tions, professent  le  culte  des  principes  dont  vous  apprdtez  le 
triomphe  dans  les  lois  et  dans  les  relations  internationales. 

Nos  grands  maitres  de  droit  commercial  et  maritime  sont 
parmi  les  plus  puissants  allies  de  vos  doctrines.  Celui  qui  a 
enseign^  le  premier  le  droit  international  dans  cette  University, 
Casanova,  a  devin^  dirai-je,  les  principes  de  la  science  modeme, 
car  il  avait  dans  le  coeur  la  foi  qui  donne  k  notre  science  la  vie 
et  la  chaleur.  Et  c'est  encore  un  G^nois,  Augusto  Parodi, 
qui  dans  un  tout  petit  livre  a  donn^  le  premier  essai  d'un  code 
de  droit  maritime  et  commercial  international. 

Depuis  lors  I'id^  d'une  seule  loi  qui  puisse  gouverner  tous  les 
peuples,  unis  comme  les  membres  d'une  seule  famille,  a  suivi  un 
chemin  splendide,  et  les  noms  de  Bluntschli  et  de  Tun  de  vos 
illustres  vice-pr^sdents,  Dudley-Field,  sont  attaches  pour  toujours 
k  cette  grande  ceuvre. 

Mais  il  est  bien  juste,  messieurs,  dans  la  solemnity  d'aujourd'hui 
que  nous  rapelions  ici  les  modestes  travailleurs  de  la  veille. 

Dans  cette  enceinte  m^me  il  y  a  peu  de  jours  d'ici  une  ^lite 
d'hommes  de  loi  et  de  commer9ants  distingu^s,  aprbs  des  dis- 
cussions remarquables,  a  formula  des  voeux  pour  la  reforme  du 
droit  maritime  de  tous  les  peuples.  Cette  grande  reunion  a 
achev6  ses  travaux.  Or  il  est  bon  que  votre  association  qui  par 
ses  vingt  ann^s  de  vie  et  de  travail  t^moigne  comme  elle  sait 
garder  le  feu  sacr^  de  la  science  et  de  la  civilisation  et  en  pro- 
pager  le  culte  poursuive  Toeuvre  de  cette  reunion  et  donne 
aux  resolutions  auxquelles  elle  pourra  s'associer  le  cachet  de  se 
grande  autorit^. 
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Votre  association  a  eu  son  origine  en  Angleterre,  Cette  cir- 
Constance  a  pour  nous  la  valeur  d'une  gaiantie  des  plus  sCtres ; 
car  depuis  bien  d'ann^es,  nous  tous,  nous  avons  appris  que  dans 
cet  admirable  pays  oU  I'activit^  humaine  donne  les  meilleures 
preuves  de  sa  puissance,  et  oli  la  vie  de  Thomme  et  du  citoyen 
est  un  exercice  continuelle  de  liberty  et  de  responsabilitd,  le  progr^s 
des  id^es  et  des  institutions  ne  s'^gare  pas  sur  la  voie  d^faillante 
des  utopies,  mais  il  aboutit  k  des  r^sultats  qui  ne  dispara- 
issent  plus,  parce  qu'on  y  arrive  d'un  pas  ferme,  mesur^, 
constant. 

J'ai  ob^i,  en  accceptant  cette  charge,  k  des  instances  aimables, 
et  pour  m'en  justifier  vis-^-vis  de  moi-mdme,  j'ai  pens6  k  quelques 
heureux  souvenirs  de  ma  carridre  politique,  et  je  me  place  sous 
leur  dgide  pour  demander  le  concours  de  votre  bienveillance. 

II  y  a  de  cela  vingt  ans  un  homme  Eminent  et  Eloquent  a  pro- 
pose au  Parlement  Italien  de  faire  un  voeu  en  faveur  de  Tar- 
bitrage  international ;  et  ce  jour  1^  que  je  rappele  cDmme  un  des 
plus  chers  de  ma  vie,  dans  ma  quality  de  rapporteur  de  la  loi 
qui  ^tait  eh  discussion,  j'ai  pu  accepter  cette  proposition  en  ex- 
primant  la  pens^e  et  le  sentiment  de  la  Chambre  des  Ddput^s. 

L'homme  d'etat  dont  je  parle,  plusieurs  d'entre  vous  Tont  connu 
personellement,  et  Tont  aimi.  J'ai  nomm^  ainsi  Pasquale 
Stanislao  Mancini,  qui  a  6i6  mon  maitre  et  mon  ami.  II  aurait 
pu  aujourd'hui  vous  parler  dignement  au  nom  de  I'ltalie. 

Mais  son  esprit,  j'en  suis  sur,  est  avec  nous.  II  avait  Time 
d'artiste,  I'^rudition  du  droit  ancien,  et  la  conception  du  droit 
moderne. 

Professeur,  il  a  donn6  une  tWorie  scientifique  k  la  defense  de 
la  nationality  de  son  pays ;  ministre,  dans  le  champs  de  Taction 
il  a  pris  I'initiative  d'un  pact  international  pour  1'  unification  des 
regies  juridiques  les  plus  essentielles,  et  particuliferement  pour 
r  unification  des  lois  maritimes. 

Plus  tard  par  ce  meme  homme  d'Etat  j'avais  le  mandat  de 
representer  I'ltalie  dans  le  Congr^s  de  droit  maritime  d'Anvers ; 
et  1^  au  nom  de  mon  pays,  je  pouvais  afllirmer  que  dans  les 
questions  de  droit  maritime  il  ne  suffit  pas  de  I'uniformitd  des 
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institutions  judiciaires  et  des  principes  de  competence  Interna- 
tionale. 

Cette  initiative  n'est  pas  exclusivement  k  lui,  et  heureusement 
elle  n*k  pas  disparu  avec  lui. 

Un  homme  d'Etat,  monsieur  Crispi,  qui,  k  cot^  de  Tt^nergie 
politique,  conserve  et  cultive  les  plus  hautes  idealities  du  droit  et 
de  la  civilisation,  ayant  fait  lui-m6me  les  premiers  pas,  a  charge 
quelqu'un  d'en  apporter  Tidde  au  milieu  de  quelque  peuple 
etranger. 

Je  ne  me  crois  pas  autorise  d'en  parler  d'avantage. 

Malheureusement  Theure  n'est  pas  encore  arriv^e  d'une  entente 
gen6rale  k  ce  sujet ;  mais  je  n'ai  pas  cru  hors  de  propos  de  rap- 
peler  ici  le  concours  que  I'ltalie  a  tich6  de  donner  k  Taccom- 
plissement  de  ce  grand  but,  pour  lequel  vous  avez  d6ploy6  un  si 
noble  drapeau. 

Ainsi,  messieurs,  votre  choix  a  etcJ  heureux  pour  les  circon- 
stances  du  lieu  et  du  temps ;  mais  il  Ta  ete  infiniment  moins  k 
regard  de  votre  president.  Je  ne  parle  pas  en  homme  modesti , 
mais  en  homme  qui  dit  la  verite. 

En  observant  de  quelles  personalit^s  je  suis  entour^,  je  p^se 
qu'on  n'aurait  pas  dd  m'eiever  k  cette  place. 

Je  ne  pense  pas,  messieurs,  de  vous  entretenir  en  ce  moment 
sur  rimportance  et  sur  la  difficult^  des  questions  qui  sont  port&s 
k  I'ordre  du  jour. 

r^  m6rite  d'en  avoir  sollicit6  T^tude  appartient  k  M.  le  Dr. 
Wendt,  dans  lequel  nous  voyons  personifi^es  les  qualitds  propres 
de  cette  association,  qui  a  toute  I'^nergie  de  la  jeunesse  et  la 
sagesse  qui  vient  de  Fexperience  et  de  la  doctrine. 

C'est  k  lui,  bien  plus  qu'k  moi,  d'inaugurer  nos  travaux  et 
j'6spfere  que  vous  tpus,  messieurs,  vous  vous  unirez  k  moi  pour  le 
prier  de  vouloir  donner  lecture  de  son  rapport  sur  les  Cours 
d'Amiraute  Anglaises,  sur  leur  organisation  et  leur  fonctionne- 
ment. 

La  question  dont  il  s'agit,  et  la  competence  de  monsieur  le 
rapporteur,  sont  telles  que  nous  ne  pourrions  mieux  commencer 
nos  seances. 
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The  following  paper  was  then  read  by  Dr.  E.  E.  Wendt,  D.C.L., 
Procurator  General  of  the  Imperial  and  Royal  Consulate  General 
of  Austria-Hungary  in  London  : — 

LA    COUR    D'AMIRAUTE    ANGLAISE, 

SON     ORGANISATION     ET     SON     FONCTIONNEMENT. 

Dans  ma  longue  carrifere  de  reprdsentant  d'assureurs  maritimes 
j'ai  souvent  rencontr^  des  assureurs  fran9ais  qui  se  sont  d^clar^s 
peu  satisfaits  de  ce  qu'en  France  la  juridiction  en  matifere  de 
droit  maritime  est  dchue  aux  simples  tribunaux  de  commerce.  A 
leur  avis  il  est  illogique  de  s'attendre  k  ce  que  les  tribunaux  de 
commerce  (tout  en  admettant  leur  competence  en  matibre  com- 
merciale)  puissent  aussi  statuer  sur  des  cas  de  droit  maritime 
souvent  tr^s-compliqu^s  et  qui,  comme  dans  les  cas  d'abordages 
entre  navires,  exigent  nombre  de  connaissances  sp^ciales  ne 
s'acqudrant  que  par  une  pratique  longue  et  continue.  Evidem- 
mcnt,  si  tous  les  tribunaux  de  commerce  sont  comp^tents  pour 
decider  les  questions  de  droit  maritime,  les  magistrats,  n'ayant 
qu'un  nombre  limits  de  cas  k  juger,  ne  sauraient  acqu^rir  la 
meme  experience  en  ces  mati^res  que  dans  un  pays  oh  il  n'y  a 
qu'un  seul  tribunal  pour  les  litiges  de  cette  nature.  Tel  dtant  le 
cas  en  Angleterre,  mes  amis  fran9ais  m'ont  maintes  fois  demand^ 
des  renseignements  sur  Torganisation  et  le  fonctionnement  de  la 
Cour  d'Amirautd  Anglaise.  L'ann^e  pass^e  encore,  une  des 
autorit^s  fran^aises  les  plus  comp^tentes  sur  les  assurances  mari- 
timds  m'a  d^clard,  dans  une  correspondance  particulifere,  que  la 
cour  anglaise  atteignait  le  plus  haut  d^gre  de  perfection  qui 
puisse  s'bbtenir  en  ces  matiferes.  C'est  avec  plaisir  que  je  me 
suis  toujours  conform^  aux  d^sirs  exprimds  par  mes  amis  fran9ais, 
mais  comme  c'est  une  question  qui  intdresse  au  m^me  d6gt6  aussi 
toutes  les  autres  nations,  et  plus  specialement  celles  k  qui  la  juri- 
diction frangaise  en  mati^re  de  droit  maritime  a  servi  de  module 
pour  leurs  propres  institutions,  je  crois  rendre  service  k  notre 
cause  en  faisant  connattre  plus  universellement  la  juridiction 
maritime  anglaise. 

Quand  on  compare  la  juridiction  actuelle  de  TAngleterre  en 
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mati^re  de  droit  maritime  k  celle  de  la  Fiance,  on  est  frapp^  de  la 
dissemblance  qui  existe,  tant  entre  les  l^slations  des  deux  pays, 
qu'entre  Torganisation  et  la  procedure  de  leurs  tribunaux  com- 
patents  respectifs,  et  on  est  loin  de  soup^onner  qu'k  un  moment 
donn^  des  juridictions  si  difli^rentes  sous  tous  les  rapports  aient 
pu  avoir  des  origines  communes.  Ndanmoins,  le  droit  maritime 
actuellement  en  vigueur  en  Angleterre,  de  m^me  que  le  droit 
maritime  fran9ais,  derive  ses  principes  de  droit  g^n^raux  des 
Ragles  d'Ol^ron,  du  Consulat  de  la  Mer,  et  d'autres  lois  et  ordon- 
nances  anciennes.  II  a  pris  k  travers  les  si^cles  un  d^veloppement 
tout  special  qui  a  fini  pour  lui  empreindre  son  cachet  caract^ris- 
tique  actuel,  consistant  principalement  en  ce  qu'en  Angleterre 
quelques  branches  seulement  du  droit  maritime  sont  regies  par 
des  lois  codifi^es  et  que  les  autres  se  jugent  d'apr^s  des  pr^^ents 
ou  des  principes  de  droit  gdn^raux,  tandis  qu'en  France  la  codifi- 
cation du  droit  maritime  est  complete. 

Tout  comme  son  droit  maritime  en  g^ndral,  la  Cour  d'Ami- 
raut^  de  TAngleterre  est  d*origine  tres-ancienne,  mais  il  n*est 
gufere  possible  de  retracer  exactement  Tdpoque  de  Tinstallation  de 
la  premiere  Cour  d'Amirautd  en  ce  pays.  Tout  ce  qu'on  peut 
dire,  c'est  que  cette  institution  parait  avoir  d^j^  existd  vers  la  fin  des 
croisades,  et  qu'elle  ^tait  calqu^e  sur  celles  qui  ^taient  ^tablies  sur 
les  bords  de  la  M^diterrande.  La  premiere  loi  anglaise  relative 
au  droit  maritime  date  de  1275  (3  Edw.  I.,  chap,  iv.),  il  est  done  a 
pr^sumer  qu*k  cette  ^poque  les  tribunaux-  s'occupaient  d6}k  de  la 
juridiction  maritime,  mais  d'aprfes  les  autorit^s  en  ces  matiferes  il  y 
a  un  doute  au  sujet  de  cette  juridiction,  savoir  si  elle  ^lait  exercde 
par  les  tribunaux  de  droit  commun  ou  par  des  juges  spdciaux.  Ce 
n'est  qu'^  partir  du  rfegne  d'Edouard  III.,  que  Ton  peut  affirmer 
Texistence  d'une  Cour  d'Amiraut^  proprement  dite,  fondde  sur 
des  bases  solides,  qui  se  renforcferent  encore  pendant  le  r^gne 
subsequent.  Elle  s'appelait  alors  "Court  of  the  Lord  High 
Admiral "  et  dtait  un  tribunal  absolument  ind^pendant  des  autres. 
De  ]k,  des  jalousies  continuelles  entre  la  Cour  d'Amiraut^  et  les 
tribunaux  de  droit  commun  qui  se  plaignaient  de  ses  empibte- 
ments  firdquents  sur  leur  domaine,  et  pour  mettre   fin   k  ces 
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querelles,  les  autorit^s  comp^tentes  ont  dd  intervenir  a  plusieurs 
reprises  par  des  ordonnances  r^glant  la  competence  de  chacun  de 
ces  tribunaux. 

Dans  sa  forme  actuelle  la  Cour  d'Amiraut^  Anglaise  est  rdgle- 
ment^e  par  les  "  Judicature  Acts  "  de  1873  et  de  1875  qui  ont 
6t6  l^g^rement  amend^s  par  des  lois  vot^es  post^rieurement  par  le 
parlement.  Elle  fait  partie  de  la  Cour  Supreme  de  Justice,  et  se 
nomme  "  Admiralty  Division  of  the  High  Court  of  Justice,"  mais 
pour  des  motifs  de  simplification  je  continuerai  k  la  designer  tout 
simplement  par  "  Cour  d'Amiraut^." 

Comme  je  viens  de  le  faire  entrevoir,  la  competence  de  la 
Cour  d'Amirautd  n'a  pas  toujours  ^t^  la  meme  et  a  subi  de 
frequents  changements,  mais  je  pense  que  pour  notre  but  il  ne 
sera  pas  n^cessaire  d'entrer  dans  un  examen  d^tailld  de  toutes 
ces  variations ;  je  me  bornerai  done  k  la  consid^rer  dans  sa  forme 
actuelle. 

D'une  fa^on  generate  la  Cour  d'Amiraut^  anglaise  se  ddclarc 
comp^tente  k  juger  tout  incident  arrivant  ou  tout  contrat  passd  ou 
devant  etre  accompli  en  pleine  mer  ou  sur  toutes  les  eaux  du 
globe  encore  soumises  aux  marges,  et  sous  Tempire  des  deux 
actes  susmentionn^s  les  mati^res  suivantes  ressortissent  plus  sp^- 
cialement  k  sa  juridiction  : 

Propriety  de  navires  et  questions  connexes. 

Hypoth^que  maritime. 

Contrat  k  la  grosse. 

Detriments  occasionnds  par  abordages,  ruptures  de  contrat  ou 
autres  incidents  se  rapportant  au  commerce  maritime. 

Avaries  aux  chargements. 

Sauvetages. 

Remorquages. 

Reparations  effectuees  et  fournitures  faites  aux  navires. 

Gages  k  I'equipage. 

Port  illegal  de  pavilion. 

Armement  en  Angleterre  de  navires  de  guerre  ou  corsaires 
pour  compte  de  puissances  etrangferes. 

Traite  d'esclaves. 
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Transport  de  marchandises  dangereuses. 

En  temps  de  guerre  la  juridiction  en  mati^re  de  prises  rentre 
aussi,  par  mandat  special,  dans  les  attributions  de  la  Cour 
d'Amirautd.  En  ce  qui  concerne  les  actes  ayant  le  caract^re  de 
crime  ou  de  d^lit  commis  en  pleine  mer,  ils  ressortissent  aux 
tribunaux  de  droit  commun. 

Je  dois  encore  mentionner  que  les  causes  dont  Tobjet  de  litige 
est  inf^rieur  k  L.  300,  sont  d^f^r^es  de  droit  k  la  juridiction  des 
Cours  de  Comtd  (County  Courts) ;  si  cependant  il  survient  k  cet 
effect  une  convention  spdciale  entre  les  parties  int^ress^s,  ces 
actions  peuvent  aussi  etre  transferees  devant  la  Cour  d'Amiraut^. 

Quant  k  Torganisation  int^rieure  de  la  Cour  d'Amirautd,  elle  se 
compose  de  deux  chambres,  dont  la  premiere  est  pr^sid^e  par  le 
juge  assist^  de  deux  experts  nautiques  et  s'occupe  de  Texamen  des 
questions  de  principe,  tandis  que  la  seconde  est  pr^sid^e  par  le 
" registrar'  qui  avec  Tassistance  de  deux  experts  techniques 
s'occupe  de  la  discussion  des  chiffres ;  cependant  cette  seconde 
chambre  ne  peut  ^tre  consider^e  T^gale  de  la  premiere ;  au  con- 
tiaire,  elle  lui  est  subordonnee. 

II  n'est  pas  indispensable  qu'une  action  passe  par  les  deux 
chambers,  les  parties  ayant  au  contraire  la  faculty  de  s'entendre  k 
Tamiable  sur  Tune  des  deux  parties  des  procedures.  Ainsi  le  fait 
que  les  parties  se  sont  entendues  sur  la  question  de  principe, 
n'entraine  pas  n^cessairement  Tobligation  qu'elles  doivent  en  faire 
de  meme  par  rapport  k  la  question  des  chiffres.  En  ce  cas  elles 
n'ont  qu'k  faire  enregistrer  k  la  premiere  chambre  de  la  Cour 
d'Amiraute  la  decision  amiable  intervenue  entr'elles  et  k  defdrer 
la  fixation  des  chiffres  k  la  seconde  chambre,  c'est-k-dire  aux 
"registrar  and  merchants."  De  meme,  les  parties  ne  sont  pas 
forc^es,  apr^s  avoir  soumis  la  decision  de  la  question  de  principe 
k  la  premiere  chambre  (j^g^  assist^  de  deux  experts  nautiques),  k 
deferer  la  fixation  des  chiffres  k  la  seconde  chambre  (registrar  and 
merchants),  si  elles  peuvent  se  passer  de  son  concours. 

Quant  aux  procedures  de  la  Cour  d'Amiraute  anglaise,  elles  se 
distinguent  essentiellement  de  celles  des  tribunaux  analogues  de 
la  plupart  des autres  nations;  et  portent  un  cachet  tout^k-fait  special. 
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Un  des  signes  caract^ristiques  des  procMures  de  la  Cour 
d'Amiraut^  anglaise  consiste  en  ce  que,  tout  en  laissant  aux 
rapports  de  mer,  livres  de  bord  et  de  machines,  correspondances 
et  autres  documents  leur  valeur  comme  mojen  de  preuve,  elles  ne 
les  admettent  cependant  pas  comme  preuves  uniques  et  attribuent 
aussi  une  grande  force  probante  aux  depositions  orales  des 
t^moins  que  chacune  des  parties  a  k  produire. 

Les  procedures  doivent  n^cessairement  changer  tant  soit  peu 
suivant  le  cas,  mais  pour  les  bien  mettre  en  lumi^re,  je  me 
permets  d'en  donner  une  esquisse  pour  une  action  intent^e  en  vue 
d*obtenir  une  reparation  des  digits  occasion's  par  abordage  entre 
navires. 

En  premier  lieu  il  faut  faire  une  distinction  entre  une  action 
"  in  rem  "  et  une  action  "  in  personam." 

La  premiere  ne  peut  avoir  lieu  que  dans  le  cas  oA  le  navire  du 

defendeur  a  surv'cu  au  sinistre  et  se  trouve  k  la  port'e  de  la  juri- 

diction  anglaise.     C'est  alors  a  la  personne  qui  k  Fintention 

d'intenter  le  procfes  (demandeur)  d'arr^ter  le  navire  de  son  adver- 

saire  (d^fendeur)  et  de  ne  lever  la  saisie  qu'aprbs  avoir  obtenu  une 

caution  suffisante  qui  cependant  ne  peu  depasser  la  limite  legale 

de  responsibility  qui  se  monte  en  Angleterre,  pour  les  digits 

materials,  k  L.  8  par  tonneau  de  la  jauge  brute  du  navire,  plus  une 

somme  raisonnable  pour  int'rets  6ventuels  et  frais  judiciaires.     Si 

cependant  on  a  affaire  k  un  navire  de  nationality  'trang^re,  et  que 

la  limite  legale  de  responsabilit'  d'passe  la  valeur  r^elle  du  navire 

arr^te,  on  ne  peut  6videmment  avoir  recours  que  contre  le  navire, 

la  "  res ",  le  defendeur  ne  consentant  certainement  pas  k  fournir 

une  caution  sup6rieure  k  la  valeur  du  navire.     Un  aiitre  point 

qu'l  ne  faut  pas  perdre  de  vue  en  entamant  une  action  "  in  rem  ", 

c'est  que  le  defendeur  a  le  droit  de  formuler  une  demande  recon- 

ventionelle.     En  ce  cas  le  demandeur,  que  son  navire  ait  survdcu 

k  Taccident  ou  non,  est  tenu  de  fournir  de  son  coti  une  caution 

analogue  jusqu'k  concurrence  d'une  somme  comprenant  en  dehors 

du   montant  approximatif  des  degits  du  d6fendeur  une  marge 

raisonnable  pour  intdr^ts  et  frais  judiciaires,  pour  permettre  'ven- 

tuellement  au  defendeur  de  recouvrer  sa  perte  dans  le  cas  oil  le 
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navire  du  demandeur  serait  trouvd  en  faute.  Je  dois  mentionner 
k  cette  occasion,  que  suivant  la  lot  anglaise  Irresponsibility  legale 
de  Tarmateur  subsiste  malgr^  la  perte  de  son  navire,  et  que 
si,  outre  les  reclamations  pour  pertes  matdrielles,  11  y  en  a  aussi 
pour  perte  de  vie,  cette  responsibility  est  de  L.  15  par  tonneau  sur 
la  jauge  brute  du  navire. 

II  n'en  est  pas  de  m^me  d'une  action  "  in  personam "  qui 
prdsente  certaines  divergences,  mais  pour  ne  pas  donner  lieu  k 
des  malentendus,  je  me  reserve  d'y  revenir  ultdrieurement,  et  vais 
continuer  mon  exposd  des  procedures  "  in  rem." 

Par  parenth^se  je  dois  cependant  dire  quelques  mots  sur  la 
mani^re  dont  en  pareil  cas  on  donne  des  sdcuritds.  Chacune 
des  parties  est  en  droit  de  demander  k  Tautre  qu'elle  lui  produise 
deux  garants  qui  sont  solidairement  responsables  jusqu'^  concur- 
rence de  la  somme  entibre  de  la  caution  demand^e  ;  chacune  des 
parties  a  le  droit  de  rdcuser  tels  garants  pr^sent^s  par  la  partie 
adverse,  qui  ne  sont  pas  k  sa  convenance,  et  en  cas  de  non-entente 
c'est  ^ventuellement  au  juge  de  statuer  sur  ce  point.  Chacun 
des  deux  garants  a  k  affirmer  sous  serment  que  sa  fortune  person- 
nelle  sera  dventuellement  suffisante  pour  faire  face  au  montant 
entier  de  la  caution  k  fournir.  Deux  personnes  appartenant  k  la 
m^me  maison  de  commerce  ne  sont  accept^es  comme  garants 
que  dans  des  cas  trfes-exceptionels,  et  alors  faut-il  qu'elles  soient 
agi-^^s  par  la  partie  ayant  demand^  la  caution. 

Aprbs  avoir  obtenu  la  caution  et  fait  assigner  son  adversaire 
devant  la  Cour  d'Amiraut^,  le  demandeur  est  tenu  de  d^poser, 
sous  pli  cachet^  et  entre  les  mains  du  registrar,  le  soi-disant  acte 
pr^liminaire.  Le  d^pot  de  ce  document  doit  s'affectuer  au  plus 
tard  sept  jours  aprbs  la  notification  de  la  citation,  et  il  doit  con- 
tenir  une  Enumeration  sommaire  des  points  les  plus  importants 
concemant  Taccident ;  plus  spEcialement  il  doit  contenir : 

1.  Les  noms  des  navires  qui  se  sont  abord^s  ainsi  que  les 

noms  de  leurs  capitaines  respectifs. 

2.  Uheure  exacte  de  Tabordage. 

3.  Uendroit  oil  Tabordage  a  eu  lieu. 

4.  Ijsl  direction  et  la  force  du  vent. 
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5-     L'dtat  de  Tatmosphfere.      • 

6.  U^tat  et  la  force  de  la  mar^. 

7.  La  course  et  la  vitesse  du  navire  au  moment  ou  11  observa 

Tautre  pour  la  premiere  fois. 

8.  Si,  et  quels,  fanaux  ^taient  exhib^s. 

9.  La  distance  et  la  position  de  Tautre  navire  au  moment  ou 

il  fut  observe  pour  la  premiere  fois. 

10.  Si,  et  quels,  fanaux  de  Tautre  navire  furent  observes  en 

premier  lieu. 

11.  Si,  avant  Tabordage  Tautre  navire  exhiba  des  fanaux  autres 

que  ceux  observes  en  premier  lieu. 

1 2.  Quelles  mesures  furent  prises  en  vue  d'^viter  Tabordage  et 

k  quel  moment 

13.  Les  parties  par  lesquelles  les  navires  sont  venus  en  contact 

au  premier  moment  de  Tabordage. 

Le  but  manifeste  d'un  tel  document  est  d'empecher  les  parties 
de  changer  leur  syst^me  de  defense  aprbs  coup.  Sept  jours  apres 
ce  ddpot  Tadversaire  doit  ddlivrer  de  son  cot^  au  meme  registrar, 
sous  pli  cachet^,  son  acte  pr^liminaire  k  lui  qui  doit  contenir  sa 
version  du  sinistre.  Le  demandeur  doit  alors,  end^ans  les  douze 
jours,  ddlivrer  son  plaidoyer  ^crit  ("  statement  of  claim  ")  auquel 
le  ddfendeur  doit  r^pondre,  end^ans  les  dix  jours,  par  3a  defense 
("statement  of  defence  ")  et  ^ventuellement  par  sa  demande  re- 
conventionnelle  ("  statement  of  counter-claim  ").  Si  les  circon- 
stances  Texigent,  le  demandeur  a  le  droit  de  r^pondre  au  plaidoyer 
^crit  du  ddfendeur,  et  ce  dernier  de  faire  une  r^plique  k  la  r^ponse 
du  demandeur. 

Quand  le  d6p6t  des  plaidoyers  ecrits  et  des  repliques  des  deux 
parties  a  eu  lieu,  le  registrar  proc^de,  en  presence  des  solicitors 
des  deux  parties,  k  Touverture  des  actes  prelim inaires,  et  k  partir 
de  ce  moment  chacune  des  parties  peut  prendre  connaissance  dc 
celui  de  son  adversaire.  Aprbs  Taccomplissement  de  ces  for- 
malit^s  les  d^bats  ecrits  sont  clos,  et  il  reste  alors  aux 
parties  de  s'entendre  de  concert  avec  le  juge,  sur  une  date 
pour  les  d^bats  definitifs,  mais  avant  que  ces  demiers  puissent 
avoir  lieu,  chacune  des  parties  doit,    k  la  demande  de  Tautre, 
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d^livrer  son  "affidavit  of  discc5very."  C'est  un  document  dans 
lequel  chaque  partie  d^signe  tous  les  documents  (tels  que  livres 
de  bord  et  de  machines,  rapports  de  mer  ou  d'expertises,  t^le- 
grammes,  lettres  ou  toutes  autres  pieces)  qu'elle  possbde  au  sujet 
de  Taccident,  et  dont  elle  doit  affirmer  Texactitude  sous  la  foi  du 
serment  devant  Tautorit^  comp^tente.  Tous  des  documents 
doivent  ^tre  d^pos6s  au  tribunal  et  sont  accessibles  k  Tinspection 
des  deux  parties. 

La  partie  principale  des  ddbats  consiste  dans  Taudition  des 
t^moins.  On  commence  par  ceux  du  demandeur,  et  cet  inter- 
rogatoire  se  fait,  non  pas  par  le  juge,  mais  bien  par  les  avocats  des 
deux  parties.  On  y  procfede  de  manibre  k  ce  que  les  temoins  du 
demandeur  soient  interrogfe  en  premier  lieu,  Tun  aprbs  Tautre, 
p  ir  Tavocat  du  demandeur,  qui  t^chera  naturellement  de  poser  ses 
questions  de  mani^re  k  faire  valoir  tous  les  points  favorables  k  sa 
cause  (c'est  ce  qui  s'appelle  "  examination  ").  Quand  Tavocat  du 
demandeur  a  termini  Tinterrogatoire  d'un  de  ses  temoins,  celui-ci 
est  imm^diatement  aprfes  interrog^  par  Tavocat  du  d^fendeur  qui 
tdchera  dvidemment  de  faire  valoir  les  faits  qui  lui  sont  favor- 
able et  de  faire  ses  questions  de  manibre  k  ce  qu'il  y  ait, 
si  possible,  des  contradictions  entre  les  rdponses  k  lui  faites 
et  celles  faites  k  Tavocat  du  demandeur,  pour  jeter  le  discredit  sur 
les  depositions  de  ce  t^moin  (c*est  ce  qui  s'appelle  "  cross-exam- 
ination ").  Si  dans  le  cours  de  Tinterrogatoire  d'un  t^moin  du 
demandeur  par  Tavocat  du  ddfendeur  ce  dernier,  soul^ve 
des  questions  auxquelles  Tavocat  du  demandeur  n'a  pas 
touchy,  et  qui  pourraient  peut-^tre  prdjudicier  k  la  situation  du 
demandeur,  Tavocat  de  ce  dernier  a  le  droit  de  soumettre,  de  son 
cot^,  ce  t^moin  k  un  second  interrogatoire  pendant  lequel  cepen- 
dant  il  ne  peut  pas  soulever,  de  son  cote,  de  nouvelles  questions, 
mais  doit  se  borner  strictement  k  Tinterroger  sur  les  nouveaux 
points  mis  en  avant  par  Tavocat  du  d6fendeur  (c'est  ce  qui 
s'appelle  "re-examination").  Evidemment,  en  ce  cas  sa  mission 
consiste  k  effacer  la  mauvaise  impression  produite  sur,  ou  disperser 
les  doutes  provoqu^s  chez  le  juge  et  ses  assesseurs  nautiques. 
Apr^s  Texamen  des  temoins  du  demandeur  c'est  le  tour  de  ceux 
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du  defendeur,  et  on  y  procfede  de  la  mdme  manifere,  k  Texception 
cependant  de  ce  que  V  "  examination  "  et  la  "  re-examination  "  se 
font  par  Tavocat  du  ddfendeur  et  la  "cross-examination"  par 
I'avocat  du  demandeur.  Quand  Taudition  des  t^moins  des  deux 
parties  a  eu  lieu,  I'avocat  du  demandeur  fait  son  plaidoyer  ^  la  fin 
duquel  il  depose  ses  conclusions.  Uavocat  du  d^fendeur  y  repli- 
que  et  depose  ses  contre-conclusions.  S'il  le  juge  n^essaire, 
I'avocat  du  demandeur  a  le  droit  de  r^pondre  au  plaidoyer  et  aux 
contre-conclusions  de  I'avocat  du  ddfendeur,  pourvu  qu'on  ait  en- 
tendu  des  t^moins  dans  le  cours  des  d^bats.  Si  tel  n'est  pas  le 
cas,  I'avocat  du  demandeur  n'est  pas  autoris^  k  parler  pour  une 
seconde  fois,  ce  qui  est  toujours  interdit  k  I'avocat  du  d^fendeur. 

Le  juge  se  consulte  avec  ses  assesseurs  nautiques,  au  fur  et  b. 
mesure  que  les  d^bats  progressent,  et  si  I'afiTaire  lui  semble  ^tre 
tr^s-claire,  il  se  prononcera  g^ndralement  s^nce  tenante  apr^s  la 
cloture  des  d^bats,  sinon  il  r&ervera  son  jugement  et  ne  le  rendra 
qu'k  une  date  ultdrieure  pour  laquelle  il  convoquera  les  deux 
parties. 

Ici  je  dois  dire  en  passant  que  les  deux  assesseurs  nautiques 
n'ont  qu'une  voix  consultative  au  chapitre,  et  que  le  juge  est  le 
maitre  supreme  de  la  situation,  et  peut  m^me  se  pronouncer  d'une 
mani^re  qui  va  tout  contre  I'opinion  de  ses  assesseurs  nautiques. 
Ce  sont  \k  en  grandes  lignes  les  procedures  d'une  action  "  in 
rem." 

Une  action  "  in  personam  "  en  diflffere  en  certains  points. 
En  premier  lieu,  dans  une  action  "  in  personam,"  la  saisie  du 
navire  coupable  ne  peut  avoir  lieu  qu'aprfes  I'obtention  du  juge- 
ment et  si  le  condamn^  ne  s'ex^cute  pas,  mais  en  ce  cas  la  saisie 
peut  aussi  se  pratiquer  sur  toute  autre  propri^td  apartenant  k  la 
partie  succombante  et  se  trouvant  k  portee  de  la  juridiction 
anglaise. 

Par  contre  le  d^fendeur  est  en  droit  d'exiger  du  demandeur (^)au 
d6but  d'une  action  "  in  personam  "  que  ce  dernier  lui  foumisse 
une  caution  de  L  300  pour  frais  judiciaires. 

(^)  That  is,  if  the  plaintiff  is  a  foreigner,  who  has  no  domicile  in  England. 
Otherwise  security  cannot  be  required  except  for  special  reasons. — Ed. 


(     so     ) 

En  outre  il  faut  que  la  citation  soit  remise  en  due  forme  au 
defendeur,  ci  qui  est  dans  la  plupart  des  cas  impossible  quand  le 
ddfendeur  est  de  nationality  t^trangfere  et  ne  se  trouve  pas  dans  les 
limites  de  la  juridiction  anglaise. 

Quant  au  reste,  les  procedures  d*une  action  "  in  personam  "  (et 
sp^ialement  Pinterrogatoire  des  temoins  et  les  d^bats)  sont  les 
memes  que  celles  d'une  action  "  in  rem." 

J'ai  maintenant  k  m'occuper  de  la  mission  et  du  fonctionno 
ment  de  la  seconde  chambre  de  la  Cour  d'Amiraut^,  c'est-a-dire 
celle  du  registrar. 

Comme  je  Tai  d6}k  dit,  le  registrar  s'occupe  de  la  fixation  des 
chiffres  et  est  assist^  dans  sa  mission  de  deux  experts  techniques, 
qu'il  choisit  suivant  les  besoins  du  cas  dans  un  nombre  restreint 
de  personnes  qui,  k  cet  eifet,  ont  6t6  d^sign^  d*ofl5ce  par  le  juge. 

Afin  de  faire  valoir  une  reclamation  on  doit  faire  un  affidavit 
par  lequel  on  donne,  sous  la  foi  du  serment,  des  indications  sur 
la  valeur  des  objets  pour  lesquels  on  demande  une  compensation, 
ainsi  que  sur  tous  les  points  pouvant  exercer  une  influence  sur  la 
decision  du  registrar;  toutes  les  pifeces  justificatives  (telles  que 
connaissements,  factures,  actes  d'achat,  rapports  d'expertise, 
comptes  de  vente,  correspondances  ou  autres  documents)  pouvant 
servir  k  Tedaircissement  du  cas  doivent  ^tre  produites.  Dans  des 
cas  spdciaux  oil  il  ne  serait  gubre  possible  d'^clairer  de  cette 
raanifere  le  registrar  et  ses  experts  techniques,  les  parties  ont  en 
outre  la  faculty  de  produire  des  temoins  k  charge  et  k  d^charge. 
Apr^s  deliberation  avec  ses  experts  le  registrar  depose  son  rapport 
fixant  les  sommes  allouees,  et  statu|int  sur  la  repartition  des  frais 
occasionnes  par  son  jugement. 

Je  dois  cependant  mentionner  k  cette  occasion  que  dans  les  cas 
de  remorquages,  assistances  ou  sauvetages  ce  n*est  pas  le  registrar 
mais  le  juge  qui  fixe  les  indemnites  dues  pour  ces  espfcces  de 
services. 

En  ce  qui  concerne  Tappel,  Taffaire  est  deferee  k  la  Cour 
d'Appel  quand  il  s'agit  d'appeler  d'une  decision  rendue  par  le  juge 
de  la  Cour  d*Amiraute,  et  elle  est  deferee  au  juge  de  la  Cour 
d'Amiraute  quand  il  s'agit  de  reformer  un  rapport  du  registrar  de 
la  Cour  d'Amiraute. 
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Les  procedures  devant  la  Cour  d'Appel  se  distinguent  de  celles 
de  la  Cour  d'Amiraut^  en  ce  que  Ton  ne  precede  pas  de  nouveau 
k  un  interrogatoire  de  temoins,  et  que  Ton  base  les  plaidoiries  sur 
les  depositions  faites  devant  la  Cour  d'Amitaute  qui  sont  toujours 
imprimis  et  distributes  aux  juges  et  aux  parties  interess^es. 

Si  Ton  veut  en  appeler  d'une  decision  de  la  Cour  d'Appel,  il  faut 
porter  Taffaire  devant  la  Chambre  des  Lords,  qui  est  le  tribunal  de 
dernifere  instance,  et  les  procedures  k  suivre  sont  les  m^mes  que 
celles  de  la  Cour  d'Appel. 

The  Hon.  General  Secretary  presented  the  minutes  of  the  last 
day  of  the  Liverpool  Conference,  which  were  taken  as  read,  and 
confirmed. 

The  Hon.  President  then  declared  the  sitting  closed. 


THURSDAY,  6th  OCTOBER,  1892. 

Morning  Sitting. 

The  Conference  reassembled  at  10  a.m.,  under  the  presidency 
of  Professor  Charles  Francis  Gabba,  of  Pisa. 

The  minutes  of  the  previous  day's  proceedings  were  read  and 
confirmed. 

Dr.  Wendt  announced  the  death  of  Mr.  H.  F.  Freeland,  for- 
merly member  of  the  Executive  Council,  who  took  an  active  part 
in  the  Milan  Conference,  and  was  well  known  for  the  great 
interest  he  had  long  manifested  in  questions  affecting  the  welfare 
of  Italy,  especially  whilst  he  was  a  member  of  the  British  Parlia- 
ment. On  the  motion  of  Professor  de  Rossi  (Leghorn),  it  was 
unanimously  resolved  that  the  Conference  express  its  regret  at 
the  loss  sustained  by  the  Association  in  the  death  of  Mr.  Freeland, 
and  its  sympathy  with  his  surviving  relatives. 

Dr.  Wendt  expressed  on  behalf  of  Dr.  Friedrich  Sieveking, 
President  of  the  Association,  and  the  two  English  Vice-Presidents, 
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Sir  Walter  Phillimore,  Bart.,  and  Sir  Richard  E.  Webster,  Q.C., 
M.P.,  their  extreme  regret  at  being  unable  to  be  present  at  the 
Conference.(*) 

EXECUTION   OF    FOREIGN   JUDGMENTS. 

Professor  de  Rossi  then  presented  the  following  paper,  of  which 
he  read  the  conclusions : —   . 


Principi  generali  sulla  esecuzione  delle  sentenze  e  degli  atti  delU 
Autoriti  straniere. 

I.  Ciascuno  Stato  ha  il  diritto  di  esercitar  solo  ed  esclusiva- 
mente  la  sovranitk  e  la  giurisdizione  in  tutta  I'estensione  del  suo 
territorio,  tanto  relativamente  alle  persone,  quanto  ai  beni  ed  agli 
atti.  La  facolt^  di  determinare  i  modi  di  trasmissioni  della 
proprietli,  di  regolare  lo  stato  e  la  capacitii  delle  persone  dei 
suoi  nazionali,  di  stabilire  le  forme  degli  atti,  e  i  diritti  e  le 
obbligazioni  che  ne  derivano,  e  infine  le  forme  dei  giudizi  e  il 
modo  di  amministrazione  delle  giustizia,  mentre  deriva  a  ogni 
stato  direttamente  dal  principio  della  sovranit^  territoriale,  e 
altresl  limitato  dallo  stesso  principio  in  guisa  da  non  potersi 
estendere  al  di  fuori  dei  propri  confini.  Infatti  quando  esso  neir 
esercizio  di  tale  diritto,  sia  colle  proprie  leggi,  sia  cogli  atti  di 
qualunque  autoritk  politica,  amministrativa,  o  giudiziaria,  si  fa- 
cesse  a  colpire  direttamente,  e  regolare  le  cose,  ed  obbligare  le 
persone  che  risiedono  in  altri  Stati,  cadrebbe  neir  arbitrio  e  viole- 
rebbe  il  principio  di  indipendenza  delle  Nazioni. 

(^)  Letters  of  regret  for  inability  to  attend  or  send  delegates  to  the  Genoa 
Conference  were  also  received  from  the  following : — Frankfurter  Transport 
Unfall  and  Glas  Versicherungs  Actien  Geselischaft ;  Baron  Alexander  von 
Siebold,  Germany ;  Hamilton  B.  Tompkins  Esq.,  New  York  ;  The  Liverpool 
Steamship  Owners*  Association  ;  Gray  Hill,  Esq.,  Liverpool ;  F.  Cope  White- 
house,  Esq.,  London ;  Monsieur  Fr^eric  Passy,  Neuilly  ;  Dr.  E.  N.  Rahusen, 
Amsterdam ;  Socidt^  de  Legislation  Compar^e,  Paris ;  Handelskammer, 
Leipzig ;  Intemationaler  Transport  Versicherungs  Verband,  Berlin ;  Wm. 
Grifhth,  Esq.,  London  ;  Lucius  L.  Duncan,  Esq.,  LL.B.,  London;  Ir\'ing  J. 
Manatt,  Esq.,  Athens  ;  Dr.  F.  J.  Tomkins,  London  ;  Comm.  T.  Hanbury,  La 
Mortola,  Ventimiglia, 
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3.  Tuttavplta  la  utility  di  rawivar  sempre  piu  le  relazioni  inter- 
nazionali,  richiamb  i  legislator!  a  stipulare  trattati  che  contenessero 
reciproche  concessioni,  rapporto  all'  esercizio  di  qualche  diritto  di 
sovranit^  permettendo  che  in  certi  casi  le  leggi  di  uno  Stato  e  gli 
atti  in  esso  compiuti  potessero  oltrepassare  i  confini  del  suo 
territorio. 

3.  Perb  a  questo  fatto  della  concessione  di  alcuni  diritti  agli 
stranieri,  non  furono  da  tutti  gli  scrittori  assegnate  le  stesse  cause, 
n^  lo  stesso  fondamento  giuridico  "I  legislatori,  le  autorit^ 
politiche,  i  tribunali,  dice  Tillustre  Foelix,  (i)  ammetendo  Tap- 
plicazione  delle  leggi  strantere,  la  riguardano  non  gik  come  un 
dovere  di  necessity  e  come  una  obbligazione  di  cui  possa 
esigersi  Tesecuzione,  ma  unicamente  come  un  prowedimento 
dettato  da  considerazioni  di  utility  e  di  convenienza  reciproca  fra 
le  Nazioni." 

UHubero  nel  suo  trattato  de  conflictu  Ugum^  esaminando  la 
questione  fino  a  qual  punto  Tautoritit  di  uno  Stato  deve  ammettere 
Tapplicazione  delle  leggi  straniere,  rileva  che  la  soluzione  delle 
medesima  deve  ricercarsi  non  gik  nel  semplice  diritto  civile,  ma 
sibbene  nel  diritto  delle  genti,  nella  convenienza  reciproca  e  nel 
tocito  consenso  delle  Nazioni.  Poichfe  se  in  tesi  generale,  le  leggi 
di  una  Nazione  non  possono  esercitare  direttamente  i  loro  effetti 
sopra  un'  altra,  nullameno  niente  sarebbe  piu  dannoso  al  com- 
raercio  ed  alle  buone  relazioni  fra  loro,  che  ci6  che  \  valido 
secondo  il  diritto  di  un  dato  luogo,  fosse  senza  efTetto  e  perdesse 
ogni  valore  in  un  altro  paese  (*). 

4.  Ma  in  questi  ultimi  tempi,  la  dottrini  della  comitas  non  solo 
ha  perduto  il  suo  antico  favore,  ma  di  piu  ^  stata  Toggetto  di 
confutazioni  severe  e  vittoriose. 

Gi^  il  dottissimo  Savigny  il  quale  nel  suo  sisiema  del  Diritto 
romanOy  aveva  antiveduto  le  idee  pid  progressive  in  materia  di 
conflitto  di  leggi  per  ragion  di  luogo,  mentre  non  osava  ancora  di 
respingere  il  concetto  della  Comitas,  ne  manteneva  piuttosto  il 
nome  che  la  potenza  quando  scriveva,  che :  "  negli  accordi  delle 
nazioni  su  queste  materie,  non  bisognava  vedere  Teffetto  di  una 

(*)  HUBERO  De  conflictu  hgum. 


(     54    ) 

pura  condiscendenza,  I*atto  revocabile  di  una  volontk  arbitraia,  ma 
piuttosto  lo  sviluppo  razionale  del  diritto,  il  quale  in  questa  parte 
va  seguendo  nel  suo  corso  la  stessa  via  che  le  regole  sulla  collisione 
fra  i  diritti  particolari  di  un  medesimo  Stato."  (*) 

Anche  lo  Schaffner  alia  sua  volta  giudicava  il  sistema  della 
Comitas  vago,  eccentrico  e  bizzarro,  poco  legale,  incapace  di  con- 
durre  ad  una  soluzione  corretta  di  alcuno  dei  conflitti  inter- 
nazionali.  (^) 

II  Guthrie,  tradultore  inglese  delle  opere  di  Savigny,  ne  com- 
mentava  la  dottrina  nel  modo  seguente:  "Quantunque  molto 
siasi  parlato  della  Comitas  esso  fe  un  termine  che  non  ha  posto 
nella  giurispnidenza.  Non  esistono  decision!  che  siano  state 
pronunziate  per  cortesia.  Quando  i  magistrati  decidono  un  caso 
secondo  la  legge  di  un  altro  paese,  essi  lo  fanno  exjustitia;  sono 
obbligati  di  farlo."  («) 

Questa  dottrina  che  non  ammette  come  base  del  diritto  delle 
genti  la  Comitas  o  condiscendenza  internazionale,  e  il  consenso 
volontario  espresso  o  tacito  delle  Nazioni  od  mutuam  utilitatem, 
ma  che  risolve  il  problema  fondamentale  di  diritto  internazionale 
privato,  basandolo  sopra  un  dovere  perfetto  e  obbligatorio  di 
giustizia  internazionale  conta  oggi  molti  ed  autorevoli  fautori. 

5.  La  commissione  nominata  dair  Instituto  di  diritto  interna- 
zionale, gi^  ebbe  a  manifestare  nel  medesimo  senso  la  sua  opinione, 
con  voto  unanime  degli  ilustri  suoi  componenti.  (*) 

6.  II  Westlake  specialmente  rileva  come  la  dottrina  che  vorrebbe 
limitata  Tammissione  delle  leggi  straniere  dai  diritti  e  dair  autorit^ 
dello  Stato  che  le  ammette,  non  h  scientifica  e  non  apprende  asso- 
lutamente  nulla,  perch^  appunto  questi  diritti  e  questa  autorita 
sono  in  questione.  (') 

7.  II  Mancini  deplora  Terrore  in  cui  caddero  molti  autori,  di 
attribuire  il  sistema  del  diritto  internazionale  privato  piuttostoch^ 

(*)  Savigny,  Traiti  de  droit  romain  tomo  VII.  pag.  31. 

(')  Schaffner,  Diritto  intentazionaU  privato ;  trad.  Tenore  Napoli. 
1859. 

(')  CommetUario  di  IVkeaton  di  Bkach  Lawrence  tomo  III  pag.  59, 

(*)  La  commissione  era  comix)sta  di  Bluntschli,  Heffter,  Lawrence,  Masse,. 
Westlake,  Journal  de  droit  international  privd  anno  1874,  pag.  221. 

(*)  Westlake  private  international  law  §  144,  pag.  127. 
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a  una  dottrina  scientifica  ed  a  principi  assoluti  di  giustizia,  al  vago 
ed  arbitrario  concetto  della  reciproca  utilitk.  Ecco  le  parole  deir 
tllustre  giureconsulto : 

"  Sventuratamente,  per  molti  secoli  la  dottrina  predominante 
ere  che,  ogni  cotnunanza  di  diritti  verso  gli  stranieri  al  territorio, 
non  aveva  altra  base  che  la  condiscendenza  volontaria  delle 
Nazioni  tra  loro,  e  il  loro  consenso  espresso  o  tacito.  £x  Comi- 
tate  ob  redprocam  utiliiatem. 

"  Da  Hubero  e  Voet,  fino  agli  autori  piii  moderni :  Story^ 
Rocco,  Wheaton,  Helix  e  Phillimore,  tutti  piii  o  meno  caddero 
nell'errore  di  confondere  il  potere  legislativo  assoluto  di  ogni 
Stato,  con  la  legittimazione  del  suo  ingiusto  esercizio,  e,  per  con- 
seguenza,  di  confondere  cib  che  si  faceva,  con  ci6  che  si  sarebbe 
potuto  e  dovuto  fare.  Questa  falsa  idea  di  una  concessione 
libera  e  non  obbligatoria  da  parte  di  una  sovranitli,  quanto  air  am- 
missione  di  una  legge  straniera,  fu,  a  nostro^awiso,  il  principale 
ostacolo  alia  formazione  di  una  dottrina  scientifica  del  diritto 
internazionale  privato. 

"  Infatti  da  quest'  ordine  didee  che  la  condizione  civile  degli 
individui  fuori  della  loro  patria,  e  la  forza  riconosctuta  alle  leggi 
straniere  non  derivano  che  da  una  concessione  generosa  e  spontanea^ 
si  traevano  logicamente  due  conseguenze :  Tuna  che  la  sovranita 
da  cui  emana  la  concessione,  aveva  il  diritto  di  determinare,  a 
suo  beneplacito,  i  limiti  e  le  condizioni  di  questa  ammissione 
(limiti  e  condizioni  sempre  giuste,  quando  si  trattasse  di  una  con- 
cessione gratuita  e  di  una  restrizione  volontaria  al  suo  potere 
legislativo) ;  Taltra,  che  in  una  materia  del  tutto  discrezionale  e 
arbitraria,  non  v*era  luogo  a  ricercare  dei  principi  speculativi  e 
razionali  di  diritto  internazionale  privato ;  dimodochfe  coloro  che 
ragionavano  cosi  riducevano  questa  scienza  ad  uno  studio  di 
testi  positivi  e  di  legislazioni  comparate,  o  tutto  al  piii  a  una 
apprezzazione  sperimentale  dei  differenti  codici."  (') 

(*)  De  rutiliti  de  retuire  obligatoires  pour  t&tts  Us  Etals^  sous  la  forme  cCutz 
ou  de  plusieurs  traitSs  inttmatiotuiux^  un  certain  twmbre  de  regies  gMrales  du 
droit  international  privf^  pour  assurer  la  dicision  uniforme  des  conflits  dts 
aigirents  legislations  civiles  et  crimineltes.  Discorso  del  prof.  P.  S.  NiANCiNl 
deputato  al  Parlamento  Itaiiano  letto  alia  sessione  dell'  Istituto  di  diritto 
internazionale,  tenuto  a  Ginevra,  sotto  la  sua  presidenza  il  31  Agosto  1874.  (V. 
Journal  de  droit  international privi  ViViX\<:t  1874,  pag  221). 
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8.  Questa  opinione  che  esclude  il  concetto  empirico  della 
tomitas  ed  assegna  un  fondamento  logico  e  giuridico  al  diritto 
internazionale,  h  oggi  professata  oltrechfe  dal  Mancini  (^)  dairEsper- 
son,  (')  dal  Fiore,  (')  dal  Carle,  (*)  dal  Lomonaco,  (')  e  dal 
Gianzana.  (') 

Essa  h  anche  accolta  dai  pih  moderni  e  reputati  scrittori 
d'Europa,  fra  i  quali  sone  piu  particolarmente  da  citarsi  il 
Laurent  (^)  e  il  Brocher.  (*) 

In  specie  Tillustre  Laurent  il  quale  gi^  nella  sua  pregiata  opera 
Principes  du  droit  civil  aveva  riiiutata  la  dottrina  della  comiUis 
come  base  del  diritto  delle  genti,  la  condanna  poi  severamente, 
nel  suo  trattato  di  diritto  internazionale^  coi  termini  seguenti : 

"La  courtoisie,  telle  que  les  l^gistes  anglo-an^ricains  Tenten- 
dent,  est-elle  un  principe  qui  puisse  servir  de  base  au  droit 
international  priv^  ?  Au  point  de  vue  du  droit,  et  c'est  bien  celui 
d^une  ^tude  qui  poije  le  nom  de  droit,  la  negative  est  ^vidente. 
Pourquoi  a-t-on  recours  k  la  courtoisie? 

"Parce  qu'il  n'y  a  aucun  lien  de  droit  qui  oblige  les  peuples  i 
permettre  Tapplication  d'une  loi  ^trangfere. 

"La  courtoisie  implique  done  la  negation  du  droite.  Et  d'un 
autre  c6t^  n'est-il  pas  contradictoire  que,  dans  une  science  juri- 
dique,  il  y  ait  un  autre  principe  que  le  droit  ?  Cest  presque 
avouer  que  notre  science  est  une  chimfere."  (") 

9.  Egli  ^  certo  per  altro  che  tanto  coloro  i  quali  assegnano  la 
ragion  delV  utilitd,  quanto  gli  altri  che  danno  quella  delV  assolu/a 
^iustizia  come  base  del  diritto  internazionale  tutti  per6  si  accor- 
dano  nei  subietti  delle  sue  disposiziont  sui  quali  deve  essere 
nmmessa  in  uno  stato  Tinfluenza  delle  leggi  straniere. 

Infatti  pub  dirsi  ormai  universalmente  accettata  la  teonca, 
secondo  la  quale  si  vuole  applicata,  anche  in  paese  straniero,  la 

(')  PreUzioni  di  diritto  internazionale.     . 

(')  Il principio  di  naziotialita  appliccUo  alle  relanioni  civili  internazionali. 

{^)  Trattato  di  diritto  internazionale, 

<')  La  dottrina  giuridita  del  fallimento  ml  diritto  privato  internazionale. 

(*)   Trattato  di  diritto  civile  internazionale. 

<^)  Lo  straniero  nel  diritto  civile  italianoy  Vol.  I.  parte  I.  |)ag.  57  e  56. 

<')  Principes  de  droit  civil  fra  tcais^  Vol.  I. 

(•)  Theorte  de  droit  itUertiational  prive. 

(")  Principes  dt  droit  international prive,  F.  Laurent  tome  I  pag.  577. 
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legge  nazionale  alio  siato  e  capacity  giuridica  delle  persone,  ed  alle 
cose  mobili,  e  piii  modemamente  se  ne  estesero  gli  effetti  all' 
universality  dei  beni  nei  casi  di  successione  degli  stranieri.  Ci 
piace  notare  che  questo  principio-nuovo  che  contiene  la  deroga 
dell'  antica  massima  tot  haereditates  quot  sunt  territoria  fu 
sanzionato  dal  Codice  italiano  {art,  8,  ///.  prelim^  porgendone 
per  il  primo  Tesempio. 

L'esame  della  dottrina  sulF  applicazione  delle  leggi  straniere,  ci 
condurrebbe  a  determinare  i  casi,  a  prescriverni  i  confini,  a  con- 
templarne  i  possibili  conflitti  cogli  ordinamenti  dello  Stato  che  ad 
esseconcede  la  forza  obbligatoria.  Questo  campo  che  apparisce 
subito  alia  mente  cosl  esteso,  e  cosl  degno  di  studio,  comprende 
tutti  gli  svariati  e  molteplici  rapporti  del  diritto  privato  interna- 
zionale,  in  quanto  concerne  Tefficacia  delle  leggi  straniere. 

lo.  Ma  un'  altra  specie  poi  npn  meno  interessante  e  meritevole 
di  studio  in  questa  parte  del  diritto  (ed  \  quella  di  cui  vogliamo 
ora  occuparci),  concerne  la  esecuzione  delle  sentenze  e  degli  atti 
deir  autoritii  straniera. 

Ognuno  comprende  che  se  Tuomo  non  potesse  porre  in  essere 
atti  tra  i  vivi  nfe  di  ultima  volontll,  nfe  provocare  pronunzie 
giudiciali  altro  che  nel  territorio  del  proprio  paese,  o  se  facendoli 
in  estero  Stato  non  avesse  la  sicurezza  che  spiegassero  efficacia  nel 
suo  domicilio,  gli  sarebbe  tolto  spesso  il  modo  di  disporre  delle 
proprie  sostanze,  e  di  prowedere  ai  propri  interessi. 

Perb  mentre  apparisce  evidente  la  giustizia  per  ogni  Stato  di 
ammettere  nel  suo  territorio  la  esecuzione  degli  atti  e  delle  sen- 
tenze delle  autoritk  straniere,  egli  fe  certo  altresi  che  una  tale  con- 
cessione  non  pub  essere  incondizionata,  e  su  questo  proposito  si 
riscontrano  nelle  legislazioni  e  nei  trattatisti  diversi  sistemi  di  cui 
ora  dovremo  parlare. 

Tanto  le  legislazioni,  come  gli  scrittori  di  diritto  internazionale, 
stabiliscono  una  discretiva  intorno  alP  indole  deir  atto  cui  vuolsi 
eseguire.  Se  trattasi  di  una  sentenza,  richiedonsi  in  generale 
moggiori  guarentige  dirette  non  solo  al  contenuto  della  pronunzia 
giudiziaria,  ma  anche  alle  forme  con  cui  prese  vita,  ed  alia  tutela 
dei  diritti  delle  parti  tra  cui  fu  agitata  la  disputa.     Ove  invece 
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vogliasi  eseguire  semplicemente  un  atto  comprovante  una  obbliga- 
zione  civile,  owero  un  ordine  amministrativo,  si  domandano 
minori  cautele,  poichfe  quanto  alle  convenzioni  le  legge  accordano 
molto  libero  campo  alia  volontli  delle  parti,  e  per  gli  atti  di  altro 
genere  il  suggello  dell*  autorit^  anche  straniero,  ^  un  elemento  di 
fiducia  per  Taccettazione  del  loro  contenuto. 

In  un  mio  libro  dedicate  specialmente  a  questa  materia  (*)  io 
ebbi  r  opportunity  di  studiare  ampiamente  i  modi  di  esecuzione 
relativi  alle  sentenze  straniere  e  quelli  che  si  riferiscono  agli  atti. 
Ora  mi  limiterb  nella  presente  relazione  a  discorrere  in  breve  dei 
sistemi  delle  varie  legislazioni  in  proposito,  chiudendo  con  un 
disegno  di  convenzione,  che  sottopongo  alia  approvazione  di 
questa  dotta  aasemblea. 

II. 

Sistemi  diversi  sulla  esecutorieth  delle  sentenze  dei  tribunali 
stranieri. 

II.  II  sistema  piii  rigoroso  intorno  alia  esecuzione  delle  sen- 
tenze dei  tribunali  stranieri  ^  quello  che  nega  loro  ogni  valore  ed 
efficacia  nello  Stato,  e  richiede  un  nuovo  e  completo  svolgimento 
del  processo.  Una  seconda  scuola  fa  distinzione  fra  sentenze 
pronunziate  air  estero  contro  nazionali  o  contro  stranieri^  accor- 
dano a  questi  piu  limitato,  agli  altri  piu  ampio  il  diritto  di  re- 
visione. 

Un*altraopinione  ammettela  esecuzione  delle  sentenze  straniere 
in  quanto  col  paese  pei  giudicati  del  quale  si  domanda  \exequatvr 
vi  sia  reciprocity,  i^) 

Un  altro  sistema  infine,  pid  temperato  consente  ad  accordare  la 
forza  esecutoria  alle  sentenze  estere,  a  condizione  soltanto  che  esse 
non  contengano  risoluzioni  contrarie  al  diritto  pubblico  intemo 
dello  Stato  ove  voglionsi  eseguire,  nfe  air  ordine  pubblico  o  a! 
buon  costume. 

(')  V.  la  mia  opera  La  esccUzione  dtlU  sentenze  e  degli  atti  esteri  in  Italia, 
(Livorno  1890,  Editore  Giusti). 
(*)  Revue  dt  droit  intern, ,  anno  1869,  pag.  86. 
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I  primi  due  sistemi,  o  meglio  il  conflitto  tra  essi,  con  prevalenza 
del  primo,  sono  rappresentati  dalla  dottrina  e  dalla  giurisprudenza 
francese*  (*) 

1 2.  II  terzo  sistetna  come  abbiamo  detto,  ha  per  base  il  principio 
della  reciprocith.  Gli  Stati  che  lo  seguono  non  concedono 
\ exequatur  alle  sentenze  straniere,  se  non  quando  col  paese  da  cui 
emana  il  giudicato  esista  un  trattato  che  ammetta  la  esecutorieta 
reciproca  in  uno  Stato  delle  sentenze  pronunziate  dai  niagistrati 
deir  altro ;  owero  la  reciprocity  resulti  dalle  leggi  o  dalle  pratica 
costante.  Siffatto  sistema  fe  seguito  dal  nuovo  Codice  deir 
Impero  Germanico,  dal  Codice  austriaco,  dallo  spagnuolo,  dal 
rumeno,  in  questa  seconda  forma  (reciprocity  legislativa) ;  h  in- 
augurato  nelF  altro  dal  Codice  belga  e  dal  nisso  i  quali  non 
ammettono  esecuzione  di  sentenze  estere,  se  non  sia  autorizzata  da 
una  convenzione  internazionale.  (^) 

II  principio  della  reciprocity  sebbene  non  sia  da  considerarsi 
come  un  giusto  criterio  per  ammettere  o  negare  la  esecuzione  dei 
giudicati  esteri,  pure  fe  ritenuto  da  alcuni  scrittori  come  un  metodo 
di  transizione  che  condurr^  poi  i  legislatori  a  dettare  quelle  pi^i 
liberal!  ed  eque  disposizioni  che  furono  inaugurate  dal  Codice 
italiano  del  1866. 

Questo  eccessivo  rigore  (di  considerare  le  sentenze  straniere 
come  assolutamente  inesistenti)  si  viene  a  poco  a  poco  temperando, 
dice  il  Mattirolo,  col  principio  della  reciprocity  di  diritto  e  difatto, 
Gli  Stati  civili  sentono  Topportunit^  di  venire  a  concession!  reci- 
proche,  di  attribuire  vicendevolmente  qualche  effetto  extra-terri- 
toriale  alle  loro  leggi,  alle  sentenze  dei  loro  giudici,  agli  atti  dei 
loro  funzionari.  Speciali  trattati  o  usi  internazionali  determinano 
e  regolano  cotali  effetti.  (^) 

13.  II  quarto  sistema  infine  riconosce  la  efficacia  giuridica  delle 
sentenze  estere,  ma  ne  sottopone  la  esecuzione  a  certe  condizioni, 

(^)  Nel  mio  libro  La  eseatzione  delle  sentenze  e  degli  atti  esteriin  Italia 
(2»eiditione,  Livomo  Editore  Giusti  1890),  mi  diedi  curadi  fare  una  esposizione 
completa  di  tali  sistemi,  di  delineare  i  principii  legislativi,  le  teorie  degli 
scrittori  e  le  massime  dei  Tribunali  di  Francia. 

(*)  GlANZANA,  Lo  Straniero  nel  diritto  civile  italiano  vol.  I.,  parte  III, 

pag-  13- 

P)  Mattirolo,^  Trattato  di  diritio  giudiziario^  vol.  VI.  N.  745. 
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dirette  ad  accertarsi  della  potest^,  dei  iriagistrati  da  cui  emanano, 
delle  guarentigie  dovute  alia  difesa  dei  contendenti,  e  del  rispetto 
al  diritto  pubblico  ed  air  ordine  pabblico  dello  Stato  nel  quale  vu^l 
procedersi  all*  esecuzione.  Questo  sistema  piti  liberale  e  piii 
giusto  h  stato  adottato  dal  Codice  di  procedura  civile  italiano  del 
1865;  ed  altrove  mi  feci  ad  esporne  i  fondamenti  e  le  dispo 
sizioni,  illustrandole  colla  dottrina  degli  autori  e  colla  giurispni- 
denza  dei  tribunali.  (^) 

III. 

Disegno  di  una  convenzione  intemazionale  sulla  esecuzione  delle 
sentenze  e  degli  atti  esteri, 

14.  Poichb  finora  soltanto  la  legislazione  italiana  contiene  delle 
disposizioni  precise  sulla  esecuzione  dei  giudicati  e  degli  atti 
stranieri  risulta  evidente  la  utility  dei  vari  Stati  civili  di  stabilire 
fra  loro,  per  via  di  convezioni  delle  regole  che  siano  dirette  ad 
agevolare  la  reciproca  eseguibilitk  delle  sentenze  emanate  nei 
paesi  respettivi. 

In  tal  guisa  sarebbero  senza  dubbio  meglio  e  piii  efficacemente 
tutelati  i  diritti  civili,  e  gli  interessi  del  commercio  dei  propri 
nazionali.  Perb  affinchfe  questi  accordi  riescano  veramente  di 
quella  practica  utility  che  ^  a  desiderarsi,  dovrebbe  in  un  congresso 
intemazionale  dei  vari  Governi  adottarsi  un  tipo  unico  di  conven- 
zione nel  quale  fosse  rispettata  la  giurisdizione  dei  magistrati  del 
luogo  donde  emana  la  sentenza,  la  difesa  delle  parti  contendenti, 
il  diritto  pubblico  e  1'  ordine  pubblico  dello  Stato  ove  essa  deve 
eseguirsi. 

A  noi  pare  che  in  questa  materia  della  eseguibilit^  delle  sen- 
tenze e  degli  atti  esteri,  come  in  quella  della  legislazione  cam- 
biaria  e  del  commercio  marittimo,  potrebbero  molto  utilmente 
accordarsi  i  vari  Stati  in  una  serie  di  regole  uniformi,  perch^ 
veramente  si  tratta  di  instituti  che  per  essenza  loro  escono  dat 

(*)  Vedi  la  mia  opera.  La  esecuziotu  delU  setttenze  e  degli  atti  esteri  f  •« 
Italia.  Cap.  2. 
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confini  di  ciascuno  Stato  e  si  esplicano  nel  piii  largo  campo  inter- 
nazionale. 

E  per  questo  che  ci  siamo  studiati  di  formulare  un  tipo  di  coa- 
venzione  per  \ exequatur  delle  sentenze  e  degli  atti  straniere,  che 
potrebbe  essere  adottato  da  tutti  quei  Govemi  che  s*ispirano  ai 
princip!  della  civiltli  modema  e  che  si  preoccupano  della  ne- 
cessity che  si  fa  sempre  pi{i  viva  di  tutelare  glMnteressi  interna- 
zionali  dei  respettivi  cittadini. 

Eccone  dunque  il  disegno  al  quale  faremo  seguire  alcune  spiega 
zioni  per  giustificame  il  contenuto. 

Disegno  di  una  convenzione  internazionale  per  la  esecu^ione  red- 
proca  delle  sentenze  e  degli  atti, 

I  ^.  La  forza  esecutiva  alle  sentenze  pronunziate  in  materia  civile 
e  commerciale  dalle  autoritk  giudiziare  dei  respettivi  Stati  contra- 
enti,  quando  si  vogliano  portare  ad  eifetto  neir  altro,  ^  data  dalla 
Corte  d'appello,  nella  cui  giurisdizione  debbono  essere  eseguite, 
premesso  un  giudizio  di  deliberazione  in  cui  la  Corte  esamina  : 

(a),  se  la  sentenza  sia  stata  proferita  da  una  autorit^  giudiziaria 
competente : 

(p),  se  sia  stata  pronunziata,  citate  regolarmente  le  parti ; 

{f),  se  le  parti  siano  state  legalmente  rappresentate  o  legal- 
mente  contumaci ; 

{d),  se  la  sentenza  contenga  disposizioni  contrarie  all'  ordine 
pubblico  o  al  diritto  pubblico  interno  del  Regno. 

Le  prime  tre  ispezioni  di  che  alle  lettere  a^b  ^  c  dovranno 
risolversi  ai.termini  della  legge  del  luogo  da  cui  emana  la  sentenza ; 
Tultima  ispezione  di  che  alia  lettera  d  dovr^  risolversi  in  ordine 
alle  leggi  dello  Stato  in  cui  si  domanda  la  esecutoriet^  della 
sentenza. 

Pei6  la  competenza  del  Tribunale  dello  Stato  da  cui  emana  la 
sentenza  non  potrk  essere  ammessa,  ove  non  abbia  per  fonda- 
mento  o  la  residenza  del  convenuto  o  il  foro  del  contralto,  o  il 
foro  della  esecuzione  della  obbligazione,  ed  in  materia  di  succes- 
sioni  il  foro  delF  ultimo  domicilio  del  defunto 


(       62       ) 

2^,  II  giudizio  di  delibazione  ^  promosso  con  citazione  in  via 
sommaria  degli  interessati. 

La  parte  che  lo  promuove  deve  presentare  la  sentenza  in  fomia 
autentica.  La  Corte  poi  potra  ordinare  sia  d'uffizio,  sia  suir  istanza 
di  alcuna  delle  parti,  la  presentazione  anche  di  quegli  atti  e  docu- 
menti  del  processo  che  ritenesse  necessari  alia  retta  risoluzione 
della  controversia. 

Se  Tesecuzione  di  una  sentenza  sia  richiesta  nelle  vie  diplo- 
matiche,  e  la  parte  interessata  non  abbia  costituito  un  procuratore 
che  promuova  il  giudizio  di  delibazione  la  Corte  d'Appello  sulla 
istanza  del  Ministero  Pubblico,  nomina  d'uffizio  alia  stessa  parte  un 
procuratore  che  lo  promuova  in  nome  di  lei. 

3^.  Peif  I'esecuzione  nel  territorio  di  uno  dei  due  Stati  dei 
provvedimenti  di  sequestro  dati  da  autoriti  giudiziarie  dell'altro 
Stato,  si  osservano  le  disposizioni  dei  due  articoli  precedenti  in 
quanto  siano  applicabili. 

4^.  La  forza  esecutiva  agli  atti  autentici  ricevuti  in  uno  dei  due 
Stati  e  ai  Decreti  di  volontaria  giurisdizione  emanati  da  un*  autorita 
giudiziaria  di  uno  degli  Stati  contraenti  h  data  dal  Tribunale 
civile  del  luogo  deir  altro  Stato  contraente  in  cui  Tatto  o  il  Decreto 
deve  eseguirsi,  previo  giudizio  in  cui  devono  osservarsi  le  norme 
stabilite  dagli  articoli  i^  e  2^  in  quanto  siano  applicabili. 

5^.  Le  sentenze  e  i  provvedimenti  delle  autorita  giudiziarie  di 
uno  dei  due  Stati  contraenti  riguardanti  esami  di  testimoni, 
perizie,  giuramenti,  interrogatori  o  altri  atti  di  istruzione  da  farsi 
neir  altro  Stato,  sono  resi  esecutivi  con  semplice  Decreto  della 
Corte  d'Appello  del  luogo  in  cui  si  vuol  procedere  a  questi  atti. 

Se  I'esecuzione  sia  domandata  direttamente  dalle  p^rti  interes- 
sate,  ristanza  si  propone  con  ricorso  alia  Corte,  e  vi  si  unisce 
copia  autentica  della  sentenza  o  del  prowedimento  che  ordinb  gli 
atti  richiesti. 

Se  Tesecuzione  sia  domandata  dalla  stessa  autoritk  giudiziaria 
straniera,  la  richiesta  deve  trasmettersi  nelle  vie  diplomatiche 
senza  necessity  di  unirvi  la  copia  della  sentenza  o  del  prowedi- 
mento. 

La  Corte  delibera  in  Camera  di  consiglio,  sentito  il  Ministero 
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Pubblico,  se  pertnetta  Tesecuzione  commette  gli  atti  richiesti  all 
autoritii  giudiziaria,  o  al  funzionario  di  essa  che  abbia  facoltk  di 
riceverli  o  di  farli  eseguire. 

6^.  Quando  la  richiesta  sia  fatta  nelle  vie  diplomatiche,  e  la 
parte  interessata  non  abbia  costituito  alcun  procuratore  che  pro- 
muova  Tesecuzione  degli  atti  accennati  neirarticolo  precedente,  i 
prowedimenti,  le  citazioni  e  notificazioni  necessarie  per  compierli 
sono  dati  o  ordinati  d'ufficio  dair  autoritk  giudiziaria  procedente. 
Se  gli  atti  richiesti  esigono  per  circostanze  speciali,  le  diligenze 
della  parte  interessata,  la  detta  autorit^  giudiziaria  pub  nominare 
di  ufficio  un  procuratore  che  la  rappresenti. 

Se  sia  necessaria  o  permessa  la  presenza  delle  parti  interessate, 
air  atto  richiesto,  il  decreto  che  stabilisce  il  gtorno  in  cui  si  pro- 
cederk  air  atto  stesso  h  notificato,  con  semplice  biglietto  per  mezzo 
di  usciere  alle  parti  la  cui  residenza  nello  Stato  sia  conosciuta. 
Copia  del  Decreto  h  trasmessa  nelle  vie  diplomatiche  all'  autoritc^ 
straniera  affinchb  ne  siano  avvertite  le  altre  parti. 

7^.  Quando  si  tratti  di  citazioni  provenienti  da  uno  dei  due 
Stati  contraenti  per  comparire  davanti  I'autoritk  giudiziaria  del ' 
altro,  o  di  semplici  notificazioni  di  atti  da  farsi  come  sopra  da  uno 
air  altro  Stato,  la  permissione  fe  data  dal  Ministero  Pubblico  presso 
la  Corte  o  il  Tribunale  nella  cui  giurisdizione  la  citazione  o  noti- 
ficazione  si  deve  eseguire. 

Perb  tale  permissione  non  sar^  necessaria  quando  la  citazione  o 
notificazione,  per  la  legge  dello  Stato  straniero  in  cui  si  svolge  il 
giudizio  debba  invece  eseguirsi  da  privato  a  privato  e  senza  I'inter- 
vento  di  un  usciere  n&  di  altro  pubblico  ufficiale. 

Se  siano  state  richieste  nelle  vie  diplomatiche  le  citazioni  o 
notificazioni  sono  commesse  direttamente  dal  Ministero  Pubbhco 
ad  un  usciere. 

La  suddetta  permissione  del  Pubblico  Ministero  non  toglie  la 
necessity  del  giudizio  di  deliberazione  quando  si  tratti  della 
esecuzione  della  sentenza  definitiva. 

S^,  La  forza  esecutiva  accordata  a  norma  degli  articoli  prece. 
denti  da  una  Corte,  da  un  tribunale  civile  o  dal  Ministero  Pubblico 
vale  per  promuovere  Tesecuzione  anche  in  altre  giurisdizioni." 
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Dallo  schema  proposto  si  rileva  die  quattro  sono  gli  estremi 
fondamentali  per  ammettere  in  uno  Stato  resecutoriedl  delle 
sentenze  straniere :  i^.  la  competenza  deirautorita  giudiziaria  che 
ebbe  a  pronunziarle ;  2*^.  la  citazione  regolare  della  parte  con- 
venuta ;  3*^.  la  legale  rappresentanza  o  la  legale  contumacia  dei 
litiganti ;  4^.  la  osservanza  delle  disposizioni  di  diritto  pubblico  e 
delle  regole  di  ordine  pubblico  dello  Stato  in  cui  vuol  procedersi 
alia  esecuzione.  Ci  ^  sembrato  poi  opportuno  di  accennare  ai 
criteri  da  cui  deve  farsi  guidare  il  magistrato  nazionale  nel  pro- 
cedere  a  coteste  ispezioni,  tenendo  conto  delle  giurisprudenza 
prevalente  nei  vari  Stati  sopra  cotesti  punti  essenziali.  Si  pub 
dire  infatti  ormai  consentita  dalla  maggior  parte  degli  autori  e  dei 
tribunuli  la  massima  secondo  la  quale  le  controversie  suUa  compe- 
tenza, sulla  citazione  e  sulla  rappresentanza  delle  parti  debbono 
risolversi  ai  termini  della  legge  del  luogo  da  cui  emana  la  sentenza ; 
ed  invece  la  ispezione  relativa  alia  osservanza  del  diritto  pubblico 
e  deir  ordine  pubblico  debba  giudicarsi  a  forma  delle  leggi  dello 
Stato  nel  quale  si  domanda  Vexequatur. 

Perb  sul  punto  della  competenza  ci  fe  sembrato  necessario  di 
determinare  un  fondamento  giuridico  razionale,  dichiarando,  che 
la  giurisdizione  dei  magistrati  straniere  non  portk  essere  riconos- 
ciuta  ove  non  abbia  per  base  la  residenza  del  convenuto  o  il  fdro 
del  contratto,  o  il  foro  della  esecuzione  della  obbligazione,  ed  in 
materia  di  succession!  il  foro  deir  ultimo  domicilio  del  defunto. 
Cosl  non  sarrebe  piti  applicabile  una  disposizione  come  quella 
deir  art.  14  del  Codice  civile  francese  che  tende  ad  accordare  ai 
propri  magistrati  una  competenza  eccezionale  e  lesiva  dei  diritti 
degli  altri  Stati.  Anche  su  questo  proposito  ci  siamo  ispirati  ai 
responsi  piii  autorevoli  della  giurisprudenza,  che  avevano  ripetuta- 
mente  respinta  Tapplicabilit^  in  Italia  del  citato  art.  14  del  Codice 
Francese,  il  quale  era  dettato  in  tempi  in  cui  la  ragione  politica 
soverchiava  spesso  quella  giuridica. 

Seguono  le  disposizioni  cha  riguardano  il  modo  di  promuovere 
il  giudizio  di  delibazione  o  di  exequatur,  £  ammesso  il  sistema 
della  citazione  da  notificarsi  dalla  parte  interessata,  come  Taltro 
della  richiesta  per  le  vie  diplomatiche ;  e  se  non  h  assolutamente 
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abolita  la  formaliti  delle  rogatorie,  perchfe  si  trova  ancora  ne 
codici  di  var!  Stati,  il  disegno  di  convenzione  proposto  non  la 
richiede  come  necessaria,  poich^  essa  non  aggiunge  nulla  alia 
tutela  del  diritto  pubblico  nb  dei  diritti  dei  litiganti. 

Quanto  a\V  exe^ua/urrelaLtivo  agli  atti  autentici  ed  ai  decreti  di 
volontaria  giurisdizione  provenienti  dalF  estero,  la  competenza  fe 
afllidata  anziche  alia  Corte  ai  tribunal!  del  luogo  deir  esecuzione, 
per  maggior  comodo  delle  parti  le  quali  altrimenti,  per  affari  di 
minore  importanza,  avrebbero  il  disagio  o  la  maggior  spesa  di  un 
giudizio  da  farst  in  una  residenza  spesso  lontana. 

I  prowediraenti  istruttor!  quando  siano  richiesti  in  uno  Stato  in 
relazione  ad  un  giudizio  che  si  svolge  air  estero,  possono  essere 
dichiarati  esecutori  con  semplice  decreto  della  corte  d'appello  del 
luogo,  provocata  dalla  parte  interessata,  la  quale  poi  lo  porta  ad 
effetto  notificandolo  air  altra  parte.  Anche  questa  speciale  giuris- 
dizione viene  affidata  alia  Corte  di  Appello  anzich^  al  Tribunale, 
perchfe  simili  decreti  non  sono  altro  che  preparatort  del  successivo 
giudizio  di  delibazione  la  cui  materia*  h  devoluta  alia  competenza 
della  Corte  di  Appello. 

Per  quanto  finalmente  concerne  le  citazioni  fe  ritenuta  sufficiente 
la  autorizzazione  del  pubblico  Ministero,  come  ^  statuito  dal 
Codice  di  procedura  italiano.  Q) 

Per  altro  questa  formalitlL  della  permissione  del  Pubblico  Mini- 
stero,  di  cui  si  comprende  facilmente  la  necessity,  quando  Fatto 
di  citazione  debba  eseguirsi  da  un  usciere,  che  ^  un  pubblico 
ufficiale  dello  Stato,  sarebbe  inutile  quando  la  legge  dello  Stato 
estero  in  cui  deve  aver  luogo  il  giudizio,  commettesse  invece  la 
citazione  ad  un  privato  mandatario  della  parte  attrice.  Preve- 
dendo  appunto  questo  caso  che  ha  un  esempio  nella  legislazione 
inglese,  e  tenendo  conto  anche  della  giurisprudenza  in  proposito,  (*) 
abbiamo  formulato  un  articolo  speciale  nella  convenzione  in  cui 
si  ammette  la  omissione  di  tale  formality. 

(*)  Codue  di^ro^.  civ.,  art.  ^y. 

(^)  Corte  di  appello  di  Lucca,  ii  Aprile  1889,  Annali  di  giunsp.  tVo/.  anno 
1889,  parte  III.  pag.  176. 

E 
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The  President  read  the  resolutions  on  this  subject  adopted  at 
the  Milan  Conference  of  the  Association,  in  1883,  as  follows: — 


Resolutions. 
"  II  importe  qu'un  accord  in- 
ternational s'dtablisse  pour  Tex- 
^cution  des  jugements  Strangers 
en  matifere  civile  et  commer- 
ciale. 

"II  est  done  k  d^sirer 
qu'une  Conference  Officielle 
Internationale  se  rdunisse  a  cet 
effet,  comme  cela  a  ^t^  proposd 
par  le  Gouvernement  N^erlan- 
dais  en  1874. 

"  La  Conference  propose  les 
bases  suivantes : — 

"  I.  Le  jugement  doit  6tre 
rendu  par  un  juge  competent. 

"Des  rfegles  de  competence 
uniformes  doivent  6tre  d^ter- 
min^es  par  la  Convention  qui 
^tablira  Taccord  international 
ci-dessus  mentionn^. 

"II.  Les  parties  doivent 
avoir  6t6  dement  assignees. 

"  III.  S'il  s'agit  d'un  juge- 
ment par  d^faut,  la  partie 
contre  laquelle  il  a  ^t^  rendu 
doit  avoir  eu  connaissance  du 
litige  et  la  possibility  de  s'y 
d^fendre. 


English  Translation. 

"  It  is  important  that  an  in- 
ternational consensus  should 
be  arrived  at  with  regard  to  the 
execution  of  foreign  judgments 
upon  civil  and  commercial 
questions. 

"  It  is  therefore  much  to  be 
desired  that  an  Official  Inter- 
national Conference  should  be 
held  for  this  purpose,  as  was 
proposed  by  the  Government 
of  the  Netherlands  in  1874. 

"The  Conference  proposes 
the  following  bases  for  such  a 
consensus : — 

"I.  The  judgment  must  have 
emanated  from  a  competent 
tribunal. 

"Uniform  rules  of  com- 
petence (or  jurisdiction)  should 
be  laid  down  by  the  Convention 
which  will  establish  the  above- 
mentioned  international  con- 
sensus. 

"  II.  The  parties  must  have 
been  duly  cited. 

"  III.  If  the  judgment  was 
pronounced  by  default,  the 
party  against  whom  it  was  pro- 
nounced must  have  been  made 
aware  of  the  action,  and  had 
the  opportunity  of  defending 
himself. 


(    67    ) 


"IV.  Le  jugement  ne  doit 
rien  contenir  qui  soit  contraire 
ni  k  la  morality,  ni  k  Tordre,  ni 
au  droit  public  de  TEtat  oil  il 
doit  Stre  ex^cutd. 

"  V.  Le  jugement  doit  fitre 
exdcutoire  dans  le  pays  oil  il  a 
^t^  rendu. 

"VI.  Le  juge  requis  pour 
Tex^cution  ne  doit  pas  examiner 
au  fond  le  d^bat,  mais  seule- 
ment  s'enqu^rir  de  I'existence 
des  conditions  Idgales  sus-men- 
tionn^es. 

"  VIL  Un  jugement  Stranger 
qui  remplit  ces  conditions  doit 
produire  les  m^mes  efTets  qu'un 
jugement  national,  soit  qu'on 
en  requifere  I'exdcution,  soit 
qu'on  s'en  serve  comme  chose 
jugke. 

"VIII.  Les  formes  et  les 
moyens  de  I'ex^cution  doivent 
^tre  r^gl^s  par  la  loi  du  pays 
ou  Tex^cution  est  demandde. 

"Pour  les  Etats  qui  n'en- 
treront  pas  dans  cet  accord, 
la  Conference  exprime  le  voeu, 
que  I'application  de  ces  bases 
s'obtienne  de  fait,  par  voie 
d'uniformit^  dans  leurs  legisla- 
tions respectives." 


"IV.  The  judgment  must  not 
contain  anything  contrary  to 
the  morality,  the  order,  or  the 
public  law  of  the  State  in  which 
it  is  to  be  enforced. 

"V.  The  judgment  must 
have  become  executory  in  the 
country  in  which  it  was  pro- 
nounced. 

"VL  The  tribunal  applied 
to  to  grant  execution  of  the 
judgment  must  not  enter  into 
the  merits,  but  solely  inquire 
as  to  the  existence  of  the 
above-mentioned  legal  condl' 
tions. 

"VII.  A  foreign  judgment 
which  fulfils  these  conditions 
should  produce  the  same 
effects  as  a  domestic  judgment, 
whether  its  execution  be  sought, 
or  whether  it  be  relied  on  as  res 
judicata. 

"VIII.  The  form^  and 
means  of  execution  should  be 
regulated  by  the  law  of  the 
country  in  which  execution  is 
sought. 

"  With  regard  to  States  which 
may  not  enter  into  this  con- 
sensus, the  Conference  recom- 
mends that  the  application  of 
these  bases  should  be  obtained 
de  facto  by  uniformity  in  their 
respective  legislations." 


Mons.  Valery  (Montpellier)  having  made  some  observations, 
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Mons.  DE  SouNDY  (St.  Petersburg)  thought  it  unnecessary  to 
inquire  into  the  question  of  competence. 

Dr.  Wendt  reminded  the  Conference  that,  as  a  result  of  the 
resolutions  adopted  by  the  Milan  Conference,  a  circular  was 
issued  by  the  late  Signor  Mancini,  then  Minister  of  Foreign  Affairs 
in  Italy,  on  behalf  of  the  Italian  Government,  inviting  the  different 
Powers  to  take  part  in  an  official  Conference  for  the  purpose  of 
considering  the  question  on  the  basis  laid  down  by  the  Confer- 
ence. Several  Powers  had  entertained  the  proposal  favourably, 
but  in  Germany  this  had  not  been  the  case,  and  the  proposition 
had  therefore  fallen  through.  There  was  good  reason,  he  thought, 
for  hoping  that  a  similarly  unfavourable  reception  would  not  now 
be  accorded  to  the  proposals  in  Germany,  if  the  Italian  Govern- 
ment could  be  induced  to  renew  them. 

Professor  Corsi  (Pisa)  mentioned  that  since  1883  several 
Governments  had  made  treaties  with  Italy  for  the  reciprocal  execu- 
tion of  judgments,  in  which  the  principles  of  the  Italian  Code  had 
been  applied.  He  urged  the  importance  of  preferring  the  law  of 
the  last  domicile  of  the  deceased  in  all  cases  of  succession. 

Mr.  Alexander  expressed  the  indebtedness  of  the  Association 
to  Signor  de  Rossi  for  the  manner  in  which  he  had  introduced 
the  question  to  the  Conference,  but  regretted  that  he  had  not 
referred  to  the  resolutions  adopted  in  1883  which  covered  the 
whole  ground,  except  as  regards  the  question  of  competence 
(jurisdiction).  This  question  the  Milan  Conference  found  too 
thorny  and  difficult  for  solution,  though  a  special  committee  spent 
considerable  time  in  discussing  the  subject  in  detail ;  and  he  did 
not  think  Signor  de  Rossi's  proposals  would  solve  their  difficulties. 
For  instance,  there  was  the  controverted  question  of  double  domi- 
cile ;  if,  for  example,  a  man  carried  on  business  in  one  country 
and  resided  in  another,  or  if  he  resided  for  part  of  the  year  in  one 
country  and  for  another  part  of  the  year  in  another,  whether  either 
or  both  of  these  was  to  be  looked  upon  as  such  a  domicile  as  would 
give  jurisdiction  to  the  tribunals  of  the  country  in  question.  The 
question  of  coraprtence  in  bankruptcy  cases,  where  a  business  was 
carried  on  in  several  different  places,  was  also  a  very  complicated 
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one.  With  regard  to  questions  of  succession,  it  was  open  to  grave 
question  whether  the  tribunal  of  the  last  place  in  which  the 
deceased  had  resided  would  always  be  the  right  one  to  decide  as 
to  the  validity  of  his  testamentary  dispositions  : — he  might  have 
been  bom  and  brought  up  in  a  different  country,  might  have  left 
most  of  his  property  there,  and  might  have  made  his  testamentary 
dispositions  in  reliance  on  its  law,  and  in  complete  ignorance  of 
the  provisions  of  the  law  of  the  country  where  he  had  been  resid- 
ing at  the  time  of  his  death.  These  and  other  points  would  need 
careful  consideration  before  the  Conference  committed  itself  to 
the  conclusions  of  Signor  de  Rossi's  paper,  and  he  would  therefore 
propose  that  a  committee  be  at  once  appointed  to  examine  the 
proposals  made  by  Signor  de  Rossi,  in  connection  with  those 
which  were  adopted  by  the  Milan  Conference,  and  report  to  a 
later  sitting. 

Professor  Enrico  Bens.\  (Genoa)  supported  M.  Alexander's 
proposal. 

The  Chairman  (Signor  Gabba)  summed  up  the  debate,  and 
concluded  by  moving  the  following  resolution,  which  was  accepted 
by  Mr,  Alexander  in  place  of  his  own,  and  was  unanimously 
adopted : — 

"This  Conference  confirms  the  resolutions  adopted  by  the 
Milan  Conference  of  this  Association  in  1883,  especially  the 
reservation  of  the  question  of  jurisdiction  to  an  oflficial  Inter- 
national Congress,  and  requests  its  President,  Signor  Boselli,  to 
bring  them  under  the  notice  of  the  Italian  Government,  with  a 
view  to  renewing  the  invitation  already  issued  by  it  nine  years  ago 
to  the  other  Powers  to  join  in  a  Conference  to  consider  this 
subject." 

Professor  de  Rossi  then  proposed  that  a  committee  be  appointed 
by  the  Executive  Council  to  study  the  question  of  jurisdiction 
(Competence),  and  report  to  the  next  Conference  of  the  Association. 
By  this  course  the  Association  might  be  able  to  give  valuable  assis- 
tance to  any  official  Conference  on  the  subject  that  might  be  held. 

The  resolution  was  unanimously  agreed  to. 

The  sitting  was  then  closed. 
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Afternoon  Sitting. 

The  Conference  reassembled  at  2  p.m.,  under  the  presidency 
of  Dr.  Wendt. 

APPLICATION     OF    CONTRACTUAL    RULES    TO 
MERCANTILE     LAW. 

The  following  paper  by  Dr.  E.  N.  Rahusen,  Amsterdam,  was 
read,  in  his  absence,  by  the  Hon.  Gen.  Secretary. 

Amsterdam,  September  9,  1892. 
The  success  which  the  York-Antwerp  Rules  have  had,  and  the 
international  uniformity  they  have  introduced  in  the  matter  of 
General  Average,  is  really  greater  than  even  the  most  arduous 
advocates  of  uniformity  had  dared  to  hope.  It  has  practically 
been  shown  that,  as  far  as  contracts  between  man  and  man,  be- 
longing to  different  nationalities,  are  concerned,  uniformity  may 
be  obtained  by  inserting  a  clause  in  the  contract,  that  it  shall  be 
governed  by  the  Rules  of  such  and  such  place,  let  us  say  of  Genoa. 
It  is  obvious  that  by  so  doing  we  shall  not  have  a  complete  code  of 
private  international  law.  But  this  association,  the  Association 
for  the  Reform  and  Codification  of  the  Law  of  Nations,  knows 
best  of  all  how  difficult  that  codification  is.  Personal  rights, 
family  rights,  transfer  of  property,  hereditary  rights,  cannot  be 
fixed  by  Rules  in  contracts,  because  they  exist  independently  of 
any  contract. 

But  it  cannot  be  denied  that,  especially  in  commerce,  all  or 
almost  all  rights  and  obligations  depend  upon  contract,  and  it 
would  be,  in  my  opinion,  an  immense  benefit  to  mankind  if 
uniformity  of  law  could  be  obtained  in  all  these  manifold  trans- 
actions of  sale,  of  bills  of  exchange,  of  insurance,  of  bottomry 
bonds,  and,  what  is  more,  settled  by  contract. 

Someone  may  object :  But  all  these  contracts  you  name  are 
dealt  with  in  the  codes  and  laws  of  the  different  nations.  It  is 
very  true,  but  there  is  no  difficulty  in  this.  It  is  just  the  same 
with  general  average.  There  is  a  principle  of  law,  acknowledged. 
I  believe,  in  the  codes  and  laws  of  all  nations,  that  it  is  lawful  in 
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making    contracts    to    derogate    from  the    law,    provided   the 
derogation 

1.  Is  not  in  conflict  ¥rith  public  order  or  good  morals ; 

2.  Is  not  declared  void  by  the  law. 

Now  it  is  obvious  that  uniformity  can  be  obtained  in  contracts 
without  affecting  public  order  or  good  morals  or  those  very  few 
principles  from  which  it  is  forbidden  to  deviate.  If  it  were 
necessary  to  prove  this,  I  would  appeal  to  International  General 
Average,  as  governed  by  the  York-Antwerp  Rules.  There  is  not, 
in  ray  opinion,  the  slightest  reason  why  the  same  principle  cannot 
be  applied  to  the  bill  of  exchange,  the  promissory  note,  the  law  of 
insurance,  in  fact,  to  every  contract. 

I  want  to  submit  this  idea  to  the  consideration  of  the  Con- 
ference of  Genoa. 

To  my  very  great  regret  I  cannot  attend  personally  and  defend 
my  thesis.  But  I  think  this  is  scarcely  necessary.  And  if ,  as  I 
anticipate,  the  Conference  is  of  the  same  opinion,  I  would  suggest 
that  the  Conference  should  appoint  a  committee  of  some  seven 
to  nine  members,  practical  lawyers,  amongst  whom  should  be  an 
Englishman,  a  Frenchman,  a  German,  an  Italian,  a  Spaniard,  and 
a  Dutchman,  also  a  member  from  the  United  States,  and  that  to 
such  a  committee  it  be  intrusted  to  prepare  a  draft,  containing 
the  principal  rules  that  should  govern  a  policy  of  insurance. 

If  the  Conference  prefers  to  take  up  first  another  subject,  for 
instance,  the  bill  of  exchange  and  promissory  note,  I  have  no  ob- 
jection, but  my  opinion  is,  that  we  must  begin  with  one  subject  only. 
As  soon  as  the  International  Rules  about  such  a  subject  are 
adopted,  we  can  take  up  another,  and  the  Conference  will  thus 
work  in  a  very  practical  way.  We  shall  by  and  bye  make  an  Inter- 
national Code  of  Contracts,  and  the  very  inconvenient  conflict 
of  law  on  contracts  will  belong  to  the  past 

I  have  the  pleasure  to  submit  these  considerations  to  the 
Conference. 

TheHon.  Gen.  SECRETARYalsoread,asbearinguponthisquestion, 
the  following  extract  from  a  letter  addressed  to  him  by  Mr.  E.  A. 
Pears,  London,  a  member  of  the  Executive  Council,  and  Secretary 
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of  the  Australian  and  New  Zealand  Underwriters*  Association, 
who  much  regretted  his  inability  to  be  present  at  the  Conference : 
"  It  would  be  a  great  achievement  on  the  part  of  your  Association 
to  bring  about  an  agreement  with  regard  to  Marine  arrangements 
generally,  as  you  have  done  in  matters  of  General  Average.  Can 
you  not  attempt  it  ?  " 

M.  Valery  (Montpellier)  thought  the  general  idea  of  Dr. 
Rahusen's  paper  excellent,  but  the  idea  of  beginning  with  the  sub- 
ject of  insurance  less  commendable.  He  referred  to  the  con- 
flicting views  prevailing  in  different  countries  upon  the  delicate 
questions  now  so  frequently  arising  as  to  when  and  where  a  con- 
tract formed  by  correspondence,  by  telegraph,  and  even  by 
telephone,  sometimes  between  two  different  countries,  must  be 
deemed  to  have  been  entered  into.  The  Italian  code,  the  existing 
German  law,  and  the  new  German  project  of  law,  all  differed  as 
to  the  rules  to  be  applied. 

Mr.  M' Arthur  (Liverpool)  agreed  in  the  general  principle  of 
Dr.  Rahusen's  paper.  At  the  basis  of  all  the  different  laws  on 
mercantile  contracts  there  is  a  common  basis  of  general  principles, 
and  it  would  be  very  desirable  to  discover  and  define  this  basis. 
But  he  thought  the  application  of  the  principle  to  marine  insur- 
ance would  present  considerable  difficulty.  Insurance  is  essen- 
tially the  creature  of  contract,  the  forms  used  are  very  numerous, 
and  there  is  an  endless  variety  of  occasional  clauses.  If  it  were 
attempted  to  lay  down  a  series  of  general  rules,  there  would  often 
be  cases  of  conflict  between  these  general  rules  and  the  special 
clauses,  and  differences  of  interpretation  would  probably  arise. 
For  these  reasons,  whilst  recognising  that  a  uniform  form  of  con- 
tract of  insurance  is  greatly  needed,  he  did  not  think  this  the  most 
eligible  subject  to  begin  with.  He  thought  the  Association  would 
do  much  better  to  commence  with  the  law  of  affreightment,  to 
which  it  had  already  devoted  much  time  at  former  Conferences, 
and  in  which  there  is  good  reason  to  hope  that  the  fundamental 
rules  of  affreightment  may  be  drawn  up  and  generally  adopted 
within  a  reasonable  time. 
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Dr.  Wendt  referred  to  the  work  already  done  by  the  Associa- 
tion in  preparing  a  set  of  rules  (^)  with  regard  to  bills  of  exchange, 
on  which  the  existing  law  of  bills  of  exchange  common  to  the 
three  Scandinavian  States  was  based. 

M.  VAN  Peborgh  (Antwerp)  observed  that  the  Association  had 
not  yet  succeeded,  after  many  discussions,  in  codifying  the  rules  of 
affreightment,  and  thought  it  very  desirable  to  begin  with  this 
subject. 

Dr.  Wendt  suggested  the  appointment  of  a  committee  to  con- 
sider in  what  way  Dr.  Rahusen's  proposals  could  be  carried  out ; 
but  remarked  that  it  was  exceedingly  difficult  to  arrange  for  the 
satisfactory  working  of  an  international  committee. 

Mr.  Alexander  said  that  his  experience  as  Hon.  General  Sec- 
retary quite  confirmed  Dr.  Wendt's  observation  as  to  the  difficulty 
in  getting  a  committee  of  members  resident  in  different  countries 
to  do  any  effective  work. 

Professor  Bensa  (Genoa)  thought  the  ideas  thrown  out  by 
Dr.  Rahusen  somewhat  vague,  and  suggested  that  the  question  of 
appointing  a  committee  should  be  deferred  till  after  the  discussion 
on  the  law  of  affreightment. 

Professor  Berlingieri  (Genoa)  and  Professor  Corsi  (Pisa) 
having  spoken,  Mr.  M' Arthur  moved  the  following  resolution, 
which  was  unanimously  adopted. 

"That  the  Conference  expresses  its  general  approval  of  the 
principles  laid  down  by  Dr.  Rahusen,  viz.,  that  it  is  de- 
sirable to  extend  to  other  branches  of  commercial  law 
depending  upon  contract  the  principle  of  obtaining 
uniformity  by  the  insertion  of  a  clause  incorporating  a 
series  of  international  rules  by  which  the  contract  should 
be  governed;  and  that  the  executive  council  be  re- 
quested to  consider  the  best  means  of  carrying  this 
principle  into  effect," 

(^)  These  rules,  adopted  by  the  Association  after  prolonged  discussion  at  its 
Bremen,  Antwerp,  Frankfort,  and  Berne  Conferences,  are  printed  at  p.  183  of 
the  Berne  Conference  Report,  1880,  and  at  p.  231  of  the  Cologne  Conference 
Report,  1882. 
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International  Regulation  of  Tonnage. 
(Le  Jaugeage  International.) 

The  following  paper  on  the  above  subject,  prepared  by  Mr. 
C.  H.  E.  Carmichael,  M.A.,  of  London,  was  then  read. 

Je  voudrais  profiler  de  I'occasion  de  notre  Conference  de  G^nes 
pour  offrir  k  mes  confreres,  experts  beaucoup  plus  que  moi  en  telle 
matibre,  quelques  considerations  sur  les  avantages  qu'aurait  un 
Systbme  International  de  Jaugeage. 

La  question  a  6t6  soumise  au  dernier  Congrfes  International  de 
Statistique,  k  Vienne,  et  je  suis  redevable  k  Tobligeance  de  M. 
Frdd^ric  Probst,  attach^  k  la  Commission  Centrale  de  Statistique 
mp.  Roy.,  Tun  des  Secretaires  de  la  Session  de  Vienne  du  Con- 
gr^s  de  ITnstitut  International  Statistique,  pour  la  communication 
des  pieces  que  forment  la  base  de  mon  etude  k  ce  sujet. 

Le  Congrfes  de  Vienne  a  6t6  saisi  de  cette  question  par  un 
Rapport  fait  au  nom  du  Comite  du  Jaugeage  des  Navires,  Rap- 
porteur M.  Anders  Nikolai  Kiaer,  directeur  de  Bureau  Central 
de  Statistique  du  Royaume  de  Norvfege,  k  Christiania. 

Au  Rapport  de  M.  Kiaer  a  6i6  adjoint  un  "  Aper^u  Sommaire 
des  differences  les  plus  importantes  relatives  k  Tapplication  du 
Systfeme  International  de  Jaugeage  dans  les  divers  Pays,"  presente 
par  M.  C.  Salvesen,  Capitaine  de  Vaisseau  de  la  Marine  Royale 
de  Norvfege. 

Je  me  fonds  sur  ces  deux  documents,  quant  aux  faits  que  j'expos- 
erai.  II  resulte  des  recherches  de  M.  Kiaer  et  du  Cap.  Salvesen, 
que,  pour  les  navires  k  vapeur,  loo  tonneaux  Anglais  equivalent 
k  114  tonneaux  AUemands,  et  que  100  tonneaux  Danubiens 
equivalent  k  loy  tonneaux  AUemands.  L'entente  cordiale  parai- 
trait  ^tre  assez  loin  de  nous  en  cette  matifere  ! 

M.  Kiaer  affirme  que  "  les  differences,  en  ce  qui  conceme  Tap- 
plication  du  systfeme  Moorsom  dans  les  divers  pays  ayant  adopte 
ce  systfeme,  ont  manifeste  dans  ces  derniers  temps  une  tendance  re- 
grettable k  se  multiplier,  de  sorte  que  Tunification  international 
obtenue  jusqu'i  present  est  gravement  compromise.** 

C'est  li,  ce  me  semble,  un  fait  qui  merite  ^tre  signaie  k  notre 
Conference,  qui  compte  tant  de  representants  du  Commerce  Mar- 
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itime  des  principales  Nations  Europ^nnes,  comme  aussi  des 
Etats  Unis  de  rAmdrique,  et  c'est  pourquoi,  tout  d^pourvu  moi- 
m^me  de  la  quality  d'expert,  j'ai  era  devoir  fairc  appel  k  mes  con- 
frferes  de  notre  Association,  qui  ont  k  coeur  la  r^forme,  «t 
Tunification,  et  la  codification,  sur  le  champ  si  vaste  du  Droit  des 
Gens. 

Selon  M.  Salvesen,  les  diffl^rences  dont  M.  Kaier  accentue  Tim- 
portance,  se  manifestent,  i,  dans  les  dispositions  relatives  au 
mesurage  brat,  et  2,  dans  les  dispositions  relatives  aux 
deductions. 

Quant  k  la  premiere  division,  M.  Salvesen  est  d*avis  que  le 
mesurage  de  la  hauteur  est  un  des  points  les  plus  importants. 
Autrefois,  dit-il  dans  son  Apergu  (p.  i),  "toutes  les  hauteurs  se 
mesuraient  toujours  jusqu'au  vaigrage  (ship's  ceiling)  sur  la 
surface  supdrieure  des  varangues  (floor  timbers,)  se  continuant 
dune  extx6mk6  k  Tautre  du  navire;  de  cette  fa^on  les  mesures 
comprenaient  toujours  les  '  water  ballasts '  en  tant  qu'ils  ddpas- 
saient  cette  surface." 

"  Maintenant,"  continue  M,  Salvesen,  "  au  contraire  on  procfede 
de  diff(^rentes  maniferes  dans  les  divers  pays.  Dans  quelques  pays 
on  continue  k  se  servir  de  Tancienne  m^thode  d'aprfes  laquelle  on 
ne  peut  excepter  de  tonnage  brat  (gross  tonnage,  naut.)  que  les 
'  water  ballasts '  en  tant  que  dans  toute  la  longueur  du  navire  ils 
ne  d^passent  pas  la  surface  des  varangues.  Puis  il  y  a  des  pays 
oil  les  'water  ballasts,'  qu'ils  d^passent  les  varangues  ou  non, 
sont  except^s,  m^me  s'ils  ne  s'^tendent  que  sur  une  petite  partie 
de  la  longueur  du  navire,  tandis  que  dans  d'autres  encore  on 
exige  qu'ils  s'^tendent  sur  plus  de  la  moiti^  de  la  longueur  du 
navire."  Encore  des  divergences  en  mati^re  de  constructions  sur 
le  pont. 

M.  Salvesen  affirme  qu'en  rfegle  gdn^rale,  "  on  peut  dire  que 
lous  les  espaces  couverts  et  clos  sur  le  pont,  sauf  les  constructions 
isol^es  uniquement  affectdes  k  la  machine,  (engine)  se  mesurent 
et  sont  compris  dans  le  tonnage  brat." 

En  Angleterre,  pourtant,  M.  Salvesen  note,  "  la  constraction 
affect^e  k  la  cuisine  (ship's  galley)  ne  se  mesure  pas,"  coniraire- 
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ment  k  Tusage  des  autres  pays,  oh  cette  construction  se  mesure, 
mais  rentre  ensuite  dans  le  cadre  des  deductions,  ce  qui,  aprfes 
tout,  fait  de  I'exception  Britannique  une  exception  apparente 
plutot  que  r^Ue. 

M.  Salvesen  nous  signale  comme  de  plus  grande  importance 
des  divergences  sur  ce  qui  doit  s'entendre  par  espaces  clos  et  cou- 
verts,  et  les  diff(^r:ences  qui  concernent  le  mesurage  des  ^outilles 
(hatchways).  Quant  aux  dispositions  relatives  aux  d^uctions, 
M.  Salvesen  dit  que  '^dans  les  premiers  temps,  on  d^duisait 
le  volume  cubique  de  tous  les  espaces  exclusivement  affect^s 
k  Tequipage — on  ne  comprenait  ici  dans  T^uipage  ni  le 
capitaine,  ni  le  restaurateur  (ship's  cook),  ni  les  domestiques 
employ^  au  service  des  passagers — notamment  les  espaces 
qui  servent  de  logement  proprement  dit."  Aujourd'hui,  M.  Sal- 
vesen signale  le  fait  que  Ton  applique  cette  rfegle  "  soit  avec  limite 
maximum  de  5  pour  cent,  du  tonnage  brut,"  soit  "  avec  diffi^rents 
maximums  suivant  les  dimensions  du  navire,"  soit  "  avec  des  maxi- 
mums absolus  pour  certains  espaces,"  soit  encore  que,  "pour 
b^n^ficier  de  la  deduction,"  les  espaces  "  satisfassent  k  certaines 
exigences  sanitaires."  Nous  serions  tous  sans  doute,  (et  moi- 
m^me  en  particulier,  comme  membre  du  Congrfes  International 
d' Hygiene  et  de  D^nographie,  1891)  bien  loin  d'en  vouloir  aux 
exigences  sanitaires : "  je  ne  fais  que  vous  rapporter  les  divergences 
expos^es  par  M.  Salvesen.  Quant  aux  "Navigation  spaces," 
Tauteur  de  TAper^u  nous  fait  savoir  que  conform^ment  au  Projet 
de  Jaugeage  International  dlabor^  par  la  Commission  de  Con- 
stantinople, 1873,  "on  accorde  des  deductions  pour  les  espaces 
converts  et  clos  sur  le  pont  sup^rieur  destines  k  la  manoeuvre  du 
gouvernail,  du  cabestan,  des  appareils  de  mouillage,  k  la  chambre 
aux  cartes,  signaux  et  autres  instruments  de  navigation." 

Quant  k  la  machine,  k  bord  des  navires  k  vapeur,  d'apr^  la 
r^gle  allemande  "on  deduit  sans  reduction  le  volume  cubique 
de  soutes  k  charbon  (coal-bunks),  fixes  et  permanentes,  mais 
seulement  k  certaines  conditions  qui  prdsentent  quelques  differ- 
ences selon  les  pays." 

Les  dispositions  de  la  r^gle  Danubienne,  selon  M.  Salvesen, 


(    77    ) 

semblerait  diff(^rer  dans  leur  application  et  "  n'fitre  pas  trfes-pr^cises 
dans  plusieurs  pays." 

I^  rbgle  elle-m^me,  qui  paratt  comprendre,  en  premier  lieu,  le 
mesurage  des  constructions  sur  le  pont  appartenant  ila  machine  ; 
en  second  lieu,  la  deduction  du  tonnage  brut  de  ce  mesurage,  et 
Taddition  de  75  p.  cent,  pour  les  vapeurs  k  hdice,  est,  ce  me 
semble,  tout  autre  que  simple.  II  est  possible  que,  en  suite  d'une 
codification  du  Droit  Maritime  Hongrois  qui  est  en  train  de  se 
faire,  par  entente  avec  les  autres  Gouvemements  Rivdrains,  la 
Romanie,  la  Serbie,  et  la  Bulgaire,  on  arrivera  k  simplifier,  si  non 
k  unifier,  la  rbgle  Danubienne.  •  II  est  probable  que  les  intdrSts 
des  divers  pays  riverains  se  trouveraient  identiques  en  telle 
matibre. 

Quant  aux  divergences  dans  les  rbgles  techniques  du  mesurage 
et  du  calcul  du  volume  cubique  des  espaces  mesurds,  M.  Sal- 
vesen  remarque  que  ''  ou,  i,  le  maximum  adopts  tout  d'abord 
pour  le  nombre  des  sections  transversales  (12)  dans  les  navires  de 
plus  d'une  certaine  longueur  a  ^t^  conserve ;  ou,  2,  remplac^  par 
d'autres  maxima  qui  different  entre  eux  (16,  20),"  autrefois, 
"  la  premiere  largeur  de  la  section  transversale  k  partir  d'en  bas 
se  mesurait  entre  les  deux  points  011  le  fond  commence  k 
se  dresser." 

Aujourd'hui,  "ou,  i,  on  applique  I'ancienne  rfegle  sans  modifi- 
cation, ou,  2,  lorsque  le  double-pont  offre  une  pente  ascendante 
ou  descendante,  on  compte  les  f  de  la  largeur  du  double-fond," 
ou,  3,  on  mesure  sdpar^ment  k  Taide  de  5  largeurs  la  partie  de  la 
section  transversale  qui  se  trouve  au-dessus  de  la  seconde  largeur 
k  partie  d'en  bas  et  la  partie  qui  se  trouve  au-dessous  de  cette 
largeur." 

Quant  k  la  dernifere  largeur  k  Tarrifere  de  Tentre-pont,  autrefois, 
elle  "se  mesurait  entre  les  galeries  lat^rales  ou  les  emplacements"; 
aujourdhui,  "  ou,  i,  on  applique  Tancienne  mesure  sans  modi- 
fication, ou,  2,  on  mesure  la  dite  largeur  k  Tetambot  (stern-post)." 

Enfin,  quant  aux  constructions  d'une  certaine  longueur  sur  le 
pont,  autrefois  elles  "  se  mesuraient  k  Taide  de  3  largeurs  d'apr^s 
la  rfegle  ordinaire  de  mesurage  des  constructions  sur  le  pont" 
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Aujourd'hui,  "  ou,  i,  on  applique  Tancienne  rfegle,  ou  bien,  2, 
on  mesure  un  plus  grand  nombre  de  largeurs,  ou  bien  encore, 
3,  on  divise  la  construction  en  deux  et  on  mesure  chaque  partie 
sdpardment  k  Taide  de  3  largeurs." 

D'aprfes  cet  expos^,  Ton  conviendra  facilement,  je  crois,  avec 
M.  Salvesen,  que  "  Tuniformit^  qu'on  s'^tait  propose  tout  d'abord 
d'^tablir  quant  au  jaugeage  des  navires  a  6t6  trouble  d'une  fagon 
regrettable  par  suite  de  ce  que  les  diff<frents  pays,  sans  s'entendre 
pr^alablement  entre  eux,  ont  apportd  aux  regies  de  jaugeage  des 
modifications  et  des  suppltoents."  Je  ne  puis  qu'appuyer  id  la 
conclusion  de  M.  Salvesen,  qu'il  serait  "  trfes-d&irable  que  Ton  pftt 
arriver  k  cet  ^gard  k  une  entente  Internationale  non  seulement  de 
nom,  mais  de  fait." 

Pour  arriver  k  ce  but  M.  Salvesen  voudrait  voir  institu^  un 
Comit^  International,  comprenant  des  experts  en  matibre  de 
jaugeage,  tandis  que  M.  Kiaer,  dans  les  conclusions  de  son  jRafi- 
port  ne  voit  aucune  meilleure  mesure  k  prendre  que  d'appeler 
Tattention  du  Gouvemeraents  int^ress^  sur  les  inconv^nients  r&ul- 
tant  de  T^tat  actuel,  et  de  leur  recommander  de  soumettre  les 
regies  de  jaugeage  k  T^tude  d'une  Commission  Internationale. 

Je  suis  port^  k  croire  que  la  Conference  de  G^nes  de  TAsso- 
cation  pour  la  Rdforme  et  Codification  du  Droit  des  Gens  pourrait, 
avec  de  tr^s-bons  r^sultats,  soit  nommer  une  Commission  dans 
son  propre  sein,  soit  appuyer,  en  principe,  les  recommandations 
de  M.  Salvesen  et  de  M.  Kiaer,  et  communiquer  un  vceu  sympa- 
thique  k  Tlnstitut  International  de  Statistique. 

Prof.   Gabba   (Pisa)    moved,    and    it  was  unanimously  re 
solved : — 
"  That  this  Conference  associates  itself  with  the  wish  expressed 
by  the  International  Vienna  Congress  of  the  Institute  of 
Statistics,  that  it  is  desirable  to  bring  about  a  uniform 
system   of  measuring  tonnage    betweert    the  different 
nations." 
Dr.  Wendt  observed  that  the  subject,  though  very  important, 
was  of  a  highly  technical  nature.    He  moved  : — 

"  That  the  question  be  submitted  to  a  technical  committee  to 
be  nominated  by  the  Executive  Council." 
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Mr.  Lawes  (London)  supported  the  motion. 

Professor  Bensa  suggested  that  the  committee  to  be  ap- 
pointed should  join  in  the  proposals  of  the  Norwegian  Congress 
referred  to  in  Mr.  Carmichaers  paper. 

Dr.  Wendt's  motion  was  unanimously  adopted. 
The  sitting  was  then  suspended. 


FRIDAY,    7TH    OCTOBER. 

Morning  Sitting. 

The  Conference  reassembled  at  lo  a,m.,  Dr.  Wendt  presiding. 
The  minutes  of  the  previous  day's  sitting  were  read  and  con- 
firmed. 

COMMISSIONS  ROGATOIRES. 
{Commissions  for  taking  Evidence  abroad.) 
The  following  resolutions  were  submitted  to  the  Conference  by 
Signor  Baisini   (Milan),  whom  the   Executive  Council  had  re- 
quested to  introduce  this  subject,  but  whose  state  of  health  pre- 
cluded his  attendance  of  the  Conference. 

Conclusions  et  Propositions  du   Rapporteur  Av.  Jacopo 

Baisini. 

I.     La   conference  exprime  le  vceu  que  les   Etats  civilisfe 

s'accordent  pour  ^tablir,  par  une  convention  intemationale, 

un  moyen  sdr,  autant  que  possible  simple  et  uniforme,  de 

transmettre  et  d'ex^cuter  les  commissions  rogatoires,  les 

citations  et   notifications  judiciares,  provenant  d'un  Etat 

Stranger,   d'une    fagon    analogue  aux    prescriptions    des 

articles  945,  946,  947  et  948  du  code  de  procedure  civile 

Italien. 

Et,  k  cet  effet,  elle  propose  les  bases  suivantes  : 

1°.     Les  Hautes  parties  contractantes  s'obligeront  r^iproque- 

ment  k  ex^cuter  les  commissions  rogaioires  des  magistrats  des 

Etats  adh^rants,  en  matifere  civile,  commerciale  et  pdnale, 

k  la  condition  que  leur  objet  rentre  dans  les  fonctions  des 

autorit^  judiciaires  et  qu*elles  ne  contiennent  rien  de  con- 
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traire  k  Tordre  public  et  au  droit  public  interne  de  PEtat 
oil  elles  doivent  ^tre  ex^cut^es. 

2°.     I^  transmission  des  commissions  rogatoires  pourra  avoir 
lieu: 
{a)  ou  par  la  presentation  qui  en  sera  faite  directement  par 
les  parties  int^ress^es  aux  magistrats  charges  de  leur 
execution. 
(d)  ou  par  correspondance  directe  entre  les  autoritds  judici- 
-   aires  des  divers  Etats,  d'une  fa9on  analogue  au  syst^me 
en  vigueur  entre  Tltalie  et  TAutriche-Hongrie  (pages 
231,  232,  233,  250,  251,  252  et  253).0 

3°.  Les  commissions  rogatoires  et  les  pi^es  y  relatives  devront 
^tre  accompagn^es  d*une  traduction  l^galisde  en  langue 
latine  ou  en  langue  frangaise. 

En  cas  de  besoin,  Tautoritd  judiciaire  requise  aura  toujours  la 
faculty  de  faire  traduire  le  texte  latin  ou  fran9ais  dans  la 
langue  du  pays  (pages  254,  255). 

4^  La  legalisation  des  commissions  rogatoires  et  des  pieces  y 
relatives  sera  simplifiee,  conformdment  au  syst^me  adopts 
k  cet  dgard  par  Tltalie  et  rAutriche-Hongrie  (pages  232, 
233  et  255). 

^**.  Le  magistrat  requis  devra  se  borner  k  verifier  I'existence 
des  conditions  sus-mentionn^es  k  Tarticle  i*',  et  k 
examiner  sa  propre  competence  pour  Texdcution  du  mandat 
judiciaire ;  mais  il  ne  pourra  jamais  mettre  en  question  la 
competence  de  Tautorite  requdrante. 

Dans  le  cas  ou  il  se  d^clarerait  incompetent,  il  devra  renvoyer 
directement  les  pieces  au  magistrat  qu*il  jugera  compe- 
tent en  donnant  avis  aux  parties  interessees.  II  pourra 
aussi  les  remettre  a  leur  representant,  s'il  en  existe, 
afin    qu*il    puisse  se  pourvoir    comme    de  droit    (page 

255)- 
6**.     En  fixant  le  jour,  Theure  et  le  lieu  pour  Texecution  du 

mandat    judiciaire,   le  magistrat    requis  devra    faire    en 

(')  These  references  are  to  the  pages  of  Signer  Baisini's  work,  "Studi  di 
Dirilto  Civile  Intemazionale." 


(    8i     ) 

sorte  que  les  parties  puissent,  si  bon  leur  semble,  y 
assister  ou  s'y  faire  repr^senter  (pages  255  et  256). 
7**.  Dans  Tex^cution  du  mandat  judiciaire  le  magistral  requis 
devra  se  conformer  aux  formes  prescrites  par  la  Lex  Loci^ 
en  observant  toutefois,  autant  qu'il  soit  possible,  et  non 
prohib^  par  la  loi  du  pays,  celles  qui  auraient  ^t^  requises 
dans  la  lettre  rogatoire  (page  256). 
8**.  Quant  au  fond  le  magistral  requis  devra  s'en  tenir  stricte- 
ment  aux  questions  propos^es  par  la  lettre  rogatoire,  sans 
y  rien  changer  ni  ajouter. 

Toutefois  il  sera  libre,  soit  sur  la  demande  des  parties,  soit 
mdme  d'office,  de  faire  tous  interrogatoires  et  enquetes 
qu'il  croira  opportuns,  pour  I'^claircissement  de  la  vdrit^, 
mais  il  devra  en  faire  mention  sp^ciale  dans  son  rapport 
ainsi  que  de  leur  r^ultat  (page  256). 

9°.  Si,  dans  le  cours  de  la  procedure,  il  surgissait  quelque 
incident  que  le  magistral  requis  ne  croirait  pas  pouvoir 
rdsoudre,  il  devra  renvoyer  les  parties  devant  Paulorit^ 
judiciaire  requ^rante. 

10".  En  ce  qui  concerne  la  proc^ure,  on  adoptera  une 
m^thode  sommaire  analogue  It  celle  prescrite  par  les 
articles  943  et  946  du  code  de  procedure  civile  Italien. 

11^  Les  Hautes  parties  contractantes  s'engageronl  \  faire 
notifier  les  citations  et  autres  actes  judidares  provenanl  de 
leurs  Etats  respectifs. 

I^s  citations,  et  en  gdn^ral  les  actes  initiatifsy  d*un  procfes 
devront  ^tre  notifies  personnellement  (pages  259,  260,  267 
k  270). 

1 2"*.  Lorsque  le  domicile  du  d^fendeur  sera  connu,  la  trans- 
mission des  pi^es  judiciaires  se  fera  ou  par  lettre  rogatoire 
ou  par  la  poste^  conformdment  au  systfeme  suivi  en 
Autriche-Hongrie,  en  Allemagne  et  en  Belgique  (pages 
271.  273,274). 

Le  demandeur  sera  libre  d'employer  en  m^me  temps  et  k  ses 
frais,  Tun  et  Fautre  de  ces  moyens  de  transmission  pour 
plus  de  sClretd  et  cd^rite  (page  272). 

F 
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13**.  Les  actes  transmis  par  voie  de  commission  rogatoire 
devront  ^tre  signifies  au  domicile  du  ddfendeur  par  les 
fonctionnaires  compdtents,  suivant  les  formes  ^tablies  par 
la  Lex  Loci, 

Un  extrait  officiel  de  cette  loi  devra  6tre  foumi  par  chaque 
Etat  contractant  et  annexk  au  traiti  ^  intervenir,  afin 
que  chaque  magistral  puisse  cohstater  que  les  formes  pres- 
crites  par  la  loi  du  lieu  ont  €x,€  observes. 

Chaque  Etat  sera  libre  d'exciper  dans  le  m^me  traits  toutes 
dispositions  de  la  loi  dtrang^re,  qui  ne  lui  semblerait  pas 
conforme  aux  principes  de  son  droit  national  (pages  222 
223,  224,  273  et  note  3). 

14".  Les  actes  transmis  par  la  poste  sous  ///  chargh^  seront 
notifi^  au  domicile  du  d^fendeur  selon  le  mode  et  avec 
les  formes  prescrites par  les paragraphes  i76ki79du code 
de  procedure  civile  allemand. 

Le  facteur  ou  employ^  du  bureau  postal  devra  retirer  un 
r^cdpiss^  du  d^fendeur,  et  en  cas  de  refus,  il  en  fera 
mention  dans  son  rapport  (pages  262-274). 

15®.  Les  Hautes  parties  contractantes  fixeront  un  d^ai  con- 
venable  pour  comparaltre,  en  ayant  dgard  aux  distances, 
aux  facilit^s  de  communication  et  k  la  nature  de  la  cause, 
de  fayon  i  ce  que  personne  ne  puisse  ^tre  condamn^ 
sans  avoir  hxh  mis  en  mesure  de  se  ddfendre  (pages  274, 

275)- 
16°.     Lorsque  le  domicile  du  ddfendeur  ne  sera  pas  connu,  les 

citations  et  autres  actes  judiciaires  seront  signifies  par  ^dits 
et  par  insertions  dans  les  joumaux  officiels,  conform^ment 
aux  usages  universellement  admis  et  particul^rement 
suivant  les  paragraphes  186  ^  190  du  code  de  procedure 
civile  allemand. 

Cependant,  dans  ce  cas  le  d^fendeur  ayant  fait  ddfaut  aura  le 
droit,  avant  Tex^cution  du  jugement,  de  comparaitre  pour 
faire  opposition  et  pr^enter  sa  defense. 

17®.  Les  Hautes  parties  contractantes  d^termineront  dans  le 
traits,  si  les  frais  occasionn^s  par  les  lettres  rogatoires 
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et  autres  actes  judiciaires  devront  rester  k  la  charge 
de  I'Etat  requdrant,  de  I'Etat  requis  ou  des  parties  inter- 
ess^s. 
II.  La  conf(^rence  exprime  le  desir  que  M.  le  President 
(comme  \Associatumfar  the  Reform  and  Codification  of  the 
Law  of  Nations  Ta  d^j^  fait  en  1884)  soumette  ces  voeux 
au  gouvernement  Italien  en  le  priant  de  vouloir  bien  per- 
s^v^rer  dans  son  initiative  m^ritoire  et  reprendre  les 
n^ociations  entamdes  par  le  regrett^  ministre  Mancini, 
pour  la  reunion  d'une  conference  intemationale  dans  le 
but  de  discuter  ct  ^tablir  les  ameliorations  et  les  rdformes 
k  introduire  dans  les  matiferes  sus-mentionn^s. 
(Sign^), 

J.  BAISINI,  Rapporteur. 

M.  Valery  translated  for  the  Conference  the  most  important 
passages  in  that  portion  of  Signor  Baisini's  treatise,  "  Studi  di 
Diritto  Civile  Internazionale,"  Q)  referred  to  in  the  text  of  the 
resolutions,  in  which  the  existing  law  and  practice  of  the  various 
nations  on  this  subject  is  set  forth.     (Chapter  iv,  pp.  227  to  256.) 

Professor  Gabba  inquired  the  reasons  for  the  English  practice 
on  this  subject,  so  different  from  that  prevailing  on  the  Continent. 

Dr.  Wendt  stated  that  in  an  English  lawsuit  authority  must 
always  be  obtained  from  the  Court  before  evidence  can  be 
taken  abroad.  He  mentioned  that  in  Germany  the  law  strictly 
prohibits  evidence  being  taken  except  by  a  judge,  and  narrated 
the  circumstances  of  a  case  in  which,  some  years  ago,  a  commis- 
sion having  been  appointed  by  an  English  Court  to  take 
evidence  in  Germany  in  an  English  action,  the  Commissioner 
was  arrested  in  Germany  for  breach  of  the  law.  This  case  led  to 
diplomatic  correspondence  on  the  subject,  and  a  German  official 
was  deputed  to  come  to  an  arrangement  on  the  subject. 

Mr.  Alexander  added  that  the  chief  reason  why  the  English 
Courts  are  very  unwilling  to  delegate  the  duty  of  taking  evidence 
to  a  foreign  tribunal  is  that  the  system  of  cross-examination  by  the 
representatives  of  the  parties  to  the  suit  which  Dr.  Wendt  had 
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described  in  his  paper  on  the  English  Admiralty  Jurisdiction  has 
been  found  by  experience  to  be  so  powerful  an  instrument  for  the 
detection  of  frauds  and  false  evidence.  He  referred  to  the  case 
of  Crofton  v.  Crofton,  20  Ch.  Div.  760,  in  which  the  Master  of 
the  Rolls  (Lord  Esher),  after  hearing  evidence  as  to  the  mode  of 
examination  in  French  Courts,  refused  to  grant  an  order  to  have 
the  evidence  of  an  important  witness  taken  in  that  way,  because 
it  did  not  appear  to  the  Court  to  afford  adequate  guarantees  that 
the  story  told  by  the  witness  would  be  thoroughly  sifted. 

Mr.  Rand  Bailey  (Nice)  stated  that  the  rules  of  the  French 
law  which  forbid  parties  to  the  suit  and  even  near  relations  of  the 
parties  to  give  evidence,  and  the  want  of  any  means  of  compelling 
the  attendance  of  witnesses  before  the  Courts  in  France,  are 
further  reasons  why,  in  that  country,  it  is  found  preferable  to 
incur  the  expense  of  sending  out  an  English  barrister  as  a  com- 
missioner to  take  evidence  in  the  English  method,  rather  than 
issue  an  order  in  the  nature  of  a  Commission  rogatoire  for 
examination  of  witnesses  before  the  French  tribunals. 

Professor  Gabba  expressed  the  thanks  of  the  Conference  to 
Signor  Baisini  for  bringing  the  subject  before  it,  and  proposed 
that  the  introductory  resolution  suggested  by  Signor  Baisini  be 
adopted  in  the  following  terms  : — 

"La  Conference  exprime  le  voeu  que  les  Etats  civilis^ 
s'accordent  pour  dtablir,  par  une  convention  internationale,  un 
moyen  s{ir,  autant  que  possible  simple  et  uniforme,  de  transmettre 
et  d'ex^cuter  les  Commissions  rogatoires,  les  citations  et  notifica- 
tions judiciaires  provenant  d'un  Etat  Stranger." 

It  was  further  agreed,  on  the  suggestion  of  the  Chairman  (Dr. 
Wendt),  that  the  detailed  rules  prepared  by  Signor  Baisini  be 
referred  for  examination  to  a  Committee,  which  should  be 
requested  to  obtain  full  information  as  to  the  rules  now  existing 
in  various  countries. 

Africa  and  the  Law  of  Nations. 

Professor  Gabba  presented  to  the  Conference  an  abstract  of 
a  paper  on  the  above  subject,  by  Mr.  F.  H.  E.  Carmichael. 
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M.  VAN  Peborgh  (Antwerp)  expressed  the  deep  interest  felt  on 
this  subject  in  Belgium. 

The  further  discussion  of  the  subject  was  deferred  till  after  the 
reading  of  M.  Fox-Bourne's  paper  on  "The  Civilising  of  Africa." 

The  sitting  was  then  closed. 

AtTERNOON  Sitting. 

The  Conference  resumed  at  2  p.m.,  under  the  presidency  of 
Dr.  Wendt. 

A  telegram  from  the  President  of  the  Juridical  Society  of 
Palermo  was  read,  expressing  cordial  wishes  for  the  success  of  the 
Conference. 

Law  of  Affreightment. 

Mr.  Charles  McArthur,  President  of  the  Liverpool  Chamber 
of  Commerce,  was  then  called  upon  to  read  the  following  paper : — 

Bills  of  Lading, — On  what  Conditions  are  Shipowners  and 
Merchants  really  in  agreement. 

In  addressing  myself  to  the  question  which  forms  the  subject 
of  this  paper,  I  think  it  right  to  state  that  I  am  not  delegated  by 
the  body  which  I  have  the  honour  to  represent  to  express  any 
particular  view ;  but  that  I  have  undertaken  to  open  the  subject 
for  discussion  at  the  request  of  Members  of  this  Association  who 
were  desirous  that  the  question  should  be  considered.     My  object 
in  saying  this  is  to  assume  sole  responsibility  for  the  observations 
which  may  fall  from  me,  and  not  to  convey  the  impression  that 
there  is  (at  least  consciously  on  my  part)  any  divergence  between 
the  opinions  I  hold  and  those  expressed  in  the  published  pro- 
ceedings of  the  Liverpool  Chamber  of  Commerce.    On  the  con- 
trary, so  far  as  I  am  aware,  my  views  are  in  harmony  with  the 
views  entertained  by  that  body,  which  has  for  many  years  past 
taken  an  active  interest  in  the  endeavours  to  reconcile  the  differ- 
ences between  merchants  and  shipowners  upon  an  equitable 
footing.     It  was  at  the  Tenth  Annual  Conference  of  this  Associa- 
tion, held  at  Liverpool  in   1882,  that  a  form  of  Bill  of  Lading, 
which  had  been  drafted  by  a  Liverpool  Committee  appointed  for 
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the  purpose,  was,  with  some  slight  amendment,  adopted  and 
recommended  for  general  use  under  the  title  of  "The  Common 
Form  of  Bill  of  Lading."    The  principle  of  the  Common  Form  of 
Bill  of  Lading,  as  stated  by  the  late  Richard  Lowndes,  then 
President  of   the  Liverpool  Chamber  of   Commerce,  was    as 
follows : — "  That  the  shipowner,  whether  by  steam  or  sailing  ship, 
should  be  liable  for  the  faults  of  his  servants  in  all  matters  relating 
to  the  ordinary  course  of  the  voyage,  such  as  the  stowage  and 
right  delivery  of  the  cargo  and  other  matters  of  this  kind :  but  on 
the  other  hand  the  shipowner  should  be  exempt  from  liability  for 
anything  which  comes  under  the  head  of  Accidents  of  Navigation, 
even  though  the  loss  from  these  may  be  indirectly  attributable  to 
some  fault  or  neglect  of  the  crew."    At  the  next  Conference  of  the 
Association,   held  at  Hamburg  in  1885,   the  question   was  re- 
opened, and  the  Bill  of  Lading  which  had  been  formulated  at 
Liverpool  was  varied  by  the  adoption  of  the  following  clause : — 
"  The  shipowner  shall  be  responsible  that  his  vessel  is  properly 
equipped,  manned,  provisioned,  and  fitted  out,  and  in  all  respects 
sea-worthy  and  capable  of  performing  her  intended  voyage,  and  for 
the  stowage  and  right  delivery  of  the  goods.     He  shall  also  be 
responsible  for  the  barratry,  faults,  and  negligence,  but  not  for 
errors  in  judgment,  of  the  master,  officers  and  crew."    Two  years 
later,  at  the  London  Conference  of  1887,  o"  ^^e  motion  of  Mr. 
Gray  Hill,  the  decision  of  the  Hamburg  Conference  was  rescinded, 
and  the  principle  of  the  Common  Form  of  Bill  of  Lading  as 
originally  enunciated  at  Liverpool  was  re-affirmed.     Since  that 
date  the  subject  has  not  engaged  the  attention  of  the  Association. 
I  proceed  to  notice  the  results  which  have  followed  from  the 
action  of  this  Association  and  the  present  position  of  the  move- 
ment for   Bill  of    Lading    reform   in    the    principal    maritime 
countries. 

The  common  form  of  Bill  of  Lading  did  not  realise  the  hopes 
of  its  compilers  by  coming  into  general  use.  This  want  of 
success  was  doubtless  owing  in  some  measure  to  the  fact  that  the 
conditions  and  requirements  of  different  trades  are  too  various  to 
be  covered  by  one  form  of  words.     If  the  Conference  of  1882, 
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instead  of  formulating  a  complete  Bill  of  Lading,  had  laid  down 
certain  fundamental  rules  of  affreightment  which  might  have  been 
imported  into  any  Bill  of  Lading  by  agreement,  its  labours  would 
probably  have  been  more  productive.  At  the  same  time,  while 
the  Liverpool  Bill  of  Lading  was  not  accepted  in  its  entirety,  it 
was  generally  recognised  as  supplying  a  type  or  model  of  what 
such  a  document  ought  to  be,  and  many  of  its  clauses  were 
inserted  in  Bills  of  Lading  which  were  afterwards  formulated  by 
agreement  between  merchants  and  shipowners,  among  which  I 
may  instance  the  "  New  York  Produce  Bill  of  Lading " ;  the 
"  General  Produce,  Mediterranean,  Black  Sea,  and  Baltic  Steamer 
Bill  of  Lading,  1885  "  ;  the  Bill  of  Lading  adopted  by  the  Liver- 
pool Shipowners,  Underwriters,  and  Corn  Trade  Associations  for 
use  at  San  Francisco  ;  the  General  Rules  for  Steamship  Bills  of 
lading  adopted  by  the  Chambers  of  Commerce  of  Hamburg  and 
Bremen;  and  the  "  1891  American  Cotton  Conference  Bill  of 
lading,"  In  particular,  the  Negligence  Clause,  as  formulated  at 
Liverpool,  was  extensively  adopted,  and  at  that  time  generally 
recognised  as  effecting  an  equitable  division  of  the  risks  incidental 
to  negligence  on  the  part  of  the  shipowner's  servants. 

In  France  I  am  informed  that  the  Negligence  Clause,  in  some 
form,  is  generally  inserted  in  Bills  of  Lading,  and  that  no  strong 
objection  is  entertained  to  it,  though  there  is  in  some  quarters  a 
movement  for  Bill  of  Lading  reform.  The  validity  of  the  clause 
has  been  repeatedly  tested  by  process  of  law ;  and  although  the 
District  Courts  have  on  several  occasions  pronounced  against  it,  the 
Court  of  Cassation  has  invariably  quashed  their  decisions  and 
upheld  the  right  of  freedom  of  contract.  The  latest  case  in  point 
is  an  appeal  from  the  judgment  of  the  French  local  court  of  Sfax, 
in  Tunis,  which  had  held  the  owners  of  the  ship  "  Charles  Quint " 
liable  for  the  loss  of  goods  by  a  collision  resulting  from  the  negli- 
gence of  the  master,  notwithstanding  that  the  Bill  of  Lading 
contained  the  Negligence  Clause.  The  Court  of  Cassation,  in 
reversing  this  decision,  declared  that  no  law  forbids  the  owner  of 
a  ship  to  stipulate  that  he  will  not  be  answerable  for  the  faults  of 
the  captain  and  crew,  and  that  such  a  convention  is  not  contrary 
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to  public  order  and  morality.  (*)  A  proposal  was  adopted  by  the 
Commercial  Congress  held  in  Paris,  in  1889,  that  only  one  Bill 
of  Lading  in  a  set  should  be  transferable,  and  that  it  should  be 
marked  as  such,  to  prevent  fraud,  but  no  l^islative  action  has 
been  taken  to  give  effect  to  this  proposal. 

The  Negligence  Clause  is  usually  inserted  in  contracts  of 
affreightment  effected  in  Belgium,  the  opposition  which  formerly 
existed  to  it  having  died  away.  A  movement  was  recently  set  on 
foot  by  the  Antwerp  Chamber  of  Commerce  to  obtain  an  inter- 
national agreement,  that,  for  the  prevention  of  fraud,  only  two 
negotiable  bills  should  be  issued,  exclusive  of  master's,  consuPs, 
custom-house,  or  shipper's  copies,  which  should  be  marked  as 
such.  It  is  the  general  custom  in  England  to  sign  two  or  three 
stamped  Bills  of  Lading,  according  to  the  requirements  of  the 
shipper ;  and  as  the  option  appears  to  be  necessary  for  business 
purposes,  it  would  be  impracticable,  from  our  point  of  view,  to 
limit  the  issue  to  two  Bills  of  Lading,  though  it  is  agreed  that  all 
copies  required  for  Captains,  Consuls,  and  others,  should  be 
marked  as  such. 

In  Germany,  as  I  have  already  stated,  the  Conference  of  this 
Association,  held  at  Hamburg  in  1885,  passed  a  resolution  on  the 
subject  of  thQ  Negligence  Clause,  which  was  strongly  objected  to 
on  the  part  of  shipowners,  and  was  rescinded  by  the  Conference 
of  1887.  This  proposal  having  been  rejected,  negotiations  were 
set  on  foot  between  the  Chambers  of  Commerce  of  Hamburg  and 
Bremen,  and  the  Shipowners'  Associations  of  the  Elbe  and  Weser 
respectively,  with  the  object  of  obtaining  a  uniform  Steamship 
Bill  of  Lading.  The  result  of  these  negotiations  was,  that  a  Code 
of  General  Rules  for  Steamship  Bills  of  Lading  was  drawn  up  and 
recommended  for  adoption.  These  rules  provide  that  the  Ship- 
owners shall  be  responsible  for  the  seaworthiness  of  the  vessel  on 
sailing,  and  "  for  the  faults  or  negligence  of  their  servants  in  all 
matters  relating  to  the  proper  stowage,  custody,  care,  and  delivery 
of  the  goods,"  but  that  they  shall  be  "  exempt  from  the  perils  of 
the  sea"  (and  other  enumerated  dangers),  *' and  not  answerable 
(^)  See  •*  Shipping  Gazette  and  Lloyd*s  List,"  loth  September,  1893. 
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for  damage  and  losses   by  collisions,  stranding,  and  all  other 
accidents  of  navigation,  even  though  the  damage  or  loss  from 
these  may  be  attributable  to  some  wrongful  act,  fault,  neglect,  or 
error  in  judgment  of  the  pilot,  master,  mariners,  or  other  servants 
of  the  shipowner."    These,  and  the  other  rules  (seventeen  in  all), 
are  in  almost  exact  conformity  with  the  Common  Form  of  Bill  of 
Lading,  adopted  by  this  Association  in   1882.     I  am  informed 
that  Bills  of  Lading  embodying  these  rules  are  now  fully  in  use, 
and  that,  as  a  result  of  further  negotiations  last  year,  the  Negli- 
gence Clause  contained  in  them  has  been  adopted  by  the  shipping 
trade  of  the  Oder.    The  validity  of  this  clause  has  been  recog- 
nised by  the  Supreme  Court  for  merchantile  affairs  of  the  German 
Empire.     I  am  further  informed  that  the  proposals  emanating 
from  France  and  Belgium  for  the  reduction  in  the  number  of  ne- 
gotiable Bills  of  Lading  are  not  favourably  regarded  in  Germany. 
From  an  address  delivered  last  year  by  Mr.  Gray  Hill  to  the 
Incorporated  Law  Society,(*)  in  which  the  decisions  which  have 
been  given  by  the  tribunals  of  the  principal  maritime  countries 
with  respect  to  the  negligence  clause  are  reviewed,  it  would  appear 
that  the  right  of  the  shipowner  to  limit  or  negative  by  agreement 
his  responsibility  for  the  negligence  of  his  servants  has  been 
recognised  in  Italy,  by  the  Court  of  Appeal  at  Florence,  and  in 
Holland,  by  the  Dutch  Court  of  Cassation.     I  am,   however, 
informed  that  in  Italy  the  negligence  clause  is  only  inserted  in 
Bills  of  Lading  issued  for  vessels  trading  to  America  and  the  East 
Indies,  and  objection  is  made  to  clauses  exempting  the  Ship- 
owners from  all  liability,  the  validity  of  such  clauses  being  also 
disputed. 

The  law  of  the  United  States  is  at  variance  with  the  law  of  the 
Continental  States  and  of  the  United  Kingdom  on  this  point. 
This  diversity  is  remarkable,  as  the  Common  Law  of  the  great 
American  Republic  agrees  with  that  of  England,  from  which 
indeed  it  was  derived,  in  holding  a  common  carrier  absolutely 
responsible  for  loss  or  damage  to  the  goods  intrusted  to  his  care, 

(*)  **  Restrictions  by  Contract  upon  the  Liability  of  Shipowners  as  Carriers 
of  (ioods,"  printed  by  Spottiswoode  &  Co.,  London. 
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unless  caused  by  the  Act  of  God,  public  enemies,  or  vice  propre 
of  the  goods.  The  laws  of  both  countries  further  permit  the 
carrier  to  divest  himself  by  special  contract  of  his  liability  as  an 
insurer  of  the  goods ;  but,  while  the  English  Courts  have  allowed 
him  to  exonerate  himself  from  the  negligence  of  his  servants,(') 
the  American  Courts  have,  with  great  unanimity,  declared  that  he 
may  not  discharge  himself  of  that  obligation  to  take  proper  care 
of  the  goods  intrusted  to  him,  both  personally  and  by  deputy, 
which  they  consider  to  be  necessarily  implied  in  the  contract  of 
bailment.  Accordingly,  in  the  case  of  the  "  Montana,"  (*)  the 
Supreme  Court  pronounced  the  negligence  clause  to  be  invalid, 
on  the  ground  that  a  contract  made  in  the  United  States  for  the 
carriage  of  goods  in  a  foreign  ship  to  a  foreign  port  is  to  be 
construed  in  the  United  States  Courts  by  the  law  of  that  country, 
and  that  the  said  law  does  not  permit  a  carrier  to  exonerate 
himself  from  the  consequences  of  his  own  negligence  or  that  of 
his  servants.  The  following  extracts  from  the  judgment  will  show 
the  grounds  on  which  this  decision  was  chiefly  based: — "A 
carrier  who  stipulates  not  to  be  bound  by  the  exercise  6f  care  and 
diligence  seeks  to  put  off  the  essential  duties  of  his  employ- 
ment."— "The  carrier  and  his  customer  do  not  stand  upon  a 
footing  of  equaUty.  The  individual  customer  has  no  real  freedom 
of  choice.  He  cannot  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.  He  prefers  rather  to  accept  any  Bill  of 
lading,  or  to  sign  any  paper  that  the  carrier  presents ;  and  in  most 
cases  he  has  no  alternative  but  to  do  this,  or  to  abandon  his 
business." — "  By  our  law,  as  declared  by  tfiis  court,  the  stipulation 
by  which  the  appellant  undertook  to  exempt  himself  from  liability 
for  the  negligence  of  his  servants  is  contrary  to  public  policy,  and 
therefore  void." 

The  United  States  Courts  have  recently  carried  this  opposition 
to  the  Negligence  Clause  a  step  further.  Owing  to  a  reservation 
in  the  judgment  of  the  Supreme  Court  in  the  "  Montana  "  case, 
the  opinion  was  freely  entertained  that  if  the  Bill  of  Lading  had 

(*)  In  The  Douro  (L.  R.,  2  A.  and  E.  393)  and  other  cases. 
(«)  129  W.  S.  Rep.  437. 
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contained  a  clause  to  the  effect  that  the  contract  was  to  be 
construed  in  accordance  with  British  Law,  the  court  would  have 
been  powerless  to  interfere  with  the  operation  of  the  N^ligence 
Clause.  This  inference  appears  to  have  been  unwarranted ;  for  in 
a  case  just  tried,  (^)  the  District  Court  of  Massachusetts  has  held 
the  shipowner  responsible  for  injuries  to  cattle  on  board  of  that 
vessel  caused  by  insufficiency  of  the  cattle  fittings  (the  result  of 
negligence),  although  the  Bill  of  Lading  contained  the  following 
clauses: — "The  shipper  to  assume  all  risks  connected  with 
said  fittings :  ship  not  to  be  responsible  for  injury  to  the  animals 
from  any  cause:  all  questions  arising  on  this  contract  shall 
be  decided  according  to  British  Law."  The  last-mentioned 
stipulation  was  regarded  by  the  Court  as  an  attempt  to  impose 
upon  the  contract  a  construction  which  the  United  States  law 
had  rejected  as  contrary  to  public  policy,  and  therefore  a  nullity. 

In  view  of  the  foregoing  decisions,  it  is  not  surprising  to  find 
that  there  is  a  desire  in  the  United  States  that  the  stringency  of 
the  law  should  be  somewhat  relaxed  in  favour  of  the  shipowner. 
A  Bill  has  been  introduced  into  Congress,  and  has  been  favour- 
ably reported  upon  by  a  committee  of  the  House  of  Representa- 
tives, (")  by  which  it  is  proposed  that  the  Shipowner  shall  be 
relieved  of  all  responsibility  for  loss  or  damage  to  cargo 
•resulting  from  error  of  judgment  in  the  navigation  or  management 
of  the  vessel  if  it  is  proved  that  she  was  in  all  respects  seaworthy 
on  sailing.  On  the  other  hand,  it  is  to  be  declared  unlawful  for 
any  common  carrier,  either  by  land  or  water,  to  insert  in  any 
Bill  of  Lading  or  shipping  document  any  clause  or  agreement 
whereby  the  carrier  shall  be  relieved  from  liability  for  loss  or 
damage  arising  from  negligence  or  failure  to  properly  load  any 
merchandise  or  other  property  committed  to  his  charge;  nor 
shall  it  be  lawful  for  the  carrier  to  limit  his  liability  to  less  than 
a  full  indemnity  to  the  claimant  for  any  loss  or  damage  sustained. 
The  Bill  further  provides  that  it  shall  not  be  lawful  to  insert  in 
the  Bill  of  Lading  of  any  vessel  plying  between  the  United  States 

C)  The  Iowa  (N.  Y.  Mar.  Reg, ;  26th  May,  1892,) 
(^)  On  July  8th,  1892. 
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and  foreign  countries  any  agreement  whereby  the  obligation  of 
the  Shipowner  to  properly  equip  the  vessel  shall  in  any  wise  be 
lessened. 

I  have  now  to  draw  your  attention  to  the  present  state  of  the 
law  and  of  public  opinion  as  regards  the  Bill  of  Lading  question 
in  the  United  Kingdom.  The  law  as  I  have  already  remarked,  is 
based  upon  the  [mnciple  of  freedom  of  contract,  and  allows  the 
carrier  to  exonerate  himself,  if  not  from  his  own  personal  n^li- 
gence,  at  least  from  the  negligence  of  his  servants.  The  result  of 
this  latitude  has  been  a  great  amplification  during  recent  years  in 
the  exceptions  to  the  shipowner's  responsibility  inserted  in  contracts 
of  affreightment,  and  especially  in  Steamship  Bills  of  Lading, 
which  commonly  contain  some  fifty  or  sixty  lines  of  closely- 
printed  conditions  and  exceptions,  for  "  as  successive  cases  have 
been  decided  by  the  Courts  holding  shipowners  liable  for  some- 
thing which  they  had  not  contemplated,  they  have  added 
exception  after  exception  to  their  Bills  of  Lading  and  charter- 
parties,  until  they  have  produced  documents  which  are  by  no 
means  easy  to  interpret."  (*)  It  is  right  to  observe,  however,  that 
shipowners  do  not  always  avail  themselves  of  these  exceptions, 
but,  having  secured  an  immunity  from  legal  responsibility,  hold 
themselves  free  to  make  compensation  in  case  of  loss  or  damage 
covered  by  the  exceptions  as  a  matter  of  business  or  considera- 
tion. 

On  this  account  few  complaints  are  made  by  merchants 
against  the  owners  of  the  regular  lines  of  steamers  (the  "  liners  "), 
who,  while  they  reserve  to  themselves  a  free  hand  in  the  treatment 
of  claims,  generally  deal  with  such,  when  they  arise,  in  a  liberal 
spirit.  Complaints  are  more  frequently  made  against  those 
responsible  for  the  management  of  occasional  steamers,  who, 
while  they  avail  themselves  of  some  or  all  of  the  immunities 
assumed  by  the  "  liners,"  do  not  display  the  same  liberality  in 
their  dealings.  The  shippers,  on  their  part,  pay  more  attention 
to  differences  of  freight  than  the  terms  of  affreightment,  taking  it 
for  granted  that  where  the  shipowner'3  liability  ends  the  under- 

(^)  Abbott  on  the  Law  of  Merchant  Shipping,  13th  Edition,  p.  477. 
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writer's  begins  until  a  loss  arises  which  is  excepted  by  the  Bill  of 
of  lading  and  not  covered  by  the  policy  of  insurance. 

In  this  way  it  has  been  brought  home  to  merchants  that  there 
are  certain  risks  incidental  to  the  carriage  of  goods  by  sea  in  res- 
pect of  which  they  are  entirely  unprotected ;  and,  in  consequence, 
there  has  arisen  an  active  movement  in  mercantile  circles  for  Bill 
of  Lading  reform.  The  London  Chamber  of  Commerce,  which 
has  for  some  years  past  taken  the  leading  part  in  this  movement, 
has  prepared  a  draft  bill  to  regulate  the  duties  and  responsibilities 
of  shipowners.  The  principal  provisions  of  this  Bill  are  as 
follow: — (i)  The  negligence  clause  to  be  invalid;  (2)  any  nega- 
tion of  the  imphed  warranty  of  seaworthiness  to  be  invalid; 
(3)  the  Bill  of  Lading  to  be  conclusive  evidence  as  against  the 
shipowner  of  the  shipment  of  the  goods  specified  in  it ;  (4)  goods 
carried  beyond  their  destination  to  be  at  the  risk  of  the  ship- 
owner until  returned  thereto.  The  shipowners'  associations  have 
refused  to  entertain  these  proposals  even  as  a  basis  for  discussion. 
The  Chamber  of  Shipping  of  the  United  Kingdom,  in  declining 
an  invitation  of  the  London  Chamber  of  Commerce  to  confer 
with  that  body  on  the  terms  of  the  proposed  Bill,  declared  "  that 
it  was  neither  feasible  nor  desirable  to  settle  the  terms  of  Bills  of 
Lading  by  legislative  enactments,  and  that  any  such  enactment 
would  inevitably  tend  to  cripple  that  freedom  of  contract  between 
merchants  and  shipowners  which  it  is  most  desurable  to  maintain," 
and  further  expressed  the  opinion  "that  the  most  practical 
method  of  settling  Bills  of  Lading  is  for  merchants  and  shipowners 
engaged  in  any  particular  trade  to  meet  together  and  settle  the 
terms  of  a  Bill  of  Lading  suitable  for  that  trade."  An  opinion  to 
the  same  effect  was  expressed  by  the  Association  of  Chambers  of 
Commerce,  which,  at  its  last  annual  meeting,  held  last  March, 
passed  the  following  resolution,  on  the  motion  of  Mr.  A.  Schole- 
field: — "That  when  disputes  exist  as  to  the  conditions  of 
affreightment  as  contained  in  Charter-parties  and  Bills  of  Lading, 
it  is  advisable  that  alterations  in'  such  conditions  should  be  agreed 
to  by  conferences  between  shipowners  and  merchants  rather  than 
be  regulated  by  legislation." 
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In  the  previous  part  of  this  paper  I  have  referred  to  several 
approved  Bills  of  Lading  which  have  been  arranged  by  conferences 
between  merchants  and  shipowners;  and,  in  addition  to  those 
already  enumerated,  I  may  mention  the  "American  Cotton  Con- 
ference Bill  of  Lading,"  which  was  formulated  and  adopted  at  a 
conference  of  merchants,  shipowners,  and  underwriters,  held  at 
Liverpool  in  1891.  The  most  important  clause  of  this  document 
is  one  by  which  the  Bill  of  Lading  is  made  a  conclusive  receipt, 
as  against  the  shipowner,  for  the  number  of  bales  of  cotton 
for  which  it  has  been  signed,  unless  it  can  be  proved  that  the  Bill 
of  Lading  was  signed  before  the  cotton  was  on  board  or  delivered 
into  the  steamer's  custody.  The  terms  of  this  clause  are  as 
follows : — 

"  It  is  mutually  agreed  that,  in  the  absence  of  fraud,  clerical  or 
obvious  error,  this  Bill  of  Lading,  signed  by  the  master,  shall  be 
conclusive  evidence  against  the  shipowner  that  the  above- 
mentioned  number  of  bales  have  been  received ;  but  this  Bill  of 
lading  shall  not  be  signed  except  for  cargo  already  on  board  or 
actually  delivered  into  the  steamer's  custody  alongside  on  the 
quay,  in  single  compressed  bales  within  reach  of  her  tackle. 
Cotton  on  through  Bill  of  Lading  shall  not  be  signed  for  until 
actually  on  board  the  steamer." 

It  is,  however,  a  frequent  complaint  by  merchants,  with  respect 
to  Bills  of  Lading  which  have  been  adopted  by  a  representative 
conference  of  the  parties  concerned,  that  there  is  no  power  of 
making  them  universally  binding,  even  in  a  particular  trade,  and 
that  although  the  form  agreed  upon  may  come  into  general  use 
and  be  adhered  to  for  a  time,  alterations  and  additions  gradually 
creep  in,  so  that  the  original  agreement  is  subverted.  On  this 
account  there  is  a  strong  feeling  in  some  quarters  that  certain 
fundamental  principles  or  rules  of  affreightment,  common  to  all 
contracts  of  this  nature,  should  be  decided,  if  possible,  by  mutual 
agreement  on  the  part  of  the  concerned,  or,  if  that  be  not  possible, 
by  legislation.  Such  was  the  conclusion  arrived  at  by  the  Con- 
gress of  Chambers  of  Commerce  of  the  Empire,  held  in  London 
last  July,  when,  after  an  animated  discussion  of  the  subject  by  a 
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numerous  and  influential  gathering  of  representatives  of  mercan- 
tile interests  in  all  parts  of  the  British  Empire,  it  was  resolved 
that,  in  default  of  a  conference  being  secured  between  merchants, 
shipowners,  and  underwriters  for  the  purpose  of  settling  Bill 
of  Lading  reform  to  the  satisfaction  and  concurrence  of  all 
concerned,  steps  should  be  at  once  taken  to  approach  the  Board 
of  Trade  with  a  view  to  having  the  question  determined  by  Act 
of  Parliament. 

I  have  thought  it  advisable  to  place  before  you  the  foregoing 
outline  of  the  movement  for  Bill  of  Lading  Reform,  as  affording, 
in  my  judgment,  the  best  evidence  as  to  the  attitude  of  merchants 
and  shipowners  with  respect  to  each  other  on  this  question,  and 
the  extent  to  which  they  are  in  agreement.  It  only  remains  for 
me  to  endeavour  to  deduce  from  the  evidence  some  definite  con- 
clusions regarding  this  identity  of  view  so  far  as  it  exists,  and  at 
the  same  time  to  indicate  the  lines  upon  which  it  appears  probable 
that  a  more  perfect  accord  may  be  attained. 

I  am  convinced  that  much  of  the  diversity  of  opinion  which 
prevails  on  the  subject  arises  from  an  imperfect  apprehension  of 
the  true  relation  of  the  parties  to  each  other,  and  is  thus  apparent 
rather  than  reaL  The  merchant  has  generally  a  very  imperfect 
acquaintance  with  the  conditions  under  which  the  shipping  trade 
is  carried  on,  and  the  shipowner  is  often  oblivious  of  the  require- 
ments of  the  factory  and  the  market.  When  these  clouds  of  mis- 
understanding are  cleared  away,  and  the  parties  are  enabled  to 
apprehend  their  relative  positions  in  the  clear  light  of  reason, 
many  differences  are  resolved. 

Thus,  I  think  there  is  a  consensus  of  opinion  that  the  carrier 
by  sea  should  not  be  an  absolutely  irresponsible  person,  but  that 
he  should  be  accountable  within  reasonable  limits  for  the  per- 
formance of  the  duties  appertaining  to  his  employment.  In 
submitting  this  view,  I  am  aware  that  it  is  at  variance  with 
extreme  opinions  on  both  sides.  On  the  one  hand,  it  falls  short 
of  the  doctrine  of  the  American  Common  Law  and  of  those 
advocates  of  Bill  of  Lading  reform  who,  in  pursuance  of  that 
doctrine,  contend  that  under  no  circumstances  should  the  ship- 
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owner  be  allowed  to  exonerate  himself  from  the  neglect  or  default 
of  his  servants ;  and,  on  the  other  hand,  it  goes  too  far  to  meet 
with  the  approval  of  those  who  contend  for  absolute  freedom  of 
contract.  But,  between  these  two  extremes,  there  is  a  via  media 
which  affords  a  more  excellent  way.  I  do  not  think  that  merchants 
in  general  would  insist  that  the  shipowner  should  be  compelled 
to  assume  responsibility  under  the  circumstances  for  the  negligence 
or  default  of  his  servants,  seeing  that  the  latter  are  of  necessity 
for  a  long  period  away  from  his  oversight  and  free  from  his  con- 
trol, or  that  he  should  be  held  accountable  for  latent  defects 
which  he  was  powerless  to  discover.  To  force  such  obligations 
upon  the  shipowner  would  be  to  expose  him  to  the  risk  of  heavy 
and  sometimes  overwhelming  loss  through  the  omission  of  an 
officer  to  heave  his  lead,  or  the  breaking  of  a  shaft  by  reason  of 
a  flaw  in  the  casting.  It  is  equally  difficult  to  believe  that  ship- 
owners in  general  would  approve  of  a  Bill  of  Lading,  by  the  term 
of  which  the  carrier  has  exonerated  himself  from  every  obligation, 
even  the  primary  one  of  personal  honesty  and  due  diligence  in 
the  performance  of  his  part  in  the  contract  On  the  contrary,  I 
am  persuaded  that  shipowners  as  a  body  would  allow  that  there 
are  some  fundamental  duties  involved  in  the  contract  of  affreight- 
ment from  which  no  carrier  should  seek  to  absolve  himself.  One 
of  these  is  to  provide  a  vehicle  which  is,  so  far  as  can  be  ascertained, 
fit  for  the  conveyance  of  the  goods,  as  to  which  the  Royal  Com- 
mission on  Loss  of  Life  at  Sea  reported  in  1888: — "That  any 
provision  in  a  Bill  of  Lading  or  other  agreement,  having  for  its 
object  or  effect  to  avoid  or  limit  the  liability  of  a  shipowner  in 
respect  of  goods  shipped  under  it,  should  have  no  legal  liability 
if  the  loss  has  been  occasioned  by  the  ship  having  been  sent  to  sea 
in  an  unseaworthy  condition,  unless  he  proves  that  he  or  those 
to  whom  he  commits  the  management  of  his  business  used  all 
reasonable  means  to  make  or  keep  the  vessel  seaworthy.'' 

Another  essential  duty  is  that  of  personal  care  and  diligence  on 
the  part  of  the  carrier,  as  to  which  Lord  Esher,  M.R.,  observed  in 
the  course  of  his  judgment  in  a  leading  case  (*): — "  If  shipowners 

(*)  Chartered  Mercantile  Bank  v.  Netherlands  India  Steam  Navigation  Co., 
(10  Q.  B.D.,  521,  539— decided  in  1883.) 
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in  general,  or  shipowners  in  a  particular  trade,  were  to  venture  to 
draw  up  Bills  of  Lading  in  a  form  which  would  absolve  them 
from  responsibility  for  their  own  personal  negligence,  or  from 
their  own  personal  w^nt  of  reasonable  care  and  skill,  on  the 
application  of  shippers  of  goods,  an  Act  of  Parliament  would 
probably  be  passed  such  as  that  which  was  passed  by  the  legisla- 
ture to  put  down  a  similar  attempt  on  the  part  of  railway  com- 
panies to  escape  from  liability — I  mean,  the  Railway  and  Canal 
Traffic  Act,  1854." 

I  take  it,  therefore,  that  between  the  two  extremes  to  which  I 
have  adverted,  there  is  a  middle  course  which  is  approved  by  the 
great  majority  of  all  concerned  in  the  carriage  of  goods  by  sea, 
viz.,  that  the  shipowner  should  be  responsible,  both  personally 
and  by  deputy,  for  the  exercise  of  due  diligence  in  the  provision 
of  a  seaworthy  vessel,  and  in  all  matters  relating  to  the  ordinary 
course  of  the  voyage,  including  the  proper  stowage  and  right 
delivery  of  the  cargo,  but  that  he  should  not  be  responsible  for 
loss  or  damage  arising  from  the  negligence  of  his  servants  in  the 
navigation  of  the  vessel,  or  from  other  causes  beyond  his  control. 
This  is  the  principle  of  the  Common  Form  of  Bill  of  lading  of 
the  New  York  Produce  Exchange  Bill  of  Lading,  of  the 
Hamburg  and  Bremen  Rules  of  Affreightment,  of  the  Cotton 
Conference  Bill  of  Lading ;  and  I  venture  to  say  that  it  is  the 
principle  to  which  every  Bill  of  lading  which  has  been  arranged 
by  mutual  agreement  between  merchants  and  shipowners  has 
been  more  or  less  closely  approximated. 

So  far  I  have  regarded  the  question  as  one  of  principle,  but  it 
may  be  viewed  from  another  standpoint,  viz.,  that  of  convenience. 
The  Bill  of  lading  is,  by  the  universal  custom  of  merchants, 
regarded  as  the  symbol  of  the  right  of  property  in  the  goods,  by 
which  attribute  it  has  the  force  of  a  negotiable  instrument ;  and 
I  presume  that  all  parties  are  agreed  that  it  should  continue  to 
possess  that  useful  function.  But  in  order  that  the  Bill  of  Lading 
may  be  of  full  value  as  a  negotiable  instrument,  it  should  be  a 
binding  receipt  for  the  goods  specified  in  it,  and  a  security  that 
they  will  be  delivered  to  the  parties  entitled  to  receive  them, 
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saving  only  such  losses  as  are  covered  by  a  policy  of  insurance. 
In  short,  it  is  essential  for  the  safe  conduct  of  business  that  the 
Bill  of  Lading  should  be  in  such  a  form  that,  when  accompanied 
by  the  Policy  of  Assurance,  it  should  be  regarded  by  merchants 
and  bankers  as  equivalent  to  the  possession  of  the  goods  signified 
by  it.  To  attain  this  result,  it  is  evident  that  ^he  liabilities  of  the 
carrier  and  underwriter  must  be  coterminous,  i.e.,  the  latter  must 
begin  where  the  former  ends,  and  vice  versa.  Now,  it  is  not 
difficult  to  find  the  dividing  line  between  these  two  liabilities. 
The  carrier  is  responsible  by  the  common  law  not  only  as  the 
bailee^  but  also  as  the  insurer  of  the  goods,  with  certain  excep- 
tions. The  risk  of  insurance  is,  by  agreement,  transfened  to  the 
underwriter,  whose  sphere  of  responsibility  covers  all  loss  refer- 
able to  accident,  however  caused.  Therefore,  in  order  that  the 
Bill  of  Lading  and  the  Policy  of  Insurance  may  be  jointly 
equivalent  to  the  goods,  it  is  necessary  that  the  responsibility  for 
all  loss  which  is  not  referable  to  accident  should  still  be  covered  by 
the  Bill  of  lading.  It  is  also  obvious  that,  in  order  that  the  Bill 
of  Lading  may  be  regarded  as  a  s^^fe  basis  of  credit,  it  should 
(convey  to  its  holder  an  undoubted  title  to  claim  possession  of  the 
goods  from  the  ship  on  her  arrival  at  the  port  of  destination,, 
subject  only  to  the  due  payment  of  freight  or  other  debts 
accruing  upon  the  voyage.  The  Bill  of  Lading  cannot,  however, 
be  deemed  to  afford  such  a  title,  if  it  gives  the  carrier  a  lien  upon 
the  goods,  not  merely  for  the  freight  and  charges  thereon,  but  for 
aTiy  unsatisfied  claim  he  may  have  either  upon  the  Shippers  or 
Consignees. 

If  it  were  possible  to  express  the  real  desideratum  of  both  mer- 
chants and  shipowners  in  a  word,  I  should  say  they  are  agreed  in 
desiring  that  this  document,  which  plays  so  important  a  part  in 
merchantile  business,  should  be  an  honest  Bill  of  Lading— one 
which  fairly  and  clearly  expresses  the  contract  of  carriage,  putting 
the  right  burthen  upon  the  right  back,  and  moreover,  one  which,, 
subject  to  all  just  and  recognised  exceptions,  will  pass  current  as. 
the  title  deed  to  the  goods  for  which  it  is  the  receipt 

I  have  now  answered,  to  the  best  of  my  ability,  the  question  as. 
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to  how  far  merchants  and  shipowners  are  really  agreed  upon  the 
Bill  of  Lading  question.  It  does  not  devolve  upon  me  to  suggest 
the  method  by  which  so  desirable  an  object  as  that  of  a  settle- 
ment of  this  question  to  the  satisfaction  of  the  concerned  may 
best  be  carried  into  eifect.  It  is,  however,  I  think,  desirable 
that  any  agreement  which  may  be  come  to' should,  if  possible,  be 
internationaL  I  would  therefore  entertain  the  hope  that  this 
Association,  which  is  constituted  to  reconcile  diversities  in  laws 
and  customs  upon  an  equitable  footing,  and  has  already  rendered 
no  mean  service  in  promoting  a  common  understanding  on  this 
very  question,  may  yet  further  assist  in  introducing  into  the  Law 
of  Nations  a  just  and  salutary  measure  of  Bill  of  Lading  reform. 

A  letter  from  the  Hull  Chamber  of  Commerce,  urging  that  the 
Conference  should  deal  with  this  question,  was  read  by  the  Hon. 
General  Secretary. 

The  Chairman  then  called  upon  Mr.  Cormack,  representing 
the  Chamber  of  Shipping  of  the  United  Kingdom  and  the  General 
Shipowners'  Society  of  London,  to  move  the  resolution  of  which 
he  had  given  notice. 

Mr.  Cormack  said :  Mr.  President  and  gentlemen,  I  am  sure 
you  will  agree  with  me  when  I  say  that  we  are  indebted  to  Mr. 
McArthur  for  his  able  and  interesting  paper.  He  has  given  us  a 
clear  statement  of  the  case  from  his  point  of  view,  and  I  think  we 
must  also  recognise  the  spirit  of  fairness  which  characterises  his 
treatment  of  the  subject.  In  introducing  the  resolution  of  which 
I  have  given  notice,  I  should  like  to  state  that  shipowners  are 
not  less  desirous  than  merchants  to  see  any  diiferences  which 
still  exist  removed,  and  that  business  should  run  smoothly  in 
the  interest  of  all  concerned.  When  we  look  at  the  history  of 
the  matter,  we  cannot  fail  to  see  that  these  differences  have 
arisen  much  more  from  the  altered  views  of  merchants  in 
regard  to  the  obligations  of  parties  than  to  any  action  of  the 
shipowner,  and  I  think  we  can  discern  an  increasing  desire  on 
the  part  of  merchants  and  underwriters  to  transfer  to  shipowners 
responsibilities  which  were  never  contemplated  in  former  times. 
We  can  all  remember  the  old,  brief,  simple  form  of  Bill  of  lading 

G    2 


(     loo     ) 

In  use  till  rather  less  than  30  years  ago,  a  form  which  I  have  oc- 
casionlly  heard  spoken  of  as  something  we  should  try  to  get  back  lo. 
It  certainly  did  good  service ;  and  was  found  quite  sufficient  for  the 
purposes  of  commerce  for  very  many  years  ;  and  for  this  reason, 
that  all  parties  concerned  understood  and  accepted  their  several 
risks  and  responsibilities  and  acted  up  to  them.  It  was  based 
upon  the  old  principle  (still  preserved  in  general  average)  of 
"common  adventure,"  under  which  the  shipowner  staked  his 
ship  and  freight  and  the  merchant  his  cargo,  each  taking  his 
share  of  the  risks  pertaining  to  his  own  interest  Gradually 
changes  crept  in,  chiefly  brought  about  by  the  action  of  certain 
underwriters  in  seeking  to  divest  themselves  of  their  obligations, 
and,  as  the  decisions  of  the  Courts  went  to  show  that  risks  not 
•specially  excepted  might,  notwithstanding  all  past  experience,  still 
be  made  to  attach  to  shipowners,  the  latter,  in  their  own  defence, 
were  forced  to  define  more  clearly,  and  more  at  length,  the  con- 
ditions of  contracts  of  carriage.  It  will  thus  be  seen  that  the 
changes  now  complained  of  were  not  initiated  by  shipowners ; 
but  it  would  appear  that  we  are  now  required  to  face  the  desire  of 
merchants  and  bankers  for  a  further  extension  of  the  shipowner's 
liability,  the  object  being  to  make  a  Bill  of  Lading  as  secure 
as  a  bill  of  exchange.  On  this  point  I  am  not  in  agreement  with 
Mr.  McArthur,  who,  while  he  does  not  put  it  in  such  a  bald  fom>, 
yet,  to  my  mind,  appears  to  imply  something  very  closely  re- 
sembling it.  He  would  have  "the  responsibility  for  all  loss  which 
is  not  referable  to  accident  covered  by  the  Bill  of  Lading." 
To  hold  such  a  view  is  entiiely  to  overlook  the  essential  differ- 
ences which  must  always  exist  between  sea  and  land  carriage. 
Into  these  I  need  not  now  enter ;  but  I  would  just  say  that  if 
absolute  security  is  what  a  shipper  aims  at  he  would  require  to 
keep  his  goods  in  store  under  lock  and  key  and  not  put  thtm 
afloat  at  all.  Just  one  instance  I  would  quote  as  showing  how 
impossible  it  is  that  Mr.  McArthur's  principle  could  be  carried 
out,  viz.,  that  of  a  ship  having  loaded  a  cargo  of  grain  apparently 
in  good  condition  when  shipped,  and  yet  from  inherent  moisture 
heating  on  the  voyage  and  arriving  in  a  state  that  its  value  is 
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greatly  reduced.  That  is  a  risk  of  the  voyage,  but  not  referable 
to  accident ;  are  we  to  be  told  that  the  shipowner  should  bear 
that  risk  ? 

Under  the  present  system,  rates  of  insurance  on  cargoes,  and 
^Iso  rates  of  freight,  have  been  greatly  reduced ;  while  the  safety, 
rapidity,  and  certainty  with  which  voyages  are  now  performed^ 
testify  to  the  great  improvements  which  shipowners  have  intro- 
duced in  their  ships  and  machinery,  matters  for  which  they  do 
not  always  receive  the  credit  which  is  justly  due  to  them.  And 
yet  notwithstanding  this,  is  it  reasonable  to  ask  that  the  shipowner 
should  be  held  responsible  for  all  risks  to  cargo  excepting  only 
such  as  the  shipper  chooses  to  cover  by  his  policy  of  insurance  ? 
If  so,  it  is  clear  the  shipowner  must  become  insurer  as  well  as 
carrier,  an  arrangement,  I  venture  to  say,  which  would  be  found 
most  unsatisfactory  for  all  parties. 

I  agree  with  Mr.  McArthur  when  he  says  that  "  much  of  the 
"diversity  of  opinion  arises  from  an  imperfect  apprehension  of 
"  the  true  relations  of  parties."  How  are  they  to  come  to  a  more 
perfect  apprehension  of  their  true  relations  ?  In  only  one  way,  I 
believe,  is  that  possible,  namely,  by  conference  and  discussion  in 
a  fair  and  reasonable  spirit.  In  the  same  way,  it  may  be  possible 
to  arrive  at  a  common  understanding  upon  certain  broad  lines 
capable  of  application  and  adjustment  to  suit  special  trades  and 
requirements,  whereby  the  respective  liabilities  of  parties  to  a 
Bill  of  Lading  and  contract  of  affreightment  may  be  defined,  much 
in  the  same  way  as  has  been  done  in  the  rules  for  adjustment  of 
average.  I  think  the  end  in  view,  namely,  the  avoidance  of 
differences  leading  to  disputes  and  litigation,  is  worthy  of  the 
attempt. 

The  other  alternative,  mentioned  in  some  quarters,  of  an  appeal 
to  Parliament,  is,  in  my  opinion,  not  only  an  impracticable  but 
an  impolitic  and  retrograde  movement,  the  result  of  which  would 
be  to  injure  our  commerce.  We  ought  to  maintain  the  right  of 
free  contract  in  all  our  commercial  transactions,  and  not  invite 
the  Legislature  to  do  what  merchants  and  shipowners  can  far 
better  do  for  themselves. 
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I  have  only  further,  representing  here,  as  I  have  the  honour  to 
do,  the  Chamber  of  Shipping  of  the  United  Kingdom  and  the 
General  Shipowners'  Association,  to  ask  your  attention  for  a 
moment  to  the  reference  in  page  9(*)  of  Mr.  McArthur's  paper  to 
the  action  of  the  Chamber  of  Shipping  in  declining  an  invitation 
of  the  London  Chamber  of  Commerce  to  confer  with  that  body 
on  the  terms  of  a  proposed  bill  which  they  were  seeking  to 
present  to  Parliament.  The  reply  of  the  Chamber  of  Shipping, 
which  is  quoted,  sufficiently  explains  the  reasons  of  that  declinature. 
But  I  think  I  am  correct  in  stating  that  there  was,  besides,  that  in 
the  proposed  bill  which  rendered  it  inadmissible  as  a  basis  of 
discussion.  I  refer  especially  to  Nos.  i  and  3  of  the  principal 
provisions  quoted  by  Mr.  Mc Arthur,  where  it  was  proposed,  i  ; — 
that  the  negligence  clause  should  be  invalid,  and  3 : — that  the 
Bill  of  Lading  be  conclusive  evidence  against  the  shipowner.  The 
London  Chamber  of  Commerce,  when  it  decided  to  put  forward 
these  two  provisions,  must  have  been  quite  aware  that  they  were 
proposing  impossible  conditions,  and  accordingly  it  was  not  the 
fault  of  the  Chamber  of  Shipping  that  there  was  no  conference  at 
that  time.  As  regards  the  desire  which  Mr.  McArthur  has  ex- 
pressed that  any  agreement  should,  if  possible,  be  international,  I 
am  entirely  at  one  with  him. 

I  beg  now  to  move : — 

"  That  the  thanks  of  this  Conference  be  accorded  to 
Mr.  McArthur  for  his  valuable  paper  on  Bills  of  Lading ; 
and  recognising  that  a  satisfactory  adjustment  of  the 
differences  between  merchants  and  shipowners  can  only 
be  arrived  at  by  conference  between  the  parties,  recom- 
mends that  a  fairly  representative  committee  should  be 
appointed  to  discuss  the  matters  at  issue,  and  endeavour 
to  formulate  certain  rules,  on  the  basis  of  the  resolutions 
passed  by  this  Association  in  1882  and  re-affirmed  at  the 
Conference  of  1887,  and  report  to  the  next  meeting  of 
the  Association." 

(^)  At  page  93  of  this  Report. 
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N,B, — The  resolutions  of  1882  and  i88y  above  referred  to  are 
as  follows  .•>— 

RESOLUTION  OF   1 882. 

''That  the  principle  of  the  common  form  of  Bill  of 
Lading  should  be  this — that  the  shipowner,  whether  by 
steam  or  sailing  ship,  should  be  liable  for  the  faults  of  his 
servants  in  all  matters  relating  to  the  ordinary  course  of 
the  voyage,  such  as  the  stowage  and  right  delivery  of  the 
cargo,  and  other  matters  of  this  kind ;  but,  on  the  other 
hand,  the  shipowner  should  be  exempt  from  liability  for 
everything  which  comes  under  the  head  of  *  accidents  of 
navigation,'  even  though  the  loss  from  these  may  be 
indirectly  attributable  to  some  fault  or  neglect  of  the 
crew." 

RESOLUTION    OF    1 887. 

"That  the  following  principle  adopted  by  the  Con- 
ference of  this  Association,  held  at  Liverpool  in  1882, 
be  now  confirmed  and  adopted  as  the  basis  of  discussion. 
That  the  principle  of  the  common  form  of  Bill,  should 
be  this — that  the  shipowner,  whether  by  steam  or  sail- 
ing ship,  should  be  liable  for  the  faults  of  his  servants  in 
all  matters  relating  to  the  ordinary  course  of  the  voyage, 
such  as  the  stowage  and  right  delivery  of  the  cargo, 
and  other  matters  of  this  kind ;  but,  on  the  other  hand, 
the  shipowner  should  be  exempt  from  liability  for  every- 
thing which  comes  under  the  head  of  'accidents  of 
navigation,'  even  though  ,the  loss  from  these  may  be 
indirectly  attributable  to  some  fault  or  neglect  of  the 
crew." 

Mr.  Thos.  R.  Miller,  in  seconding  the  resolution,  said : 
I  rise  with  great  pleasure  to  second  the  resolution  which  has 
been  proposed  by  my  friend,  Mr.  Cormack.  He  has  so  ably 
dealt  with  the  question  that  little  remains  for  me  to  say.  I 
would,  however,  remark  that  it  is  the  desire  of  shipowners  to 
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meet  shippers  and  owners  of  cargo,  in  order  to  discuss  and  agree 
upon  a  form  of  Bills  of  Lading  that  will  do  away  wi^b  the  differ- 
ences and  difficulties  at  present  existing  in  regard  to  the  carriage 
of  goods  by  sea.  It  is  time  these  differences  were  smoothed 
down ;  and  from  the  experience  gained  during  many  years  close 
association  with  both  parties,  I  am  led  to  the  conclusion  that 
there  is  room  for  giving  way  on  both  sides  ;  but  when  merchants 
or  bankers  come  to  speak  of  a  Bill  of  Lading  as  an  absolute 
security  and  proof  of  the  shipment  of  goods  and  also  of  quality, 
then  it  behoves  shipowners  to  look  round  and  see  in  what 
manner  they  can  protect  themselves. 

To  my  mind,  a  great  portion  of  the  difficulties  have  been 
brought  about  from  a  desire  on  the  part  of  holders  of  Bills  of 
Lading  and  underwriters  to  inflict  responsibilities  on  shipowners 
which  ought  never  to  apply  in  such  undertakings,  where,  as  ex- 
pressed by  Mr.  Cormack,  the  carriage  of  goods  should  be  treated 
as  a  common  adventure. 

The  shipowners  are  ready  and  willing  to  join  in  a  conference ; 
and  I  hope  the  Association  will  appoint  such  a  Committee  as  will 
ably  deal  with  the  matters  at  issue,  and  by  removing  this  subject 
out  of  the  Annual  Agenda,  leave  the  Association  more  time  to 
devote  to  other  questions  of  international  importance. 

I  beg  to  second  the  resolution. 

Professor  Bensa  (Genoa),  stated  that  he  had  represented 
the  Genoa  Chamber  of  Commerce  at  the  Conference  on  the 
subject  in  1 880.  He  observed  that,  whilst  in  England  there  is  no 
legislation  governing  the  liability  of  shipowners  for  damages,  on 
the  Continent  everywhere  there  is  such  legislation.  In  France  it 
is  governed  by  art.  491  of  the  Code,  and  similarly  in  the  Italian 
and  other  Codes  there  are  express  provisions  which,  to  a  con- 
siderable extent,  protect  shipowners.  Thus,  by  imposing  a  negli- 
gence clause  upon  Continental  shippers,  shipowners  obtain  for 
themselves  a  double  protection :  that  furnished  by  legislation, 
which  enables  them  to  surrender  the  ship ;  and  that  which  is 
secured  by  convention,  in  the  negligence  clause.  The  question 
must,   therefore,   be   set-tied,   in  regard   to   French   and   Italian 
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law,  in  a  different  manner  from  that  which  applies  to  English 
law.  Art.  491  of  the  Code  Napoleon  has  come  down  from 
the  ordinance  of  Louis  XIV.,  and  it  may  not  be  the  best  mode 
of  limiting  liability;  it  might  be  better  that  we  should  adopt 
the  British  system  of  limiting  according  to  tonnage ;  but,  whilst 
it  remains  a  part  of  the  Continental  law,  it  seems  unjust  to 
protect  shipowners  against  negligence,  while  charterers  have  no 
corresponding  protection. 

Mr.  Geo.  A.  Laws,  in  supporting  the  resolution,  said:  Mr. 
President  and  gentlemen,  while  I  cannot  hope  to  add  anything 
important  to  the  very  able  remarks  made  by  the  mover  and 
seconder  of  the  resolution,  you  will,  I  think,  agree  with  me,  that 
it  would  be  a  poor  compliment  to  the  author  of  this  very  interest- 
ting  paper  which  has  just  been  read,  if  we  did  not  make  some 
attempt  to  discuss  the  matter  referred  to  in  the  usual  way,  so  that 
we  may  have  the  advantage  of  a  reply  by  Mr.  McArthur  upon 
any  point  raised,  and,  with  your  permission,  I  will  make  a  few 
observations  as  briefly  as  possible : 

First,  at  page  2,(*)  it  is  stated  that — "  The  common  form  of  Bill 
of  Lading  (Liverpool,  1882),  did  not  realise  the  hopes  of  the  com- 
pilers by  coming  into  general  use."  That  may  be  so  ;  but  I  sub- 
mit that  if  the  Bill  of  Lading  itself  did  not,  certainly  the  principles 
contained  in  it  did  come  into  general  use,  and  have  continued  to 
form  the  basis  of  similar  documents  that  have  been  agreed  up  to 
date. 

Then  at  page  3,(*'')  it  is  worthy  of  notice  that  to  the  list  of  five 
Bills  of  Lading  given  by  Mr.  McArthur,  there  should  be  added 
another  most  important  document,  viz.,  the  Eastern  Form  bill  of 
lading,  settled  some  15  years  earlier  by  Mr.  Norwood's  Committee 
of  merchants  and  shipowners;  and  I  wish  strongly  to  impress 
upon  this  congress  the  fact  that  shipowners  have  always  taken 
the  initiative  at  such  conferences,  and  while  they  do  not  wish  to 
reopen   those   already    settled,  they  are  quite  willing  to  meet 

(*)  At  page  86  of  this  Report. 
(')  At  page  87  of  this  Report. 
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merchants  to  agree  terms  for  other  trades  in  the  same  way,  and 
provided  their  interests  are  fairly  represented. 

At  page  4,(^)  I  find  the  Hamburg  Rules  of  Affreightment  referred 
to;  but  Mr.  McArthur  has  omitted  to  state  that  these  rules 
actually  proposed  to  hold  the  shipowners  liable  for  "barratry  "  as 
well  as  "negligence,"  excluding  only  "errors  of  judgment"; 
hence  the  hostility  of  British  shipowners  to  the  proposal.  Just 
think,  gentlemen,  what  is  involved  in  making  the  shipowner  liable 
for  "barratry,"  one  of  the  oldest  exemptions,  and  in  foreign  couits 
most  valuable ;  nor  could  the  inclusion  of  "  barratry  "  against  the 
shipowner  be  of  any  service  to  the  shipper  or  receiver,  for  this 
risk  has  been  covered  as  an  ordinary  peril  since  insurance  was 
first  invented..  Then,  as  to  "  errors  of  judgment,"  the  distinction 
suggested  is  quite  unknown  to  British  law,  by  which  the  ship- 
owner would  be  held  liable.  "  Negligence,"  on  the  contrary,  is  a 
legal  term ;  it  may  be  the  result  of  error  in  judgment,  or  it  may 
be  gross  default,  the  liability  would  be  the  same  in  damages, 
unless  the  shipowner  is  protected  by  the  usual  clause. 

At  pages  5  and  6(^),  the  variance  of  the  United  States  law  from 
that  of  the  British  and  Continental  States  is  very  clearly  discussed 
in  regard  to  the  responsibility  of  the  shipowner  as  bailee  of  goods 
intrusted  to  his  care,  and  the  Montana  case  is  there  referred  to 
as  showing  that  "American  law  does  not  permit  a  carrier  to 
exonerate  himself  from  the  consequences  of  negligence  by  his 
servants."  It  appears  to  me,  however,  quite  possible  to  attach 
too  much  importance  to  this  case ;  for  we  must  reflect  that  to  all 
intents  and  purposes  the  company  running  this  steamer  were 
common  or  public  carriers,  with  offices  in  America  and  resident 
agents,  Jwho  made  contracts  for  goods  with  all  and  sundry  who 
offered,  regular  sailing  dates  being  advertised,  against  which 
the  shippers  from  the  western  cities  might  forward  goods  without 
full  knowledge  as  to  the  terms  of  shipment.  It  is,  however,  vastly 
different  when  we  come  to  consider  the  case  of  private  carriers, 
where  the  owner  or  master  has  the  right  to  say — "  Here  is  my 


(>)  At  page  ^  of  this  Report. 

\^)  At  pages  89  to  91  of  this  Report. 
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vessel,  and  there  is  my  national  flag.  You  cannot  compel  me  to 
carry  your  goods,  but  I  am  willing  to  do  so  on  certain  terms  in 
w.iich  there  is  nothing  contrar)'  to  public  policy,  as  defined  by 
the  law  of  the  flag  the  vessel  carries.  The  terms  are  clearly 
stated,  and  are  conditions  precedent  to  accepting  the  low  freight 
you  offer.  The  risk  of  negligence  by  pilot,  master,  or  mariner,  is 
one  which  you,  the  shipper,  must  accept  as  part  of  the  venture. 
It  is  a  risk  that  you,  the  shipper,  can  cover  by  insurance  at  a 
less  rate  than  the  carrier,  and  in  most  cases  no  extra  premium  is 
charged" 

If,  however,  it  is  contended  that  such  "  freedom  of  contract " 
is  invatid  for  private  carriers,  then  it  is  fair  to  say  that  in  America 
the  judge  law  of  the  Supreme  Courts  is  arrayed  all  on  one  side, 
not  only  against  the  shipowner  but  also  against  the  intelligence 
and .  commerpial  experience  of  the  American  Mercantile  con.- 
munity,  and  where  that  is  the  case  the  judge  law  must  eventually 
bring  itself  into  conformity  with  the  suprema  lex — the  will  of  the 
people. 

In  order  to  justify  this  statement  I  may  fairly  point  to  the  Bill 
of  Lading  formulated  at  New  York  by  a  committee  of  the  Produce 
Exchange.  Merchants  and  underwriters  only,  no  shipowners  are 
members.  In  this  document  the  negligence  clause  was  agreed  to 
for  the  convenience  of  trade,  and  it  was  pressed  on  the  Senate  as 
being  entirely  free  from  any  question  of  "  public  policy,"  all  the 
terms  of  which  were  subject  matter  for  insurance  as  customary — 
if  required. 

At  page  9,(*)  Mr.  McArthur  refers  to  certain  proposals  made  by 
the  London  Chamber  of  Commerce ;  and  here  I  would  at  once 
remark  that  in  England  as  well  as  on  the  Continent,  Chambers 
of  Commerce  are  seldom  constituted  in  such  form  as  to  make 
them  a  proper  tribunal  for  considering  such  documents  as  con- 
tracts for  the  over-sea  carriage  of  goods,  and  this  for  the  simple 
reason  that  in  most  cases  there  is  a  total  absence  of  the  princi- 
pal party  to  the  bargain,  viz.,  the  carrier.  The  merchant,  banker, 
and  underwriter  are  there  in  force,  but  on  the  Continent  the 
(')  At  page  93  of  this  Report. 
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shipowner  is  not  there,  and  in  England  he  is  always  in  a  small 
minority. 

The  result  of  this  is  very  clearly  shown  in  the  London 
Chamber  of  Commerce  Bill,  which  provides  (i)  "That  the 
negligence  clause  shall  be  invalid," — and  on  this  point  I  will 
merely  remind  you  of  the  very  able  remarks  of  my  friend  Mr. 
Cormack  on  the  subject — (3)  "The  Bill  of  Lading  to  be  conclusive 
"  evidence  against  the  shipowner  for  the  shipment  of  the  goods 
"  specified  in  it."  In  regard  to  this  mod6st  (!)  requirement,  1  would 
like  to  say  that  it  would  be  contrary  to  the  British  Statute  Law, 
1885,  which  makes  a  Bill  of  Lading  conclusive  evidence  only 
against  the  person  who  signs  it,  thus  preventing  frauds  that  would 
surely  result  if  the  law  did  not  require  proof  of  shipment  before 
damages  can  be  recovered.  A  Bill  of  Lading  is  at  best  only  a 
receipt  for  goods  and  conditional  contract  to  carry  and  deliver, 
not  an  absolute  and  conclusive  equivalent  for  the  goods,  without 
recourse. 

At  page  i3,(^)  the  Report  of  the  Royal  Commission  (1888)  on 
the  Bill  of  Lading  question  is  referred  to,  but  here  an  important 
omission  occurs,  viz.,  the  words  "  Except  as  to  the  stowage  of 
"  chartered  vessels  loading  nnder  the  directions  of  the  charterer." 
As  a  member  of  that  Commission,  and  as  4he  mover  of  the 
resolution  by  which  these  words  were  added,  you  will  probably 
allow  me  to  explain  them,  especially  with  regard  to  Mr.  McArthur's 
remark  in  the  third  paragraph  on  the  same  page,  that  "  the  ship- 
owner should  be  responsible  in  all  matters  relating  to  the 
voyage,  including  proper  stowage  and  right  delivery  of  the 
cargo,"  &c. 

At  first  sight  this  condition  appears  most  reasonable ;  and  so  it 
would  be  if  all  merchants  and  shippers  were  equally  reasonable  in 
stating  the  terms  of  affreightment ;  but  when  we  find  that  valuable 
cargoes  are  shipped  on  this  side,  and  also  India  produce  home- 
wards, with  the  condition  that  the  merchants'  stevedore  is  to  be 
employed  to  stow  the  cargo,  and  not  only  this,  but  he  is  to  stow 

(^)  At  page  96  of  this  Report. 
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with  such  dunnage  as  the  shipper  supplies,  which  may  be  green 
cocoanuts,  or  damp  sapan  wood ;  and  when  we  frequently  find 
that  the  same  merchants'  other  goods  are  damaged  by  improper 
stowage  and  contact  with  such  dunnage,  for  which  on  a  clear  Bill 
of  Lading  the  receiver  would  recover  from  the  shipowner,  then  I 
think  I  have  made  out  a  case  where  the  carrier  may  properly 
claim  to  exempt  himself  from  liability  for  the  acts  of  others,  over 
whom  he  had  no  control. 

At  any  rate  it  was  upon  this  view  of  the  case  that  the  Royal 
Commission  of  i8  members  (only  four  of  whom  were  shipowners), 
were  induced  to  report  in  favour  of  exonerating  the  shipowner  for 
the  default  of  charterers*  stevedore ;  and  it  was  for  this  reason, 
Mr.  President,  that  I  demurred  to  your  addition  to  the  Resolution, 
as  the  Conference  of  1887  included  stowage  against  the  shipowner 
in  any  event,  and  went  far  beyond  the  report  of  the  Royal  Com- 
mission referred  to,  which  had  already  been  published. 

Now,  Mr.  President,  I  think  I  may  at  this  point  refer  to  the 
very  important  remarks  of  my  friend  Dr.  Bensa,  in  regard  to  the 
double  cover'that  is  secured  by  the  foreign  shipowner,  if,  in  addi- 
tion to  the  right  of  surrender  or  abandoment  of  the  vessel,  the 
negligence  clause  is  also  construed  in  his  favour ;  and  I  further 
understood  our  friend  to  say  that  he  would  advocate  a  statutory 
liability  for  foreign  the  same  as  British  ships  ;  but  if  this  is  really 
in  his  mind,  I  would  strongly  advise  him  to  reconsider  the  point 
and  to  assure  him  that  for  three-fourths  of  our  British  tonnage  the 
supposed  limitation  is  not  an  unmixed  blessing,  when  we  reflect 
that  whereas  the  liability  has  been  limited  to  ^15  per  ton,  the 
surrender  value  of  the  great  bulk  of  our  cargo  vessels  would  not 
exceed  j£s  P^^  ^o"  gross  on  the  average,  and  for  the  balance  the 
shipowner  is  personally  liable.  The  advantage  at  present  is 
entirely  with  our  competing  friend  the  continental  shipowner ; 
who  in  case  of  default  may  abandon  his  vessel  for  damages,  or  if 
his  wrong-doing  vessel  has  sunk  in  collision,  the  British  shipowner 
has  no  recourse  against  him.  But  if  the  British  ship  is  in  fault, 
and  sinks,  the  continential  shipowner  simply  instructs  our  worthy 
Chairman  to  look  to  the  British  shipowner's  personal  liability. 
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which  he  generally  does  with  great  success.  These  are  merely 
arguments  in  favour  of  the  negligence  clause  being  inserted  to 
protect  our  shipowners  at  any  rate. 

Again,  Mr.  Chairman,  on  the  general  question  of  carriers'  liability, 
T  trust  Mr. Mc Arthur  will  not  consider  me  pedantic  if  I  refer  to  the 
state  of  things  which  existed  under  the  ancient  Rhodian  law, 
which,  after  adoption  and  codification  by  Rome  and  Constanti- 
nople, was  handed  down  to  be  further  consolidated  and  improved 
by  this  very  Republic  of  Genoa,  and  may  have  been  frequently 
discussed  upon  this  spot ;  at  any  rate  the  result  has  survived  to  be 
looked  upon  almost  in  the  light  of  a  religion  by  those  gentlemen 
who,  like  our  friend,  follow  the  honourable  and  useful  vocation  of 
average  adjusting.  But,  sir,  we  must  remember  that  in  those  days 
freight  was  merely  the  result  of  profit  upon  a  common  venture, 
in  which  the  shipowner,  the  master,  and  the  mariners,  were 
interested  in  shares,  and  hence  the  liability  as  common  carriers 
arose  from  this  direct  control  of  the  parties  concerned.  But  in 
those  days  there  were  no  steamers,  and  no  firemen ;  and  the  condi- 
tions of  carriage  are  now  so  altered,  that  freight  is  no  longer  the 
mother  of  wages,  and  the  neglect  or  default  of  master  and  mariners, 
who  no  longer  have  any  direct  interest,  can  only  be  fairly  dealt 
with  as  part  of  the  common  venture,  in  which  the  master  is  agent 
for  the  freighter  as  well  as  the  shipowner. 

Now,  sir,  having  already  trespassed  upon  your  time,  I  will  con- 
clude by  suggesting  that  in  this  paper  Mr.  Mc  Arthur's  judicial 
mind  has  taken  a  clear  grasp  of  the  situation,  and  he  has  carefully 
summed  up  so  that  the  last  two  pages  contain  the  crux  of  the 
whole  matter,  viz.,  whether  the  points  involved  are  questions  of 
principle  or  of  convenience.  I  venture  to  say  that  no  question  of 
public  principle  arises,  it  is  entirely  one  of  trade  convenience,  for 
without  insurance  against  all  risks,  the  Bill  of  lading  can  never 
become  a  negotiable  instrument,  in  the  sense  that  the  word  is 
understood  by  merchants  and  bankers,  and  it  cannot  be  made  a 
bill  of  exchange  even  with  insurance.  It  can,  however,  be  made 
a  safe  basis  of  credit,  provided  the  parties  agree  that  all  usual  con- 
ditions of  carriage  are  satisfied  by  the  freight,  and  all  extra  risks 
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are  covered  by  insurance.  Then  we  come  to  the  point.  How 
can  this  insurance  be  most  effectively  and  economically  arranged  ? 
That  is  the  pith  of  the  matter,  for  easy  insurance  is  the  life  of 
trade.  If  the  carrier  is  to  be  the  insurer  of  extra  risks,  the  pre- 
mium will  be  higher,  and  he  must  charge  more  freight.  But  if  the 
shipper  takes  these  risks,  he  can  insure  for  less  than  the  carrier, 
and  the  latter,  being  free  of  risk,  the  freight  will  be  less  accordingly, 
and  trade  will  be  facilitated. 

The  Chairman  (Dr.  Wendi).  That  is  just  the  point.  I^t  me 
call  your  attention,  on  that  question  of  insurance,  to  the  inaugural 
address  of  Sir  Charles  Butt,  at  our  London  Conference.  (^) 

Mr.  Theo.  V.  S.  ANGiERalso  supported  the  resolution  adding, 
the  following  remarks : — Mr.  Chairman,  Mr.  McArthur,  and 
gentlemen — I  rise  in  support  of  the  resolution  proposed  by  my 
friend  and  colleague  Mr.  Cormack  in  his  very  able  speech,  so  full 
of  incontrovertible  and  convincing  argument,  and  seconded  with 
like  ability  by  Mr.  T.  R.  Miller,  an  old  friend,  with  a  well-earned 
and  high  reputation  as  an  authority  on  all  matters  connected  with 
insurance : 

Sir,  I  most  warmly  endorse  the  first  paragraph  of  the  resolution 
— the  thanks  of  the  Association  and  the  commercial  community 
are  due  to  the  author  of  this  exceedingly  useful  paper.  The  con- 
tents of  the  paper  are  eminently  practical,  and  the  deductions  from 
the  premises  set  forth  logical  and  conciliatory  m  tone.  The  use- 
fulness of  the  rksumk  of  the  position  of  the  parties  to  the  discussion 
on  the  reform  of  Bills  of  Lading  cannot  be  exaggerated;  it  enables 
those  engaged  in  the  controversy  to  concentrate  attention  on  the 
salient  points  on  which  agreement  is  mainly  necessary  and  pos- 
sible. In  my  modest  judgment,  the  object  of  this  Association  and 
a  wide  section  of  the  commercial  community,  viz.,  the  universal 
adoption  of  one  general  form  of  Bill  of  Lading,  is  only  possible  to 
be  obtained  in  respect  of  one  or  two  main  clauses,  viz.,  the  duties 
and  liabilities  of  the  [two  parties  to  the  contract,  as  contained  in 
the  payment  of  freight,  quarantine,  and  negligence  clauses. 

A  number  of  other  conditions  are  necessary  in  all  Bills  of 

(M  London  Conference  Report,  1887,  pages  39  to  42. 
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Lading ;  but  in  the  many  different  trades  these  vary  considerably, 
and  can  only  be  satisfactorily  adjusted  by  conference  between  the 
contracting  parties;  and  I  gather  from  his  paper  that  Mr. 
McArthur  is  of  this  same  opinion,  and  therefore  in  agreement 
with  the  resolution  now  put  forward.  I  would  urge  the  necessity 
for  the  greatest  care  in  the  selection  of  representatives  on  such  a 
committee  as  is  proposed  in  the  resolution. 

I  have  marked  one  further  point  in  this  paper  on  which  com- 
ment is  specially  necessary,  and  to  which  all  my  colleagues,  I  find, 
also  pay  attention,  viz.,  the  view  taken  by  bankers  and  others, 
that  a  Bill  of  Lading  should  be  equal  to  the  possession  of  the 
goods  named,  and  be  rendered  a  negotiable  document  equally 
with  a  bill  of  exchange.  To  deal  with  this  proposition  as  it  de- 
serves would  involve  a  trespass  on  the  time  and  patience  of  this 
meeting,  which  I  do  not  think  the  present  occasion  calls  for  or 
justifies ;  but  I  would  broadly  state  that,  until  the  elements  are 
controlled,  and  shipping  of  goods  be  reduced  to  the  simplicity  and 
facility  of  signing  papers,  and  until  in  every  trade  the  rule  is  in- 
variably observed  that  no  Bill  of  lading  be  signed  until  the  goods 
are  actually  in  the  ship's  hold,  the  consummation  of  the  bankers' 
wish  could  never  with  fairness  to  shipowners  be  realized. 

In  concluding  my  few  remarks  I  think  I  am  expressing  the  feel- 
ings of  this  Association  and  all  who  know  its  labours  generally,  and 
of  shipowners  in  particular,  in  wishing  to  pay  a  warm  tribute  of  re- 
cognition and  gratitude  to  our  old  and  esteemed  friend  Dr.  Wendt, 
the  Vice-President,  for  the  long  and  arduous  labour  he  has  spent 
in  our  interest,  the  able  tact  he  always  shows  in  steering  the 
course  of  its  discussions,  and  the  useful  and  important  results 
attained 

Mr.  McArthur,  in  reply,  thanked  those  who  had  taken  part  in 
the  discussion  for  the  favourable  reception  which  they  had  ac- 
corded to  his  paper.  Referring  to  the  criticism  of  his  remark  that 
"the  responsibility  for  all  loss  which  is  not  referable  to  accident 
should  be  covered  by  the  Bill  of  Lading,"  he  thought  that  remark 
was  qualified  by  the  preceding  words  "  in  order  that  the  Bill  of 
Lading  and  the  policy  of  insurance  may  be  jointly  equivalent  to  the 
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goods."  His  meaning  was  that  the  merchant,  if  fully  insured, 
should  be  entitled  to  receive  either  the  goods  in  the  condition  in 
which  he  had  a  right  to  expect  that  they  would  arrive,  or  their 
value.  The  merchant  could  not,  however,  expect  to  receive  goods 
affected  by  vice  propre  in  a  sound  condition,  or  to  recover  for  the 
damage  so  caused  to  them. 

He  admitted  that  the  "  negligence  clause  "  originated  in  the  de- 
cision of  the  English  Courts  in  the  case  of  Grill  v.  The  General 
Iron  Screw  Collier  Company  (in  1866)  to  the  effect  that  the  ship- 
owner was  liable  for  the  loss  of  goods  caused  by  the  collision  of 
the  vessel  carrying  the  goods  with  another  vessel,  through  the 
negligence  of  the  shipowner's  servants — a  risk  which  had  pre- 
viously been  borne  by  underwriters  on  goods  as  a  loss  by  sea 
perils.  In  consequence  of  this  decision,  shipowners  inserted  the 
''negligence  clause"  in  Bills  of  Lading  to  protect  themselves 
against  claims  of  this  nature.  There  was  at  that  time  an  attempt 
on  the  part  of  underwriters  to  lessen  their  obligation  as  much  as 
possible.  But  since  then,  he  believed,  the  mind  of  underwriters 
had  completely  changed  on  the  subject.  They  recognised  that 
it  was  a  mistake  on  their  part  to  shirk  liabilities,  and  were  anxious 
to  bear  all  responsibilities  which  properly  arose,  even  though  in- 
directly, from  accident.  It  had  been  too  much  lost  sight  of  that 
the  resolutions  of  1882  and  1887  were  two-sided— they  relieved 
the  shipowner  from  liability  for  negligence,  but  they  recognised 
the  liability  on  many  important  points  which  were  often  im- 
properly covered  by  bills  of  lading.  Merchants  complained,  and 
not  without  some  justice,  that  too  many  shipowners  accepted  the 
l)enefit  of  those  decisions  without  accepting  their  obligations.  It 
had  always  been  his  experience  that  when  merchants  and  ship- 
owners met  in  conference  upon  such  questions,  satisfactory  re- 
sults were  arrived  at.  He  fully  concurred  in  the  proposal  to 
appoint  a  representative  committee. 

rhe  resolution  having  been  put  by  the  Chairman,  it  was 
carried  unanimously. 
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General  Average. 

Mr.  Chas.  McArthur,  President  of  the  Liverpool  Chamber 
of  Commerce,  moved  the  following  Resolution : — 

"That  this  Association  having  been  apprised  that  some  incon- 
venience and  confusion  have  been  caused  by  the  co-exi§tence  of 
two  sets  of  York-Antwerp  Rules  of  General  Average,  viz.,  those 
of  1877  and  1890  respectively,  find  being  satisfied  that  the  Rules 
as  revised  in  1890  have  been  accepted  by  the  mercantile  world  in 
substitution  for  the  original  Rules,  hereby  declares  that  the  only 
International  Rules  of  General  Average  now  having  its  sanction 
and  authority  are  the  York- Antwerp  Rules  as  revised  in  1890, 
and  that  the  original  Rules  are  rescinded."  (') 

Mr.  President  and  Gentlemen, — At  the  last  Conference  of  this 
Association,  held  at  Liverpool,  in  1890,  the  York  and  Antwerp 
Rules  of  General  Average,  adopted  by  the  Association  in  1877 
were  amended,  and  several  new  rules  were  added.  The  rules,  as 
thus  amended  and  enlarged,  were  entered  upon  the  minutes 
under  the  title  of  the  "  York- An  twerp  Rules,  1890." 

After  the  proceedings  of  the  Conference  had  terminated,  copies 
of  the  revised  rules  were  widely  circulated  by  the  Executive 
Committee  among  mercantile  men,  who  were  invited  by  circular 
to  insert  in  charter-parties,  bills  of  lading  and  policies  of  insur- 
ance, an  undertaking  "  to  pay  General  Average  according  to  York- 
Antwerp  Rules,  1890." 

The  proposals  of  the  Association  met  with  a  very  gratifying 
reception.  The  revised  rules  were  generally  recognised  as  being 
an  improvement  upon  the  original  rules,  and  a  further  step  in 
the  direction  of  international  uniformity.  In  the  United  Kingdom 
the  work  of  the  Conference  elicited  a  chorus  of  approval  from 
merchants,  shipowners,  and  underwriters,  which  was  well  nigh 
unanimous,  the  only  discordant  note  proceeding  from  the  shippers 

C)  Mr.  McArthur  moved  the  resolution  without  a  speech,  as  there  was  no 
difference  of  opinion  at  the  Conference ;  but  it  is  thoupjht  desirable  to  print 
the  following  explanation  of  the  grounds  of  the  motion,  which  had  been 
prepared  by  him,  to  be  read  in  case  of  any  opposition  arising. 
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and  underwriters  of  deck  cargoes,  who  not  unnaturally  objected 
to  Rule  I,  which  disallows  the  jettison  of  a  deckload.  On  the 
continent,  I  understand  that  the  revision  was  also  very  favourably 
received ;  and  here,  I  may  be  permitted  to  make  a  brief  reference 
to  the  new  Danish  Maritime  Code  of  1892,  in  its  relation  to  the 
law  of  General  Average.  This  code,  which  is  the  work  of  a  com- 
mittee of  jurists  and  experts  in  maritime  affairs,  has  been  adopted 
by  the  Swedish  as  well  as  by  the  Danish  legislature  during  the 
Session  just  closed,  and  is  intended  to  provide  a  uniform  law  for 
the  three  Scandinavian  countries.  Prior  to  its  enactment,  the 
adjustment  of  averages  in  Denmark  was  regulated  by  a  collection 
of  rules  and  customs,  known  as  the  Convention  of  1850.  The 
portion  of  the  new  code  which  relates  to  General  Average  is 
stated  to  be  almost  a  verbatim  copy  of  these  regulations.  A  few 
modifications  have,  however,  been  made  in  them,  which  bring  the 
law  of  Denmark  into  increased  conformity  with  the  York-Antwerp 
Rules,  with  which  the  new  maritime  code  is  mainly  in  accord, 
though  it  differs  from  them  in  some  not  important  particulars. 

In  the  United  States,  the  attitude  adopted  towards  the  new 
rules  was  distinctly  favourable,  on  account  of  their  admission  of 
damage  done  to  cargo  by  discharging  it  at  a  port  of  refuge,  the 
exclusion  of  which  by  the  original  rules  had  been  a  stumbling 
block  in  the  way  of  their  adoption  in  that  country. 

The  recommendation  of  the  Executive  Committee  that  the 
York- Antwerp  Clause  should  be  altered  so  as  to  incorporate  the 
revised  rules  was  adopted  by  many  shipowners,  merchants,  and 
underwriters.  By  others,  the  clause  was  left  in  its  original  form, 
and  without  the  qualifying  addition  of  "  1890,"  not  with  the  in- 
tention of  adhering  to  the  original  rules,  but  either  from  inadver- 
tence or  an  indisposition  to  make  any  alteration  in  stereotyped 
forms.  It  was  supposed,  not  unnaturally,  by  many  that  the 
revised  rules  were  substituted  for  the  original  rules,  so  that  no 
reference  to  the  revision  was  necessary  in  any  contract  which 
incorporated  the  York-Antwerp  Rules  by  name.  An  agreement 
to  pay  General  Average  according  to  York-Antwerp  Rules  would, 

H  2 
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upon  this  supposition,  refer  to  the  latest  authorised  version  of  the 
rules. 

The  view  of  the  matter  which  I  have  just  indicated  as  current 
among  business  men  to  a  considerable  extent  was  adopted  by  the 
Rouen  Tribunal  of  Commerce  in  a  case  reported  in  the  Shipping 
Gazette^  Weekly  Summary,  of  25th  September,  1891.  This  was 
an  action  brought  by  Stephens  and  Manson,  plaintiffs,  the 
owners  of  the  Rowland  (s),  against  Waller  Bros,  and  Co.,  defend- 
ants, the  charterers,  to  recover  from  the  latter  the  sum  of  2o,o5ofs. 
placed  to  their  charge  in  an  adjustment  of  general  average  made 
in  accordance  wtth  the  York- Antwerp  Rules,  1890;  the  charter- 
party  containing  an  agreement  to  accept  the  York-Antwerp  Rules. 
The  items  in  dispute  related  to  the  expenses  incurred  in  floating 
the  vessel,  which  had  stranded,  and  to  the  damage  suffered  by 
the  vessel  in  her  efforts  to  re-float,  which  had  been  allowed  in 
general  average  by  the  adjusters  in  conformity  with  Rule  VIII.  of 
the  York- Antwerp  Rules,  1890,  but  were  objected  to  by  the 
defendants,  on  the  ground  that  their  allowance  was  contrary  to 
French  law,  which  only  admitted  the  expenses  of  floating  a 
stranded  vessel  as  general  average,  when  the  stranding  was  a 
voluntary  one.  The  Tribunal  decided  in  favour  of  the  plaintiffs, 
holding  that  the  lex  fori  was  superseded  by  the  York-Antwerp 
clause  in  the  contract,  and  that  the  latter  referred  to  the  amended 
rules,  though  it  did  not  specifically  designate  them.  In  the 
judgment  delivered  on  the  occasion,  it  was  stated  that  the 
Tribunal  had  only  to  consider  whether  the  adjuster  had  made  a 
proper  application  of  the  York-Antwerp  Rules,  which,  although 
possessing  no  legislative  authority,  had  nevertheless,  by  common 
consent,  become  the  law  of  the  parties.  It  was  unnecessary  for 
the  Tribunal  to  examine  the  distinction  Waller  Bros,  and  Co. 
sought  to  establish  between  the  York- Antwerp  Rules  of  1877  and 
those  of  1890.  It  was  evidently  to  the  rules  of  1890,  completing 
and  modifying  those  of  1877,  that  the  parties  intended  to  refer  in 
a  contract  entered  into  in  1891,  subsequently  to  the  adoption  of 
the  new  rules.  Waller  Bros,  and  Co.  contested  in  vain  the 
authority  of  the  authors  of  the  York- Antwerp  Rules  of  1890. 
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The  authors  of  those  rules  derived  their  authority  from  the  same 
maritime  and  commercial  sources  as  their  predecessors  in  1877. 
They  gave  to  the  new  rules,  drawn  up  at  Liverpool,  all  the 
desirable  and  necessary  publicity.  No  such  confusion  could  have 
occurred  to  the  minds  of  Waller  Bros,  and  Co.,  who  now  wished 
to  establish  a  distinction  the  Tribunal  could  not  admit.  The 
adjuster  had  made  a  strict  application  of  arts.  7,  8,  9,  10,  11,  12, 
and  13  of  the  York- Antwerp  Rules  of  1890.  The  sum  not  being 
contested,  Waller  Bros,  and  Co.  must  pay  to  Stephens  and 
Manson  the  20,o5ofs.  claimed,  with  interest,  and  all  costs. 

Average  adjusters  in  Great  Britain,  having  possibly  a  more 
intimate  cognisance  of  the  intention  with  which  the  rules  were 
given  their  specific  title,  have  felt  themselves  unable  to  adopt  the 
view  expressed  in  the  judgment  of  the  Rouen  Tribunal  of  Com- 
merce. They  cannot  overlook  the  fact  that  the  rules  of  1877 
were  not  rescinded  in  favour  of  the  amended  rules,  but  were  left 
intact  upon  the  minutes  of  the  Association,  and  that  the  revised 
rules  were  given  a  title,  partly  identical  and  partly  distinctive,  so 
that  it  might  be  open  to  contracting  parties,  either  to  adopt  the 
rules  of  1890,  or  to  adhere  to  those  of  1877.  This  course  was> 
perhaps,  an  expedient  one  at  the  time,  because  it  was  not  then 
known  whether  the  amended  rules  would  be  approved  by  the 
mercantile  community,  and  the  Association  was  naturally  un- 
willing to  discard  a/a//  accompli  for  an  experiment.  Since  then, 
however,  the  experiment  has  been  tried  and  has,  in  its  turn,  be- 
come a  fait  accompli,  and  the  circumstance  that  the  original  law 
remains  unrepealed  upon  the  statute  book  only  serves  to  impede 
the  genreal  adoption  of  the  emendatory  act. 

I  have  said  that  average  adjusters  in  Great  Britain  feel  them- 
selves compelled  to  hold  that,  whenever  the  terms  of  the  York- 
Antwerp  Clause  do  not  specifically  mention  the  rules  of  1890,  the 
contract  refers  to  the  original  rules,  and  to  make  their  adjust- 
ments in  accordance  with  the  latter.  The  English  adjusters 
are  not,  however,  alone  in  the  view  they  take  of  the  situation.  I 
am  advised  by  our  esteemed  colleagues,  Mr.  Jacob  Ahlers,  of 
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Hamburg,  and  Mr.  Leon  Van  Peborgh,  of  Antwerp,  that  both  the 
German  and  the  Belgian  adjusters  take  up  precisely  the  same 
position  as  that  assumed  by  their  English  confrlres  in  relation  to 
this  matter. 

It  is  almost  needless  to  observe  that  the  course  which  adjusters 
are  thus  compelled  to  adopt  is  one  that  is  attended  with  con- 
siderable inconvenience.  Adjustments  which  have  been  made  in 
accordance  with  the  original  rules,  owing  to  the  non-insertion  of 
the  qualifying  addition,  are  objected  to  by  the  parties  on  the 
ground  that  it  was  their  intention  to  adopt  the  revised  rules,  and 
that  they  were  not  aware  it  was  necessary  to  make  any  alteration 
in  the  customary  clause  in  order  to  carry  that  intention  into  effect. 

In  one  case  which  recently  came  before  me,  the  very  firm 
whose  objection  to  Rule  IX.  of  the  original  rules  is  said  to  have 
initiated  the  movement  for  the  revision  of  the  rules,  found  them- 
selves, much  to  their  surprise,  unable  to  recover  for  a  loss  of 
cargo  by  discharging  it  at  a  port  of  refuge,  because  the  amended 
rules  were  not  specifically  referred  to  in  the  shipping  documents. 

Again,  cases  not  infrequently  occur  in  which  some  of  the  Bills 
of  Lading  contain  the  York-Antwerp  Clause,  with  the  addition  of 
**  1890,"  while  the  remainder  of  the  bills  of  lading  for  the  same 
cargo  contain  the  same  clause  without  the  qualifying  addendum, 
A  strict  interpretation  of  the  contracts  in  such  cases  might 
involve  the  preparation  of  two  separate  adjustments,  did  the 
amount  in  difference  warrant  the  additional  expense  involved  in 
the  adoption  of  this  course. 

In  consequence  of  the  co-existence  of  tw^o  sets  of  York- 
Antwerp  Rules,  and  the  uncertainty  as  to  whether  the  original  or 
the  revised  rules  are  referred  to  in  contracts  of  affreightment, 
underwriters  in  Great  Britain  have  had  to  modify  the  York- 
Antwerp  Clause,  as  inserted  in  policies  of  insurance,  so  as  to 
admit  of  either  alternative. 

Accordingly,  the  clause  in  common  use  now,  runs  as  follows  : — 
"General  Average  and  Salvage  Charges  payable  according  lo 
foreign  statement,   or  per  York-Antwerp  Rules,   or  per  York- 
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Antwerp  Rules,  1890,  if  in  accordance  with  the  contract  of 
affreightment."  Thus,  the  policy,  already  overladen  with  ad- 
ditional clauses,  is  burdened  with  a  further,  and,  as  I  think,  a 
superfluous  proviso. 

It  was  not  the  intention  of  this  Association,  as  I  understand  it, 
in  giving  the  revised  rules  a  distinctive  title  to  promulgate  a 
second  set  of  rules,  which  was  to  be  co-ordinate  with  the  original 
rules ;  but  the  proceeding  was,  I  venture  to  think,  a  tentative  one, 
to  pave  the  way  for  the  rescission  of  the  original  rules,  should  the 
revised  rules  be  generally  accepted.  This  would  be  the  ordinary 
and  natural  course  to  take  under  the  circumstances.  An  emend- 
atory  act  of  a  legislature  takes  the  place  of  the  original  act,  which 
latter  is  rescinded  in  so  far  as  it  is  at  variance  with  the  later 
enactment.  Now,  the  action  of  this  Association  in  formulating 
rules  of  international  law,  and  procuring  their  adoption  by  con- 
sent, is  legislative ;  and,  accordingly,  amendments  of  such  rules, 
when  ratified  by  public  opinion,  should  supersede  the  original 
rules.  Otherwise  the  Association  would  have  given  its  sanction 
and  authority  to  two  different  and  conflicting  sets  of  ideas  upon 
the  same  subject,  which  would  be  an  anomalous  position  for  it  to 
occupy;  for  it  is  an  anomaly  that  the  same  body  should  hold 
different  and  conflicting  opinions  upon  the  same  subject,  and  at 
the  same  time. 

'  In  the  present  case  we  have  not  only  the  technical  right  which 
«very  association  possesses  to  alter  its  rules,  but  also  the  moral 
right  which  is  derived  from  a  general  assent  to  rescind  our 
former  procedure ;  for,  by  the  adoption  of  that  course,  we  shall 
best  give  effect  to  the  opinion  of  the  mercantile  world,  which,  by 
approving  the  York-Antwerp  rules  of  1890,  has  intimated  its  will 
that  they  should  be  substituted  for  those  of  1877, 

The  proposal  of  the  Liverpool  Chamber  of  Commerce,  which  I 
have  the  honour  to  represent,  has  the  support  of  the  Liverpool 
Underwriters'  Association,  the  Liverpool  Average  Adjusters' 
Association,  the  Institute  of  London  Underwriters,  the  Hull  In- 
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corporated  Chamber  of  Commerce  and  Shipping,  and  the  Glasgow 
Underwriters'  Association. 

At  a  meeting  of  the  Liverpool  Average  Adjusters*  Association, 
specially  convened  to  consider  the  matter,  the  following  resolution 
was  unanimously  adopted ; — 

"That  the  co-existence  of  two  sets  of  York-Antwerp  Rules  of 
General  Average,  differing  in  certain  particulars,  being  an  anomaly 
as  well  as  a  source  of  practical  inconvenience,  the  Association  for 
the  Reform  and  Codification  of  the  Law  of  Nations  be  asked  to 
take  steps  to  remove  that  anomaly,  and  it  is  suggested  that,  in 
view  of  the  general  acceptance  of  the  rules  as  amended  in  1890, 
the  time  has  arrived  when  the  Association  may  safely  declare,  that 
the  amended  rules  are  substituted  for  the  original  rules,  and  that 
the  latter  are  rescinded." 

The  resolution  of  the  Liverpool  Average  Adjusters'  Association 
closely  follows  the  lines  of  that  adopted  by  the  Liverpool  Chamber 
of  Commerce,  which  I  will  now  read  : — 

"  That  in  view  of  the  practical  inconvenience  arising  from  the 
co-existence  of  two  sets  of  York-Antwerp  Rules  of  General 
Average,  and  the  general  acceptance  by  the  mercantile  world  of 
the  York- Antwerp  Rules  as  amended  in  1890,  the  time  has  now 
come  when  the  Association  for  the  Reform  and  Codification  of  the 
Law  of  Nations  may  safely  declare:  That  the  York-Antwerp 
Rules,  now  having  the  authority  of  this  Association,  are  the  rules 
as  amended  in  1890,  and  thus  the  original  rules  are  rescinded." 

The  Resolution  was  seconded  by  Mr.  J.  R.  Miller,  representing 
the  United  Kingdom  Mutual  Steamship  Assurance  Association 
and  unanimously  adopted. 

The  Conference  then  adjourned. 


(  "I  ) 

Afternoon  Sitting. 
The  Conference  resumed  at  2  p.m.,  Dr.  Wendt  presiding 
during  the  first  portion  of  the  Sitting,  and  the  President  sub- 
sequently. 

Legislation  affecting  Nationality. 

Mr.  Barclay,  Paris,  read  the  following  paper: — 
Les  Doubles  Nationalit^s. 

Les  inconv^nients  des  doubles  nationalit^s  sautent  aux  yeux. 
L'Angleterre  les  a  reconnus  d6}k  en  1870  quand  elle  a  mis  fin  a 
cette  "perpetual  allegiance"  qui  donnait  lieu  k  toutes  sortes 
d'embarras.  / 

Dans  des  pays  ayant  la  conscription  militaire  universelle  ces 
inconv^nients  sont  encore  plus  graves.  Le  Code  Civil  des  frangais 
en  mati^re  de  nationality  tendait  k  supprimer  la  nationalite 
frangaise  pour  ceux  qui  ^tait  perdus  pour  la  patrie  et  k  ne 
pas  I'imposer  k  ceux  qui  pouvaient  avoir  des  attaches  plus 
fortes  pour  un  autre  pays. 

Le  d^sir  de  grossir  Teffectif  de  ses  corps  d'arm^es  a  amen^ 
r^tat  fran^ais  r^cemment  k  quitter  les  beaux  principes  de  son 
Code  Civil  qui  traitait  la  nationality  comme  un  privilege,  un 
patrimoine,  une  chose  qu'on  ^tait  fier  de  poss^der. 

Les  lois  de  1851  et  de  1874,  il  est  vrai,  avaient  eu  pour  objet 
d'entourer  la  revendication  de  la  nationality  ^trangbre  par  des 
personnes  ndes  en  France  d'^trangers  eux-memes  n6s  en  France 
de  certaines  garanties  pour  pr^venir  des  fraudes,  mais  on  ^tait 
rest^  fidble  k  la  bonne  tradition  du  Code  Civil  hostile  aux  doubles 
nationalitds  et  si  Ton  voulait  emp^cher  des  Strangers  de  se 
perp^tuer  en  France  comme  tels,  on  voulait  en  meme  temps 
emp^her  des  conflits  d'all^geance,  des  complications  souvent 
commodes  pour  quelques-uns  mais  funestes  pour  d'autres.  La  loi 
du  a6  juin  1889  a  rompu  avec  les  principes  du  Code  Civil.  Elle 
a  supprim^  la  faculty  d'option  laiss^e  par  les  lois  de  1851  et  1874. 
Celui  qui  est  n^  en  France  d'un  Stranger  ou  d'une  ^trang^re 
lui  meme  ou  elle-m^me  n^  en  France  est  d^sormais  frangais  sans 
faculty  d'option.     II  r^sulte  de  ce  melange  du  jus  soli  avec  le  jus 
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sanguinis  que  le  fils  n^  en  France  de  pfere  ou  de  mfere  n^  en 
France,  le  pfere  appartenant  k  un  6tat  ou  existe  le  jus  sanguinis^ 
est  fran9ais  en  France  et  en  m^me  temps  ressortissant  du  pays  de 
son  p^re ;  il  doit  en  g^n^ral  le  service  militaire  dans  ses  deux  pays. 
II  peut  n'dtre  qu'un  mal  mitig^  pour  certains  6tats  europ^ns 
d'avoir  parmi  leurs  soldats  de  jeunes  gens  qui  sont  au  courant  de 
la  vie  militaire  fran9aise,  mais  pour  ces  individus  eux-memes  c'est 
lit  une  situation  des  plus  p^nibles  et  difficiles,  non  seulement 
au  point  de  vue  politique,  mais  aussi  au  point  de  vue  juridique. 
La  tendance  actuelle  des  l^gislateurs  dans  tous  les  pays  de 
TEurope  ^tant  de  sacrifier  la  loi  du  domicile  k  la  loi  nationale 
pour  determiner  le  statut  personnel,  quels  nouveaux  conflits 
ne  peut-on  entrevoir  avec  les  diverses  nationalitds  dont  on  peut 
^tre  combie  ? 

II  y  a  lieu  d'^tudier  la  nationality  en  vue  d'un  r^lement  en 
accord  avec  les  besoins  politiques  des  6tats  et  les  droits  ciyils  des 
individus,  d'examiner  s'il  n'y  a  pas  de  mesures  k  recommander  qui 
peuvent  concilier  les  uns  avec  les  autres. 

J*ai  I'honneur  de  proposer  qu*un  projet  de  r^glement  sur  la 
nationality,  susceptible  d'etre  adopts  d*une  fa<^on  identique  par  les 
6tats  civilises,  soit  mis  k  T^tude  d'une  commission  de  TAssocia- 
tion.  Dbs  maintenant  je  soumets  les  propositions  suivantes  pour 
son  examen : 

1.  Le  mineur  a  la  nationality  de  son  pbre. 

2.  L'enfant  n^  sur  le  territoire  d'un  6tat  ou  son  p^re  est 
etranger  doit,  2t  Tarriv^e  de  sa  majority,  prouver  qu'il  a 
conserve  la  nationality  de  son  p^re.  A  d^faut  d'en  faire 
la  preuve  il  est  consider^  comme  dependant  de  T^tat  de  son 
pays  de  naissance. 

3.  I^  nationality  ne  se  transmet  pas  au  d^lk  de  la  deuxi^me 
generation  nee  k  I'etranger. 

4.  En  cas  de  descente  d'ascendants  de  differentes  nationali- 
tes  la  nationalite  des  enfants  legitimes  est  derivee  du  sexe 
masculin  k  Texclusion  du  sexe  feminin. 

5.  A  defaut  de  pfere  legitime  Tenfant  est  ne  sous  la  depen- 
dance  de  l'6tat  sur  le  territoire  duquel  il  est  ne. 
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J'appelle  Tattention  sur  le  fait  que  les  principes  ^noncds  aux 
articles  2  et  3,  les  seuls  qui  ne  soient  pas  en  quelque  sorte  le  droit 
commun  de  TEurope,  sont  emprunt^,  Tun  au  droit  anglais  et 
r  autre  k  la  loi  fran^aise  de  1874. 

Je  n'ai  pas  la  pretension  de  mettre  mes  propositions  en  avant 
comme  n'^tant  pas  susceptibles  de  beaucoup  d'am^lioration  et 
cela  surtout  quant  k  la  forme.  Je  les  soumets  aux  deliberations 
de  TAssociation,  soit  k  celles  de  la  Commission  qu'elle  nommera, 
dans  I'espoir  qu'elles  puissent  foumir  un  terrain  qui  facilitera 
la  discussion. 

Mr.  Barclay  concluded  by  proposing  that  a  Committee  be 
appointed  to  consider  the  question  and  report  to  the  next  Confe- 
rence. SiGNOR  CoRSi  thought  it  very  important  that  a  Committee 
should  enquire  into  the  retro-active  effect  of  laws  affecting 
nationality.  Mr.  Barclay  explained  that  the  question  which 
had  arisen  in  France  depends  on  the  words  "  Sont  Fran9ais " 
used  in  the  law  of  1889.  Article  2  of  the  Civil  Code — which 
provides  that  laws  have  no  retro-active  effect — had  been  held 
by  some  of  the  French  Courts  inapplicable  to  the  law  of  1889, 
but  the  question  had  not  yet  been  before  the  Court  of  Cassation. 
It  was  likely  soon  to  be  brought  before  that  Court. 

Professor  Gabba  dwelt  on  the  great  importance  of  the  question, 
and  its  bearing  upon  the  whole  field  of  private  International  law. 
He  supported  the  appointment  of  a  Committee. 

The  proposal  that  a  Committee  be  appointed  was  carried 
unanimously. 

Conflict  of  Marriage  Laws. 

Professor  C.  F.  Gabba,  Pisa,  in  introducing  this  subject,  pointed 
out  that  the  question  of  the  validity  of  marriages  enters  into  the 
very  texture  of  Society.     He  presented  the  following  paper : — 

Honorables  Collegues, 

Charge,  depuis  un  mois  seulement,  du  rapport  que  je  vous 
soumets,  il  m'a  ete  impossible  d'y  developper,  autant  qu'il 
eftt  ete  convenable,  les  conclusions  que  je  vous  propose.  Je  me 
borne,  par  consequent,  k  Texpose  de  ces  conclusions,  qui,  du 
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reste,    sont  d'aussi    profondes    convictions  pour  moi  que  pour 
beaucoup  d'  autres  jurisconsultes. 

Afin  d'amener  cette  conformity  de  vues  parmi  les  nations 
chr^tiennes  au  sujet  des  conditions  de  la  validity  des  manages 
contractus  soit  par  des  nationaux  en  pays  Stranger,  soit  par  des 
Strangers  dans  le  territoire  national,  qui  est  parmi  les  plus  fonda* 
mentales  conditions  de  Tordre  international  et  de  la  morality 
universelle,  je  crois  que  notre  association  devrait  reconnaitre : 

I**.  Tout  mariage  est  valablement  contract^,  soit  dans  la 
forme  ext^rieure  ^tablie  par  la  lex  loa\  soit  par  devant  les 
autoritds  diplomatiques  ou  consulaires  dont  reinvent  les  deux 
parties  contractantes,  d'aprbs  la  forme  en  vigueur  dans  T^tat 
auquel  les  deux  contractants  appartiennent  comme  sujets ; 

II**.  La  capacity  personnelle  du  futur  et  de  la  future, 
savoir,  V  ige  requis  pour  le  mariage,  les  emp^chements 
provenant  soit  de  la  parent^  entre  les  ^poux,  soit  du  d^faut 
de  consentement  des  parents  ou  tuteurs,  se  r^glent  d'  apres 
la  loi  personnelle  de  chacun  des  ^poux ; 

III^  Les  effets  du  mariage  sur  I'^tat  de  la  femme>  et  sur 
r^tat  des  enfants  n^s  avant  le  mariage,  se  r^glent  d'apr^s  la 
loi  personnelle  du  mari  lorsque  le  mariage  a  ^t^  contract^ ; 

IV**.  Les  droits  et  devoirs  du  mari  envers  la  femme,  et  de 
la  femme  envers  le  mari,  sont  reconnus  et  proteges  selon  la 
loi  personnelle  du  mari,  saufies  restrictions  du  droit  public  du 
lieu  de  la  residence  des  ipoux  ; 

V°.  Le  contrat  matrimonial,  en  tant  qu'il  n'est  pas  fix^  par 
les  stipulations  expresses  des  ^poux,  se  r^gle  d'aprfes  la  loi 
personnelle  du  mari  au  moment  de  la  conclusion  du  mariage  ; 

VP.  Un  changement  de  la  loi  personnelle  du  mari  n'a 
aucune  influence  sur  le  contrat  matrimonial ; 

VIP.  Le  divorce  est  admissible  ou  non,  d'aprfes  la  loi 
personnelle  des  ^poux,  savoir  d'aprbs  la  loi  personnelle 
du  mari; 

VHP.  Les  causes  du  divorce  doivent  etre  reconnues  en 
meme  temps  par  la  loi  personnelle  des  ^poux,  et  par  la  loi  du 
lieu  od  Taction  est  intent^  ; 
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Un  simple  coup  d'oeil  sur  les  conclusions  pr^cedentes  vqus 
fera  saisir,  honorables  collogues,  ce  qui  y  manque  du  point  de  vue 
d'un  r^glement  complet  des  conflits  internationaux  en  mati^re  de 
manage. 

On  y  fait  souvent  mention  de  loi personntlU^  sans  d^finer  si  par 
li  on  doit  entendre  la  loi  nationaU^  ou  bien  la  loi  du  domicile, 
C'est  k  dessein,  Messieurs,  que  je  n'ai  pas  voulu  d^finir  ce  point. 
En  elTet  celui-ci  est  un  des  points  les  plus  fondamentaux,  et 
en  m6me  temps  les  plus  controvers^s,  du  droit  international  priv^ 
en  g^n^ral.  II  suffirait  k  lui  seul  pour  nous  fournir  le  sujet  d'une 
bien  longue  discussion.  Aussi  j'ai  pr^fer^  de  le  laisser  en  dehors 
de  mon  programme,  tout  en  expriroant  le  voeu  que  notre  associa- 
tion veuille  bien  I'inscrire  parmi  les  sujets  d'^tudes  de  sa  prochaine 
reunion. 

II  n'est  rien  dit  non  plus,  dans  les  conclusions  sus-^nonc^es, 
touchant  le  crit^rium  de  la  competence  judiciaire,  soit  pour 
Tannulation,  soit  pour  la  dissolution  des  manages  des  Strangers. 
C'est  aussi  un  point  tr^s  controversy  dans  la  science,  que  je  n'ai 
pas  voulu  aborder,  mais  que  notre  association  ne  doit  perdre 
de  vue  dans  la  suite,  si  elle  consent  k  Tajourner.  Notre  tiche 
actuelle,  honorables  coUbgues,  ne  saurait  embrasser  toute  T^tendue 
du  droit  international  privd  en  fait  de  manage,  sans  d^passer  les 
limites  de  temps  pr^dtablies  k  nos  discussions.  Qu'il  nous  suffise 
de  tomber  d'accord  sur  les  points  les  plus  essentiels  d'une  mati^re 
si  vaste  et  si  compliqu^e. 

On  Resolution  I.,  Professor  (jABBA  observed  that  the  principle 
of  the  iex  loci  as  governing  the  form  of  marriage  is  generally 
accepted  already.  The  French  and  Italian  tribunals  have  recog- 
nised marriages  by  simple  consent  in  certain  cases,  and  in  the 
United  States  of  America  no  form  of  marriage  is  required,  it  being 
.simply  necessary  to  prove  that  the  parties  have  entered  into  a 
contract  of  marriage.  But  it  is  impossible  altogether  to  separate 
the  form  of  marriage  from  regulations  affecting  th6  capacity  to  enter 
into  marriage.  Thus  in  Russia  and  in  Greece  no  marriage  of  sub- 
jects of  those  countries  can  be  valid  without  a  religious  ceremony 
according  to  the  rites  of  the  Groek  Church.    As  regards  capacity 
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the  personal  capacity  of  each  of  the  parties  must  be  respected. 
Professor  Bar's  proposal  at  the  Institute  of  International  Law 
that  the  husband's  personal  law  alone  should  govern  the  validity 
of  the  marriage  was  not  approved.  The  speaker  explained  that 
he  had  used  the  words  ''personal  law"  designedly,  wishing  to 
avoid  entering  into  the  question  whether  that  personal  law  should 
be  governed  by  the  domicile  or  by  the  nationality  of  the  indi- 
vidual. For  his  own  part  he  protested  against  the  idea  that  per- 
sons may  settle  in  a  country  other  than  that  of  their  origin,  and 
for  generations  preserve  there  a  foreign  status.  For  this  reason 
he  was  in  favour  of  domicile  as  the  criterion,  although  this  view 
was  contrary  to  the  general  opinions  held  in  Italy.  He  would 
also  point  out  that  nationality  may,  in  certain  cases,  be  acquired 
by  a  prolongation  of  domicile,  so  that  it  might  be  possible  to 
reconcile  the  two  ideas  if  the  conditions  of  domicile  were  properly 
examined  and  defined,  as  Mr.  Barclay  had  proposed  with  regard 
to  nationality.  The  proposal  of  Resolution  II.  was,  he  observed, 
contrary  to  the  resolution  adopted  at  the  Liverpool  Conference 
of  1882  in  the  following  terms: — 

"That  this  Conference  adopts  a  Resolution  embodying 
the  opinion  expressed  by  Sir  Robert  Phillimore  in  1879, 
viz. : — ^That  in  this  contract  of  contracts  a  marriage  before 
the  Civil  Officer  according  to  the  forms  and  with  the  details 
prescribed  by  the  civil  laws  of  the  country  where  it  is  cele- 
brated should  be  everywhere  recognised  as  valid." 

That  resolution  was  adopted  by  twenty-two  votes  to  three,  but 
Mr.  Alexander,  in  the  paper  read  by  him  before  the  Berne  Con- 
ference of  1880,  had  shown  that  Sir  Robert  Phillimore's  proposal 
was  impracticable,  and  he  (Professoi  Gabba)  entirely  agreed  with 
that  criticism. 

Mr.  Alexander  expressed  himself  as  adhering  to  the  same 
opinion  which  he  had  expressed  at  Berne,  and  said  that  he  was 
one  of  the  minority  of  three  who  voted  against  the  resolution 
adopted  at  Liverpool,  which  he  felt  to  be  altogether  imprac- 
ticable. 
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Mr.  Barclay  thought  it  would  be  desirable  to  refer  the 
matter  for  further  discussion  to  a  committee.  Professor  Gabba's 
proposed  resolutions  were,  in  the  main,  those  adopted  at  the 
Institute  of  International  Law  at  its  Lucerne  meeting ;  they  might 
be  improved  and  completed  by  this  Association.  On  Resolution  I. 
he  suggested  that  the  diplomatic  or  consular  authority  of  either 
party  would  suffice,  and  as  to  Resolution  VIII.  he  enquired 
whether  the  laws  of  both  parties  were  intended. 

Professor  Gabba  accepted  the  proposed  modification  of  Reso- 
lution I.,  and  replied  in  the  affirmative  as  to  the  intention  of 
Resolution  VIII. 

M.  Valery  made  some  remarks  on  Resolution  VI. 

M.  Elie  de  Soundy,  St.  Petersburg,  pointed  out  that  the 
question  of  the  validity  of  marriages  is  important  as  affecting 
other  branches  of  law ;  for  instance,  the  rights  of  inheritance  with 
r^ard  to  divorce.  He  said  that  in  Russia  a  divorce  must  be  pro- 
nounced by  the  Holy  Synod.  Except  in  the  case  of  a  Russian 
noble  lady,  marriage  in  Russia  always  gives  to  the  wife  the  status 
of  her  husband.  Even  where  one  party  is  foreign,  the  marriage  of 
a  Russian  subject,  who  is  an  orthodox  Greek,  must  always  be  a 
religious  marriage. 

The  proposal  for  a  Committee  was  agreed  to  unanimously. 
The  Conference  shortly  afterwards  adjourned. 

The  Honorary  General  Secretary  presented  a  report  ot 
the  Executive  Council,  and  a  paper  on  Domicile  and  Allegiance 
by  Mr.  William  Griffith.  Both  these  papers  will  be  found  in 
the  Appendix. 

Saturday,  8th  October. 

Morning  Sitting. 

The  Conference  met  at  lo  a.m..  Dr.  Wendt,  presiding. 
The  minutes  of  the  previous  day's  sittings  were  read  and  con- 
firmed. 

Mr.  Bailey  suggested  that  the  subject  of  Commissions 
Rogatoires  should  be  referred  to  the  same  Committee  as  that  on 
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Foreign  Judgments:    the   consideration   of    this    proposal    was 

deferred  till  after  the  discussion  on  Notarial  Acts. 

A  telegram  was  read  from  Consul  de  Scherzer,  one  of  the  oldest 

members  of  the  Association,  regretting  that  the  state  of  his  health 

prevented  him  from  being  present  at  Genoa  during  the  Conference. 

The  Secretary  was  desired  to  thank  him  for  his  message,  and  to 

express  the  regret  of  the  Conference  at  his  absence. 

Mr.  Barclay,  Hon.  Secretary  of  the  Territorial  Waters 
Committee  stated  that  his  Committee,  soon  after  its  appoint- 
ment at  the  Session  of  1887,  issued  a  preliminary  report  and 
questionnaire,  which  were  widely  circulated  among  persons, 
government  departments,  and  corporations,  from  whom  useful 
information  on  the  subject  might  be  obtained. 

A  certain  number  of  replies  had  been  received.  These  were 
from  Privy  Councillor  Hartmann,  Hanover ;  Dr.  H.  Harburger, 
Munich ;  Professors  Corsi,  Pisa,  and  Gabba,  Leghorn ;  Professor 
Fiore,  Naples;  Professor  Torres  Campos,  Granada;  Professor 
Kleen,  Sweden  and  Norway  ;  Lieutenant  Andrew  R.  Gordon  and 
Professor  Weldon,  Canada,  and  Mr.  T.  H.  Haynes,  Australia. 

Mr.  Barclay  proposed  that  these  replies  be  printed  as  an 
appendix  to  the  annual  report,  as  their  value  lay  in  their  detail.(') 

The  same  question  had  meanwhile  been  occupying  the  Institute 
of  International  Law,  which,  like  the  Association,  had  begun  by  a 
questionnaire,  confined,  however,  to  its  own  members.  Owing  to 
the  retirement  of  M.  Renault,  the  Paris  Professor  of  International 
Law,  Mr.  Barclay  had  been  appointed  "  reporter  "  of  the  Com- 
mittee of  the  Institute,  and  had  drawn  up  a  report  on  the  question 
for  the  meeting  which  had  just  been  held  at  Geneva.  He  gave 
an  analysis  of  this  report  and  his  conclusions,  which  the  Institute 
have  only  considered  thus  far  in  Committee.  A  number  of 
the  members  of  the  Committee,  viz.,  M.  Desjardins,  Advocate- 
General  of  the  Court  of  Cassation,  Member  of  the  Institute  of 
France ;  Feraud-Giraud,  Judge  of  the  French  Court  of  Cassation  ; 

(^)  It  has  been  thought  better  to  print  the  replies,  together  with  the  report  uf 
this  discussion,  in  a  separate  pamphlet,  copies  of  which  can  be  obtained  of 
the  Secretary,  33,  Chancery  Lane,  London,  W.C.,  price  is.  6d. 
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Herr  Harburger,  Judge  of  the  Court  of  First  Instance  at  Munich  ; 
Herr  Hartmann,  Privy  Councillor,  Hanover;  Herr  Perels,  Director 
of  the  German  Admiralty;  Marquis  d'Olivart,  Ex-professor  of 
International  Law  at  Madrid ;  and  M.  Edouard  Rolin  Jacquemyn, 
Editor  of  the  Revue  de  droit  international^  had  however,  agreed, 
with  some  modifications,  to  the  set  of  rules  Mr.  Barclay  had 
proposed,  and  which,  after  having  been  further  considered  at  an 
intersessional  meeting  of  the  Committee,  will  be  submitted  to 
the  Institute.    The  rules  thus  far  proposed  are  as  follows  :— 

Llnstitut  de  droit  international,  r^uni  en  assembl^e  pl^ni^re  k 
le  189  , 

Consid^rant  que  la  mer  territoriale  comprend  en  principe  toute 
la  zone  sur  laquelle  T^tat  riverain  peut,  ^  partir  de  la  c6te,  exercer 
son  empire,  mais,  que  des  temperaments  ont  ^t^  dans  la  pratique 
apport^  k  Tapplication  de  ce  principe ; 

Recommande  aux  Puissances  maritimes,  r^unies  en  Congres, 
Tadoption  des  regies  suivantes  concemant  le  regime  de  la  mer 
territoriale : 

NO  I.  U^tat  dont  depend  la  c6te  est  souverain  exclusif  sur 
une  zone  de  la  mer  qui  la  baigne,  sauf  le  droit  de  passage 
inoffensif  r^serv^  k  Tarticle  6. 

Cette  zone  est  appeMe  la  mer  territoriale. 

NO  2.  La  zone  de  mer  territoriale  s'dtend  ^ 
de  la  laisse  de  basse  mar^e  sur  toute  T^tendue  des  cotes,  i  rooins 
qu'un  usage  continu  et  s^culaire  n'ait  consacr^  une  zone  plus 
large. 

NO  3.  Pour  les  baies,  la  largeur  de  est  mesur^e  ^ 

partir  d'une  ligne  droite  tir^e  en  travers  de  la  baie  dans  la  partie 
la  plus  rapproch^e  de  I'ouverture,  011  T^cart  entre  les  deux  cotes 
de  la  baie  est  le  double  de  T^tendue  fix^e  comme  celle  de  la  mer 
territoriale. 

NO  4.  Les  embouchures,  quelle  qu*en  soit  la  largeur,  de 
rivieres  navigables  et  entiferement  nationales,  sont  assimil^es  aux 
rivieres  elles-m^mes. 

NO  5.  I*"  II  sera  us^  de  la  mer  libre  comme  d'un  bien  commun, 
de  fa^on  ^  ne  porter  aucun  prejudice  aux  biens  et  aux  personnes 
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des  ressortissants  des  J^tats  riverains  ou  ^  la  neutrality  de  ces 
6tats; 

2''  Des  hostility  entre  bellig^nts,  k  portde  de  canon  de  la 
cote  de  T^tat  riverain,  constituent  une  atteinte  k  sa  neutrality. 

NO  6.  i"*  Tous  les  navires  sans  distinction  ont  le  droit  de 
passage  inoffensif  par  la  mer  territoriale ; 

2*"  Les  crimes  et  les  ddits  commis  k  bord  d'un  navire  Stranger 
de  passage  par  la  mer  territoriale  et  qui  n'impliquent  pas  une 
violation  des  droits  ou  des  int^r^ts  de  T^tat  riverain,  ou  de  ses 
ressortissants,  sont  en  dehors  de  la  juridiction  de  I'^tat  riverain  ; 

3**  L'^tat  riverain  est  tenu  de  veiller  k  la  s^urit^  de  la  naviga- 
tion dans  ses  eaux  territoriales,  et  les  vaisseaux  qui  les  traversent 
se  conformeront  aux  r^glements  sp^iaux  de  police  Mict^  par 
r^tat  riverain  dans  TinterSt  de  la  navigation. 

NO  7,  Tout  navire  qui  mouille,  louvoie  ou  s'arrSte  dans  les 
eaux  territoriales  se  soumet  k  la  juridiction  de  TJ^tat  riverain. 
L'^tat  riverain  a  le  droit  de  continuer  sa  poursuite  sur  la  haute 
mer  pour  arrSter  celui  qui  aurait  commis  une  infraction  dans  les 
limites  de  ses  eaux.  En  cas  de  capture  sur  la  haute  mer,  le  fait 
sera,  toutefois,  notifid  k  T^tat  dont  depend  le  delinquanl,  et  en 
Tabsence  de  toute  reclamation  du  cote  de  cet  ^tat  dans  un  a<flai 
de  ,  il  sera  jug^  conform^ment  i  la  loi  de  T^tat 

riverain, 

NO  8.  L'exterritorialit^  des  navires  de  guerre  et  de  ceux  qui 
leur  sont  assimil^s  n'est  pas  touch^e  par  les  dispositions  ci- 
dessus. 

Mr.  Barclay  submitted  these  rules  to  the  Association  as  his 
proposals,  and  suggested  that  criticism  of  them  be  invited  among 
members  of  the  Association  and  others.  He  took  this  opportunity 
to  remark  that  the  two  bodies  were  in  no  wise  rivals,  but  a  sort 
of  upper  and  lower  house,  the  Association,  as  a  popular  body, 
dealing  essentially  with  the  more  practical  aspects  of  the  interna- 
tional matters  engaging  its  attention,  while  the  Institute,  exclu- 
sively composed  of  specialists,  kept  watch  over  the  development 
of  pure  international  law,  the  humanitarian  object  of  which  was  to 
adapt  practice  to  the  requirements  of  abstract  justice.     He  fore- 
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saw  the  greatest  advantage  from  the  two  bodies  working  simul- 
taneously on  this  question  of  Territorial  Waters,  and  hoped  that 
the  ultimate  resolutions  would  bear  their  joint  imprimatur.  He 
stated  that  the  Committee  proposed  to  issue  a  further  circular, 
with  a  view  of  obtaining  more  complete  information. 

SiGNOR  CoRSi  expressed  the  thanks  of  the  Conference  to  Mr. 
Barclay  for  the  work  he  had  done  as  secretary  of  the  Committee. 
He  feared  that  the  proposals  of  the  Institute  of  International  Law 
did  not  sufficiently  take  account  of  the  distinction,  between  the 
right  of  property  and  that  of  Sovereignty.  He  thought  the  word 
"use"  in  article  s  of  the  Institute  draft  objectionable,  and  con- 
sidered Sir  Travers  Twiss's  suggested  distinction  between  "  terri- 
torial waters'*  and  "jurisdictional  waters"  a  very  valuable  one. 
In  article  6,  §  2,  the  phrase  "Sont  en  dehors,"  he  considered, 
goes  too  far ;  and  he  suggested  the  substitution  of  the  wording, 
"ne  retrent  pas  n^cessairement  dans  la  juridiction."  He  re- 
marked on  the  insufficiency  of  the  three  mile  limit  for  many 
purposes,  and  observed  that  for  customs  purposes  a  wider  limit  is 
generally  recognised. 

Dr.  Wbmdt  referred  to  the  origin  of  the  British  "  Territorial 
Jurisdiction  Act,"  which  arose  out  of  a  conflict  of  opinion 
amongst  the  English  judges  in  the  case  of  the  Franconia^  as  to 
whether  the  captain  of  a  foreign  ship  was  liable  to  be  tried  for 
manslaughter  in  an  English  Court,  by  reason  of  negligence  on  his 
part  which  had  caused  the  loss  of  life  by  collision  within  three 
miles  of  the  English  Coast. 

Mr.  McArthur  thought  it  very  desirable  to  continue  the 
prosecution  of  the  enquiry,  and  proposed  "That  the  best  thanks 
of  the  Conference  be  accorded  to  Mr.  Barclay  for  the  valuable 
report  he  has  presented,  and  that  the  Committee  be  requested  to 
continue  its  labours  in  concert  with  the  Committee  of  the  Insti- 
tute of  International  Law  on  the  same  subject" 

Mr.  Barclay,  replying  to  Signor  Corsi,  pointed  out  that  the 
customs  limit  of  jurisdiction  had  never  been  recognised  as  bind- 
ing on  other  nations.     In   England   the   limit   of  jurisdiction 
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authorised  by  municipal  law  is  six  miles,  but  as  against  foreigners 
'  no  attempt  is  made  to  exercise  jurisdiction  for  the  enforcement  of 
the  English  customs  beyond  the  three  mile  limit.  Signor  Corsi 
and  the  speaker  started  from  different  points  of  view,  but  they 
did  not  materially  differ  in  the  result.  The  former  protested 
against  the  old  idea  of  particular  dominion  over  the  sea;  Mr. 
Barclay  started  from  that  of  a  common  property  in  it.  The 
proposals  of  the  Washington  Conference  and  of  the  North  Sea 
Convention  show  that  the  sea  is  not  res  nullius^  but  belongs  to  all 
mankind. 
The  resolution  was  adopted  unanimously. 

Notarial  Acts. 

Herr  Carl  W.  Batz  (Mainz)  read  the  following  paper  by  Dr. 
Comm.  Villa-Pernice(I)  (Milan)  prevented  by  ill-health  from 
attending  the  Conference,  on  the  unification  of  the  law  relating 
to  Notarial  Acts. 

Proposition. 
Egaliser  (unifier)  ies  formes  essentielles  notariales  de  manure 
qu'elles  puissent  offrir  matihre  de  legislation  internationak,  et 
atiribuer  aux  actes  rkdigks  conformkment  a  as  formes^  caractere  de 
reconnaissement  et  de  validitt  dans  le  pays  et  dans  Ies  Etats 
aderens. 

Rapport. 

Les  relations  de  pays  k  pays,  favorisfe  par  Ies  communications 
sans  cesse  croissantes,  sont  devenues  si  nombreuses  et  import- 
antes  dans  le  champ  industriel  et  commercial  aussi  bien  que  civil 
et  politique,  qu'elles  pr^sentent  aujourd'hui  large  matifere  k  former 
un  Code  pour  les  renfermer  et  les  sanctionner  d'une  manibre 
moins  incertaine  et  al^atoire  qu*au  moyen  des  conventions  et 
trait^s  intemationaux  dont  Faction  est  restreinte  temporaire, 
dirig^e  les  plus  souvent  selon  la  volont^  et  au  profit  des  plus 
fort  et  des  plus  puissants.  Jusqu'd  ce  que  les  relations  ne  soient 
disciplines  par  les  rfegles  d'un  Code  reconnu  et  admis  par  le 

(*)  We  regret  to  state  that  Signor  Villa-Pemice  is  since  deceased.— /r<?«. 
Gen.  Sec. 
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ccnsentement  de  chaque  nation  et  dans  le  but  meme  d'en  faciliter 
la  formation,  il  est  cependant  indispensable  de  suivre  encore  la 
r^gle  des  conventions  et  des  traitds  en  les  dlargissant  k  mesure,  en 
rapport  k  ces  points  qui,  par  leur  importance  et  leur  enchalne- 
ment  intime  avec  la  vie  ext^rieure  de  peuples,  peuvent  donner 
mati^re  k  Tapplication  des  regies  communes. 

N'est-ce  pas  ainsi  que  le  flambeau  de  la  civilisation  a  comun- 
iqu^son  ^tincelle  de  Nation  k  Nation?  Chemins  de  fer,  poste, 
tel^graphe  et,  non  seulement  dans  I'ordre  materiel,  mais  aussi 
dans  rint^llectuel :  protection  de  la  propri^t^  litt^raire,  r^glement 
pour  la  compilation  des  statistiques,  Etudes  scientifiques  de  toute 
nature,  et  pour  rendre  moins  graves  les  fl^ux  amends  par  les 
guerres,  institution  de  la  Croix  Rouge,  arbitrages  intemationaux, 
reconnaissement  du  droit  des  neutres,  protectorats  internation- 
aux,  neutralisation  des  territoires  meme  inexplor^s  et  ainsi  de 
suite. 

C'est  ainsi  que  les  rapports  intemationaux  ont  accueilli  et  dis- 
cipline avec  les  droit  des  gens  beaucoup  de  points  du  droit  priv^. 
Et  il  n'en  pouvait  Stre  auirement  devant  la  tendance  vainement 
combattue  par  des  int^rSts  particuliers,  de  former  pour  ainsi  dire 
du  monde  civil  comme  un  seul  pays,  une  seule  grande  famille. 

Du  moment  qu'il  est  admis  par  tous  les  peuples  que  le  notaire 
est  Torgane  destin^  k  donner  foi  aux  actes  les  plus  importans  de 
la  vie  civile,  n'est  il  pas  desirable  qu'il  puisse  intervenir  une 
entente  pour  co-ordiner  et  unifier  dans  Tintdret  g^n^ral  en  par- 
ticulier  les  formules  essentielles  de  sorte  que  les  actes  relatifs, 
dans  lesquels  ces  formules  seraient  observ^es,  puissent  trouver 
place  pour  une  l^islation  internationale,  dtre  reconnues,  avoir 
partout  la  meme  force  probante  qu'elles  auraient  dans  le  pays  oh 
elles  auraient  6i6  cr^es. 

Le  principe  gendralement  admis  que  /ocus  regit  actum,  nous 
«  d^j^  conduits  jusqu'k  un  certain  point  k  des  concessions  im- 
portantes ;  mais  il  est  toujours  indispensable  de  constater  si  les 
actes  provenant  de  Tdtranger  sont  conformes  aux  prescriptions 
probatoires  du  droit  local.  II  est  done  ndcessaire  que  le  principe 
des  ces.  formules  s'elargisse  de  mani^re  k  pouvoir  comprendre 
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dans  le  mot  locus^  non  pas  le  territoire  restreint  d'un  seul  pays 
miis  de  tous  le  pays  qui  accepteraient  cette  unification. 

II  ne  faudrait  pas  s'arreter  aux  obstacles,  qui  ^  premiere  vue 
nous  semblent  insurmontables  pour  r^soudre  ce  probl^me;  au 
contraire  Tdtude  s^rieuse,  impartiale,  diligente  devrait  s'y  appli- 
quer  pour  en  venir  ^  bout  au  b^ndfice  de  tous  les  pays  int^ress^. 

Dans  presque  tous  les  Etats  le  notariat  est  r^gl^  par  des  lois  ou 
r^gldmens  speciaux  concernant  la  nomination,  la  cessation  du 
notaire,  la  determination  des  fonctions  relatives,  la  formation  et 
les  attributions  des  chambres,  conseils,  des  Corps  du  notairat  et 
des  archives,  la  competence  et  le  tarif  pour  en  r^gler  les  honor- 
aires.  II  est  vrai  que  ces  r^glemens  ne  peuvent  dtre  ^gaux 
partout,  puisqu'ils  dependent  des  usages,  des  habitudes  locales, 
des  lois  sp^ciales;  il  n*en  est  pas  moins  vrai  que  le  notaire  a 
partout  caract^re  officiel  et  quality  de  fonctionnaire  public  et  que 
I  on  attribue  aux  actes  qui  en  sont  T^manation  le  caractbre 
d'autenticit^  et  de  foi  publique,  pourvu  que  les  formalit^s  pr^s- 
crites  aient  ^t^  observe.  Et  c'est  justement  dans  la  definition  de 
ces  formes  que  Ton  peut  esp^rer  une  entente,  puisque  les  plus 
importantes  sont  identiques  dans  les  diverses  legislations.  Les 
differences  pourraient  ^tre  facilement  enlev^es  si,  en  admettant  le 
principe  d*une  unification  dans  Tint^r^t  general.  Ton  voulait 
etablir  des  conventions  pour  Tobtenir  en  confiant  T^tude  ^  une 
reunion  de  dei^gu^s  des  etats  interesses. 

Les  formes  essentielles  ^e  resument  dans  la  date,  Tintitulation 
des  actes,  la  signature  du  notaire,  des  temoins  des  parties  contrac- 
tantes ;  la  langue  dans  laquelle  Facte  doit  Stre  redige.  On  pourra 
discuter  si  indication  de  la  date  doive  comprendre  Theure, 
toujours,  ou  en  des  cas  determines ;  si,  par  intitulation  on  droit 
entendre  la  supreme  autorite  de  Tetat,  ou  la  forme  de  gouyeme- 
ment ;  si  la  signature  des  temoins  soit  toujours  requise  et  dans 
quels  cas  elle  ne  le  soit  pas ;  quand  (par  exemple)  Facte  est  re^if 
et  dresse  par  deux  notaires;  si  les  partis  covenues  doivent 
signer  ^  la  fin  de  Facte  ou  sur  chaque  feuillet;  ou  s'il  suflfit 
que  chaque  feuillet  soit  signe  du  notaire  et  des  temoins !  si, 
quand  les  parties  convenues  \  Facte  ou  Fune  d'elles  soient  anal- 
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phabet^s  Ton  doive  le  constater  dans  I'acte  m^me ;  si  Facte  doit 
etre  redigd  dans  la  langue  du  pays  ou  il  a  ^t^  stipule  et  en  cas 
contraire  si  Ton  devra  en  exiger  la  traduction,  k  moins  que  le 
notaire  et  les  t^moins  ne  connaissent  ta  langue  ^trangbre,  et  enfin 
si  la  nuUit^  de  Tacte  doit  Stre  limits  aux  seules  cas  d'irr^gularit^ 
dans  les  formes  essentielles  pr^rites. 

Loin  de  supposer  que  les  points  signal^  puissent  rdsoudre 
le  probUme,  nous  les  indiquons  dans  le  seul  but  de  les  tracer  dans 
leur  lignes  principales.  Si  T^tude  en  sera  entreprise,  ces  points 
devront  probablement  subir  de  grandes  modifications  et  il  pourra 
en  surgir  d'autres  k  mesure  que  Ton  comparera  entre  elles  les 
diir(^rentes  legislations  et  les  diff^rents  usages.  Par  exemple :  le 
principe  admis  en  Angleterre  qu'un  notaire  ^quivaut  k  deux 
t^moins  :  unus  twtarius  equipolUt  duobus  tatibus  (Gibbon  :  codex 
juris  ecclesiastici  Anglicani),  ne  s'accorde  pas  avec  la  rfegle  com- 
muniment  accept^e  qui  exige  le  notaire  et  deux  t^moins,  et  seule- 
ment  quelque  legislation,  comme  la  rran9aise  et  d'autres  en  des 
cas  particuliers,  admettent  que  si  Tacte  est  r^dig^  par  deux 
notaires  Ton  puisse  faire  k  moins  des  t^moins.  La  plus  grande 
difference  est  en  ceci,  qu'en  Angleterre  un  acte  pent  ^tre  legale- 
ment  stipule  devant  deux  tdmoins  lesquels  Equivalent  au  notaire. 
Cependant  les  notaires  anglais  sont  reconnus  commes  des  fonc- 
tionnaires  publiques  et  pour  quelques  actes  leur  intervention  est 
n^cessaire* 

Sur  le  point  de  la  capacity  d'un  notaire  k  dresser  un  acte  il  y  a 
une  difficult^  pour  Tunification.  Un  acte  r6dige  par  un  notaire 
competent  dans  un  pays  aura  t-il  la  m^me  valeur  dans  un  autre 
ou  cette  competence  soit  excluse  du  notariat  ?  Le  probl^me  peut 
se  resoudre  par  le  principe  general  que  :  locus  regit  acium^  et  par 
consequent  Facte  devrait  6tre  admis  et  reconnu  si  les  formes 
essentielles  convenues  dans  le  pays  oii  on  en  fait  usage  ou  ete 
observees. 

II  n'est  pas  necessaires,  croyons  nous,  d'entrer  dans  d'autres 
argumens  pour  prouver  qu'au  surplus  la  question  mErite  d'etre 
prise  en  consideration  par  Tillustre  Association  afin  qu'elle 
veuille  en  deiiberer  Uetude  et  en  faire  reunir  les  pieces  illus- 
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tratives  n^cessaires  par  un  Comit^  nomm^  par  le  Pr&ident  de 
TAssembl^e. 

Pour  d^montrer  rimportance  du  problfeme  et  la  possibility  de  le 
r^soudre,  nous  ajouterons  ici  que  dans  beaucoup  de  pays  et  surtout 
en  Italie  on  a  accompli  Tunification  des  dispositions  sur  le 
notarial  en  enlevant  les  diversit^s  existantes  entre  plusieurs 
Provinces  et  contr^es,  prdludant  ainsi  k  une  unification  plus 
^tendue  dans  Tintdr^t  des  pays  qui  y  feront  adhesion. 

II  est  utile  d'ajouter  que  dans  TAssembl^e  des  Notaires  ita- 
liens  (dont  celui  qui  ^crit  ^tait  le  President)  qui  eut  lieu  k  Milan 
k  la  suite  de  celle  qui  se  tint  k  Rome  dans  le  but  d'apporter  quel- 
que  modification  k  la  loix  unificative  notariel  du  1879,  un  notaire 
Espagnol,  M.  Jos^  Gonzalo  de  Las  Casas,  notaire  de  Madrid  et 
directeur  de  la  Gaceia  delNotariado  Espanol^  envoya  une  salutation 
cordiale  aux  Notaires  rdunis  k  Milan  en  expriment  le  voeu  que  ce 
Congrbs  fiit  le  pr^liminaire  de  la  grande  Assembl^e  internationale 
reclam^e  par  Timportance  de  Tinstitution. 

Void  comment  il  s'exprimait  dans  cette  d^pbche  dirig^e  au 
President  de  TAssembl^e. 

"  El  Notariado  Espanol,  representado  por  el  decano  della 
prensa  profesional,  felicita  con  todo  entusiasmo  y  cordiaiidad  el 
Notariado  italiano  reunido  in  esa  capital,  considerandolo  como  el 
preliminar  del  gran  Congresso  internacional  notaril  que  le  gran- 
deza  de  la  Institucion  esige/' 

Dans  la  reunion  du  Comit^  de  notaires,  nomm^  par  le  dernier 
Congr^s  de  Turin,  qui  se  tint  r^cemment  k  G^nes,  on  approuva  k 
Tunanimit^  la  proposition  de  promouvoir  k  Taide  de  conventions 
entre  les  ^tats  intdress^s,  Tunification  des  formes  essentielles  du 
notarial  dans  Vint^r^t  g^n^ral  selon  la  proposition  qui  sera 
pr^sent^e  par  Tillustre  Association  dans  la  conference  de  Genes. 

Nous  terminons  ce  petit  apergu  en  esp^rant  qu'on  voudra 
adopter  la  suivante 

PROPOSITION : 

L' Association  pour  la  r^^forme  et  la  codification  des  lois  des 
nation ; 
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Reconnaisant  rimportance  et  ropportunit^  de  la  question 
formuMe : 

En  accepte  la  prise  en  consideration  et  en  renvoye  Texamen  k 
une  Commission  k  dire  par  son  President,  laquelle  doive  en 
r^fi^rer  dans  une  prochaine  Conf(^rence  et  en  proposer  les  point 
sp^iaux  k  admettre  pour  sa  meilleure  solution. 

Mr.  Barclay  explained  that  this  question  is  one  interesting 
solely  to  Continental  jurists,  as  in  England,  the  United  States,  and 
the  British  Colonies,  notaries,  in  the  French  sense  of  the  word,  do 
not  exist. 

Mr.  Rand  Bailey  (Nice)  spoke  to  the  same  effect 

Dr.  Wendt  observed  that  as  regards  most  parts  of  Germany 
the  same  might  be  said;  in  Prussia  the  Rechtsanwalt  is  generally 
the  same  person  as  the  notary. 

M.  Valery  (Montpellier)  thought  the  subject  one  of  consider- 
able importance,  and  proposed  that  the  resolution  should  be 
modified  so  as  to  include  all  "actes  authentiques,"  whether 
notarial  or  not. 

Prof.  Umberto  Gregg  (Genoa)  thdhght  that  before  notarial 
acts  were  reciprocally  recognised  it  would  be  necessary  that  the 
conditions  on  which  notaries  are  admitted  should  be  assimulated. 

Mr.  Barclay  proposed  to  enlarge  the  resolution  by  including 
the  question  of  the  principles  to  be  applied  in  the  construction  of 
contracts  and  other  documents.  He  pointed  out  that  whilst  in 
France  the  tendency  is  to  abridge  the  sphere  of  notarial  acts,  in 
Spain  it  is  still  needful  for  every  kind  of  contract  to  bear  the 
imprimatur  of  a  notary. 

Mr.  Alexander  supported  M.  Valery's  proposal  to  extend  the 
resolution  to  all  "actes  authentiques,"  and  suggested  that  the 
subject  should  be  referred  to  the  Committee  on  Foreign  Judg- 
ments. Both  suggestions  were  accepted,  and  the  resolution  was 
adopted  in  the  following  form  : — 

"  Cette  Association,  reconnaisant  I'importance  et  Topportunitd 
de  la  question  formulae,  k  savoir  : 
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'*  Unifier  les  formes  essentielles  de&  actes  r^dig^  en  la  forme 
authentique^  de  mani^re  qu'elles  puissent  oiTrir  mati^re  de  legisla- 
tion internationale,  et  attribuer  aux  actes  r^dig^s  conform^ment  k 
ces  formes  un  caract^re  de  validity  reconnu  dans  les  pays  et  dans 
les  ^tats  adherents, 

"  En  accfepte  la  prise  en  consideration,  et  en  renvoie  Texamen 
k  la  Commission  sur  TExdcution  des  Jugements  Etrangers." 

The  Conference  then  adjourned. 

Monday  Morning,  ioth  October. 

Dr.  Wendt  presided.  The  minutes  of  Saturday's  meetings 
were  read  and  confirmed. 

The  Civilising  of  Africa. 

Mr.  H.  R.  Fox  Bourne,  Secretary  of  the  Aborigines  Protection 
Society,  London,  read  the  following  paper : — 

At  the  Conference  of  the  Association  for  the  Reform  and 
Codification  of  the  Law  of  Nations,  held  in  1876,  a  committee 
was  appointed  to  consider  and  report  upon  "the  principles  of 
international  law  which  should  govern  the  intercourse  between 
Christian  and  non-Christian  peoples.'*  This  committee's  report 
which  was  submitted  to  the  Conference  of  1877,  pointed  out  that 
"the  relations  which  have  hitherto  subsisted  between  the  two 
great  classes  of  nations  have  been  upon  the  whole  extremely 
unsatisfactory,"  and  declared  that  "  the  root  of  the  evil  lies  in  the 
fact  that  even  such  imperfectly  defined  principles  of  international 
law  as  exist  are  not  regarded  as  binding  by  Christian,  in  their 
intercourse  with  non-Christian,  States."  And  it  laid  down  this 
broad,  and  surely  indisputable  rule  : — "  It  is  doubtless  the  duty 
of  civilised  governments  to  employ  moral  influence  to  induce  a 
non-Christian  people  to  reform  its  laws,  when  these  are  cha- 
racterised by  injustice  or  barbarity;  but  to  interfere  with  the 
administration  of  its  affairs  by  force  is  not  only  to  do  violence  to 
the  rights  of  an  independent  Power,  but  to  run  the  risk  of  under- 
mining an  authority  which  is  probably  the  only  barrier  between 
order  and  anarchy." 
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In  the  fifteen  years  that  have  elapsed  since  that  just  and 
humane  principle  was  asserted  by  the  Association  now  again  in 
conference,  it  has  received  some  recognition  from  the  European 
statesmen  who  direct,  or  endeavour  to  direct,  the  policy  of  their 
several  Governments  in  dealing  with  the  uncivilised  races  with 
which  they  or  their  agents  or  subjects  of  the  States  they  ad- 
minister have  found  themselves  or  placed  themselves  in  contact. 
But  the  area  of  intercourse  or  influence,  for  good  or  ill,  has 
increased  in  vastly  greater  proportion  than  the  sense — I  will  not 
say  of  benevolence  or  even  of  justice,  but  of  expediency,  which 
should  guide  the  relationship  between  civilised  and  uncivilised 
races,  if  either  or  both  are  to  be  really  and  adequately  benefited 
by  it.    This  is  especially  the  case  as  regards  Africa. 

All  the  more  important  European  colonies  now  in  Africa — 
unless  the  Congo  Free  State  is  to  be  included  in  the  category — 
existed  in  1877;  but  most  of  them  have  been  very  much  enlarged. 
Till  recently,  though  Portugal,  France,  and  England,  all  following 
the  lead  of  Holland,  had  long  ago  acquired  extensive  possessions 
on  the  southern,  western,  and  eastern  shores  of  the  continent, 
and  on  adjacent  islands,  and  had  sought  to  exert  some  authority 
in  the  interior,  they  had  not  attempted,  or  only  Portugal  had 
attempted,  to  establish  great  inland  dominions.  That  enterprise 
they  had  left  to  the  followers  of  Mahomet,  who  built  up  more  or 
less  substantial  empires  on  the  northerit  and  eastern  sides  of  the 
Sahara,  in  Egypt,  Nubia,  and  Abyssinia,  in  Tripoli,  Tunis, 
Algeria — where  even  yet  French  power  is  almost  limited  to  the 
coast — ^and  in  Morocco ;  or  who  spread  themselves  more  vaguely 
in  great  waves  of  conquest  all  over  the  Soudan  and  down  almost 
to  the  Zambesi.  These  so-called  Arab  settlements  and  incursions 
were  as  remarkable  in  their  vfay  as  the  empire-making  encroach- 
ments of  the  so-called  Romans  of  pre-Christian  times,  and  of 
the  Goths,  the  Scandinavians,  and  the  Tartars  in  later  centuries. 
They  differed  essentially  from  the  invasions  of  the  Europeans  in 
our  own  day  who  are  feebly  and  vainly  trying  to  imitate  them,  and 
whose  methods  bear  to  them  some  slight  superficial  resemblance. 

I  beg  you  to  mark  the  difference,  for  it  affords  the  key,  or  one 
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of  the  keys,  to  the  stupendous  African  problem  which  confronts 
us  to-day.  The  Moslem  intruders  mastered  the  Negro  and  other 
pagan  races  whom  they  found  in  possession  of  the  soil ;  but  they 
did  that  only  by  adapting  themselves  to  the  conditions  of  the 
country,  and  by,  to  a  large  extent,  merging  themselves  in  the 
native  population.  They  planted  their  religion  almost  in  its 
integrity,  and  their  social  institutions  to  some  extent.  They  even 
imported  and  preserved  a  little  of  their  language.  But  they  made 
Africa  their  home ;  they  mixed  with  the  natives  and  married  with 
them ;  and  their  offspring,  more  and  more  in  each  succeeding 
generation,  were  Africans.  Europeans  never  can  or  rarely  will  do 
that  Only  in  the  most  favoured  spots — notably  in  the  far  south, 
where  flourishing  colonies  exist,  and  on  some  of  the  great  central 
plateaus  where  similar  colonisation  is  dreamt  of — is  the  climate 
suitable  for  prolonged  European  residence,  and  we  find  that  the 
few  Europeans  who  do  reside  permanently  in  Africa  nearly  always 
hold  themselves  aloof  from  the  natives,  employing*  them  as 
servants  or  slaves,  but  refusing  to  otherwise  associate  with  them. 
In  too  many  cases  lawless  sexual  unions  are  formed  between 
white  men  and  black  women;  but  their  progeny  are  outcasts, 
doomed  to  remain  on  the  level  of  their  mothers  or  to  sink  below 
it.  Exceptional  instances  to  the  contrary  merely  prove  the  rule. 
No  European  settlers  except  the  Portuguese  have  systematically 
localised  and  naturalised  themselves  among  the  African  natives, 
and  we  see  the  result  to-day  in  the  brutal  and  degraded  people,  to 
the  north  of  the  Zambesi  and  elsewhere,  whose  vices  and 
atrocities  in  slave-hunting  and  slave-driving  surpass  those  of 
Africans  who  have  not  been  vitiated  by  an  admixture  of  European 
blood. 

These  remarks  will  not,  I  trust,  be  deemed  irrelevant  to  the 
subject  immediately  before  us.  They  are  intended  to  emphasise 
the  view  I  am  anxious  to  insist  upon,  that  it  is  not  reasonable  or 
desirable  that  Europeans,  except  in  those  small  portions  of  the 
Continent  which  are  suitable  for  European  colonisation  in  the 
correct  sense  of  the  word,  should  be  expected  or  encouraged  to 
settle  in  Africa  as  they  do  in  other  parts  of  the  world,  more  salu- 
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brious  and  perhaps  more  sparsely  peopled.    Whether  there  are  now- 
one  hundred  or  two  hundred  millions  of  Africans  in  Africa,  whether 
the  number  of  inhabitants  can  be  doubled  or  quadrupled,  this  con- 
tinent is  and  ever  must  be  the  black  man's  continent.     With  such 
exceptions  as  I  have  indicated,  however  many  white  men  may  go 
there  to  trade  or  to  civilise,  to  acquire   wealth   or  to  impart 
Christianity,  they  cannot  dispossess  or  supersede  the  natives. 
They  may  go  there  as  friends  or  as  foes,  as  benefactors  or  as 
oppressors,  but  they  can  never  be  other  than  visitors  and  aliens. 
The  recognition  of  this  fact — and  surely  it  is  a  fact— ought  to 
influence  and  direct  all  the  European  operations  in  Africa  which 
have  had  such  marvellous  developments  within  the  past  few  years. 
The  developments  began,  not  fifteen  years  ago,  but  less  than 
ten.     To  the  philanthropic  initiation  of  H.M.  the  King  of  the 
Belgians  and  his  advisers  was  due  the  formation  of  the  Congo 
Free  State  which,  after  lengthy  preliminaries,  obtained  the  sanction 
of  the  Berlin  Conference  in  1885.     The  starting  of  that  vast 
dominion,  intended  to  be  international  in  its  organisation  and 
aims,  was  quickly  followed  by  other  and  strictly  national  enter- 
prises consequent  on  "  the  partition  of  Africa"  agreed  to  by  the 
European  Powers.     These  need  not  be  here  described  in  detail. 
It  is  sufficient  to  remind   you  that  there  are  now  three  great 
English  corporations  which  have  undertaken  to  supervise  and 
civilise  most  of  the  areas  assigned  to  Great  Britian  as  "spheres  of 
influence"  in  Africa,  while  in  other  portions  British  colonies  have 
stretched  out  or  British  protectorates  have  been  proclaimed ;  and 
that,  under  like  or  kindred  arrangements,  nearly  all  the  rest  of  the 
inhabitable  soil  in  Africa  not  recognised  as  belonging  to  acknow- 
ledged native  States,  has  been  portioned  out  and  is  now  coloured 
on  our  maps  as  German,  or  Italian,  or  French,  or  Portuguese,  or, 
as  a  matter  of  form,  even  Turkish. 

Of  the  equity  of  these  appropriations,  actual  or  theoretical, 
some  of  them  centuries  old  and  others  affairs  of  yesterday,  I  shall 
not  venture  here  to  speak.  The  European  Powers,  in  their 
wisdom  or  their  greed,  prompted  by  self-interest  or  by  mutual 
jealousy — also,  let  us  hope,  by  more  than  a  pretence  of  philan- 
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thropy — have  decided  that  the  Africans,  in,  at  any  rate,  five-sixths 
of  their  own  continent,  have  no  valid  title  to  such  national  inde- 
pendence as  they  assert  for  themselves  and  may  be  meddled  with 
at  will  by  each  of  them  within  its  separate  "  sphere  of  influence." 
That  is  an  arrangement  which,  whether  we  approve  it  or  not,  it 
would  be  idle  now  to  criticise.  All  we  can  do  is,  accepting  the 
situation,  to  use  what  little  powers  of  argument  and  persuasion  we 
have  towards  lessening  the  dangers  and  the  wrongs  incident  to  it, 
and  securing  a  preponderance  of  good  over  evil. 

In  this  direction,  it  must  be  thankfully  admitted,  much  good 
has  been  aimed  at,  and  much  ought  to  be  accomplished,  by  the 
General  Act  of  the  Brussels  Conference  which,  discussed  and 
elaborated  in  1890,  has  in  the  present  year  acquired  the  force  of 
law.  In  the  Brussels  General  Act  all  the  European  Powers  and 
Governments,  with  which  were  associated  the  United  States  and 
the  Sultans  of  Turkey,  Persia,  and  Zanzibar,  have  solemnly 
declared  that  they  are  "  equally  animated  by  the  firm  intention  of 
putting  an  end  to  the  crimes  and  devastations  engendered  by  the 
traffic  in  African  slaves,  of  protecting  effectively  the  aboriginal 
populations  of  Africa,  and  of  ensuring  for  that  vast  continent  the 
benefits  of  peace  and  civilisation,"  and  the  policy  they  have 
agreed  upon  is  set  forth  in  a  carefully  considered  and  almost 
exhaustive  series  of  a  hundred  articles.  The  suppression  of  the 
African  slave  trade  was  of  course  the  main  object  of  the  Brussels 
Conference ;  but  you  will  observe  that  with  it  were  joined,  as  was 
proper  and  necessary  in  any  scheme  for  the  regeneration  of  Africa, 
the  effective  protection  of  its  native  populations,  and  the  ensuring 
for  them  of  the  benefits  of  peace  and  civilisation. 

It  is  too  early  yet  to  offer  any  opinion  as  to  the  measure  of 
success  likely  to  attend  the  decisions  of  the  Brussels  Conference, 
and  the  steps  sanctioned  or  ordered,  but  only  now  being  partially 
entered  upon,  in  fulfilment  of  its  purpose.  The  present  time, 
however,  is  apt  for  insistence  on  the  new  obligations — which 
are  merely  recognitions  of  old  duties— ^which  the  civilised  nations 
of  Europe  have  taken  upon  themselves  in  dealing  with  the  un- 
civilised races  of  Africa,  and  also   for  some   indication  of  the 


(     143     ) 

existing  evils  and  dangers  that  the  European  Powers  are,  under 
the  Brussels  General  Act,  severally  and  mutually  pledged  to  do 
their  utmost  towards  removing  and  averting. 

How  great  and  perilous  these  responsibilities  are  must  be 
evident  to  anyone  who  looks  fairly  at  the  situation  in,  say,  the 
Congo  Free  State.  Under  the  Berlin  General  Act  of  1885,  which 
authorised  the  construction  of  that  State,  and  defined  the  other 
European  possessions — French  and  Portuguese— in  the  same 
region,  "all  the  Powers  exercising  sovereign  rights,  or  having 
influence  in  the  said  territories,  undertake  to  watch  over  the  pre- 
servation of  the  native  races,  and  the  amelioration  of  the  moral 
and  material  conditions  of  their  existence."  None  can  doubt  the 
humane  intentions  of  H.M.  the  King  of  the  Belgians,  or  be 
ignorant  of  the  vast  personal  sacrifices  he  has  made  in  his  efforts 
to  develop  the  resources  of  the  Congo  Free  State,  and  to  civilise 
its  inhabitants.    What,  however,  has  come  of  these  efforts  ? 

It  need  not  surprise  us,  nor  should  it  be  even  disheartening, 
that  the  cost  of  administering  such  portions  of  the  huge  territory 
nearly  a  million  square  miles  in  area,  as  have  thus  far  been  in  any 
way  reached  has  up  to  now  greatly  exceeded  the  income  derived 
from  tariffs  and  monopolies.  Regarded  as  a  political  and  com- 
mercial speculation,  it  is  natural  and  necessary  that  there  should 
be  immense  and  prolonged  outlay  of  capital  in  setting  up  the 
machinery  of  trade  in  the  Congo  Free  State  before  much  profit 
or  reasonable  interest  on  the  capital  laid  out  can  be  looked  for. 
If  the  initiators  of  the  project  were  too  sanguine  at  starting,  and 
have  therefore  been  distressed  by  the  result,  their  experience  is 
only  what  might  have  been  anticipated,  and  the  experience  may 
prove  useful  in  the  long  run. 

Ostensibly  and  ostentatiously,  however,  neither  political  nor 
commercial  gain  was  sought  by  the  founders  of  the  Congo  Free 
State.  It  was  pre-eminently  a  philanthropic  undertaking;  and, 
considered  in  that  light,  the  failure  has  been  far  more  manifest 
and  much  more  deplorable.  It  will  be  remembered  that  Mr.  H. 
M.  Stanley  boasted  in  1885  that  he  and  other  agents  of  the  Inter- 
national Association  which  developed  into  the  Congo  Free  State 
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had  even  by  that  time  negotiated  treaties  with  "over  450  in- 
dependent African  chiefs,  whose  rights  would  be  conceded  by  all 
to  have  been  indisputable,  since  they  held  their  lands  by  undis- 
turbed occupation,  by  long  ages  of  succession,  by  real  divine 
right."(^)  Fuller  knowledge  of  the  facts  has  exposed  the  fallacy  of 
Mr.  Stanley's  fine  phrases,  and  few  will  now  assert  that  there  was 
the  least  validity  in  as  many  as  a  tithe  of  the  450  so-called  treaties 
arranged  by  him  and  his  associates  with  the  native  chiefs  on  both 
sides  of  the  Lower  Congo.  A  great  proportion  of  those  chiefs 
had  no  right  to  barter  to  the  white  or  any  other  intruders  the 
"rights  of  sovereignty  and  ownership"  which  the  Congo  Free 
State  considers  it  had  acquired.  An  equal  or  a  still  greater  pro- 
portion were  not  aware  of  the  nature  and  extent  of  the  concessions 
said  to  have  been  made  by  them.  Perhaps  without  much  in- 
tentional dishonesty  in  the  negotiations,  and  under  conditions 
that  relieve  the  King  of  the  Belgians  from  participation  in  the 
tricks  of  his  subordinates,  the  Congo  State  claims  to  have  ob- 
tained by  equitable  treaty  vast  territories  and  sovereign  rights,  its 
title  to  which  is  not  endorsed  by  the  principles  of  international 
law  recognised  among  civilised  countries,  and  if  the  number  of 
treaties  alleged  by  Mr.  Stanley  has  been  doubled,  or  more  than 
doubled,  within  the  past  seven  years,  the  later  treaties  are  for  the 
most  part  as  invalid  as  the  earlier.  Of  the  people  whom  the 
rulers  of  the  Congo  State  choose  to  call  their  subjects  the  majority 
have  not  so  much  as  heard  of — or,  if  they  have  heard  of,  ridicule 
and  scoff  at — the  pretended  sovereignty,  and  of  the  residue  very 
few  are  willing  and  docile  subjects.  The  slave  raidings,  the 
devastating  tribal  wars,  and  the  barbarous  customs  which  the 
Congo  State  has  undertaken  to  suppress,  go  on  with  unabated 
violence.  Nay,  more,  it  is  evident  that  the  very  attempts  made 
to  civilise  the  districts  east  and  west  of  Stanley  Falls  have,  in  all 
but  a  few  fortunate  localities,  actually  increased  the  miseries  of 
the  inhabitants.  Tippoo  Tib,  the  most  notorious  and  successful 
of  the  several  adventurers  in  Central  Africa  who  have  grown  rich 

(')  "The  Congo  and  the  Founding  of  its  Free  State,"  by  H.  M.  Stanley, 
Vol.  II.,  p.  379. 
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and  powerful  by  slave-hunting  and  ivory-stealing,  owes  no  little  of 
his  prosperity  to  the  opening  up  of  the  country  by  the  Congo 
State  rulers,  who  have  only  contrived  to  conciliate  him  by  ap- 
pointing him  governor  over  the  territory  in  which  he  has  done 
most  mischief. 

It  may  be  that  at  some  yet  far-oflF  date,  when  roads  and  fort- 
resses have  been  sufficiently  constructed,  when  discipline  can  be 
maintained  without  tyranny,  when  the  natives  have  seen  the 
advantages  of  civilisation  and  really  desire  to  share  in  them,  the 
Congo  Free  State  will  be  as  beneficial  to  Central  Africa  as  its 
founders  expect ;  but  we  must  wait  long  for  that  happy  time  to 
come.  Hitherto,  as  is  painfully  attested  by  the  latest  news  from 
the  Katanga  district  in  the  south,  and  from  the  Wadalai  district 
in  the  east,  with  their  details  of  bloodshed  and  treachery,  the 
attempts  to  improve  the  conditions  of  the  country  and  its  natives 
have  only  or  generally  aggravated  the  abominations  which  we 
would  fain  see  removed. 

I  have  been  constrained  to  speak  of  the  Congo  Free  State 
because  it  is  the  earliest  and  the  most  important  of  the  recent 
movements  for  establishing  European  dominion  in  Africa,  with 
the  avowed  purpose  of  befriending  the  natives,  as  well  as  of 
obtaining  commercial  profit  and  political  influence  for  the  Euro- 
pean exploiters.  My  remarks  are  not  at  all  intended  to  cast  un- 
generous reflections  on  the  founders  and  managers  of  this  State, 
or  to  suggest  that  it  is  more  faulty  than  other  experiments  which 
have  been  started  and  are  now  being  carried  on  in  friendly  or  un- 
friendly rivalry  with  it.  I  shall  say  nothing  here  about  French, 
German,  and  Italian  experiments,  but  shall  confine  myself  to  a 
few  observations  on  the  English  experiments,  partly  because  I  am 
better  acquainted  with  them,  partly  because  an  Englishman,  if  he 
feels  it  his  duty  to  criticise  and  condemn,  ought  to  refer  to  the 
blunders  of  his  own  nation  rather  than  to  those  of  others. 

There  is  plenty  to  be  ashamed  of,  and  more  to  be  alarmed 
about,  in  the  conduct  of  the  three  great  English  chartered 
companies  that  are  in  some  respects  imitating  and  emulating 
the  projects  and  achievements  of  the  Congo  Free  State.     The 
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Royal  Niger  Company,  which  took  its  present  shape  in  1886, 
assumes  sway  or  influence  over  an  area  about  a  fourth  as  large  as 
that  placed  under  the  sovereignty  of  the  King  of  the  Belgians. 
The  imperial  British  East  Africa  Company,  chartered  in 
1888,  has  power  to  extend  its  authority  over  an  area  nearly  as 
great  as  that  of  the  Congo  State.  The  nominal  dimensions  of 
the  British  South  Africa  Company,  founded  in  1889,  are  about 
half  as  large.  All  three  are  pledged  by  their  constitutions  to  deal 
justly  with  the  natives.  All  have  shown  by  their  actions  that, 
however  good  their  intentious,  they  find  it  impossible  in  their 
dealings  with  the  natives  to  observe  those  rules  of  justice  which 
would  be  held  binding  in  the  relations  of  civilised  nations  with 
one  another.  Proof  of  this  must  be  within  the  knowledge  of 
everyone  who  has  followed  the  history — so  far  as  it  has  been 
disclosed,  and  much  of  it  is  admittedly  concealed — of  each  of  the 
three  companies.  The  first  has  been  repeatedly  engaged  in  what 
are  euphemistically  called  punitive  expeditions  against  tribes 
charged  with  contempt  of  orders  to  which  they  acknowledge  no 
duty  of  obedience,  on  their  part ;  and  the  latest  instance  of  this 
was  reported  by  telegraph  barely  a  fortnight  ago.  The  second, 
according  to  the  most  recent  information,  is  emerging  with  less 
difficulty  and  discredit  than  were  feared  from  the  complications  it 
had  brought  on  itself  in  Uganda,  and  there  is  ground  for  hoping 
that  these  troubles  may  be  satisfactorily  overcome,  and  that  the 
lessons  taught  thereby  may  have  good  effect  in  the  future ;  yet 
nothing  but  extreme  care  and  the  most  prudent  statesmanship  can 
render  the  British  East  Africa  Company  by  any  means  so  service- 
able to  the  interests  of  the  natives  as  we  were  promised  that  it  should 
be.  The  same  must  be  said  concerning  the  British  South  Africa 
Company,  which  has  initiated  its  bold  career  by  high-handed 
measures  in  enforcement  of  treaties  with  King  Lobengula  for 
which  moral  justification  cannot  be  found. 

In  nearly  all  cases,  it  will  be  observed,  documents,  or  it  may  be 
merely  verbal  pledges,  which  it  is  convenient  to  call  treaties,  are  put 
forward  as  excuses  or  warrants  for  European  encroachments  in 
Africa,  whether  they   are    made   by  the  accredited  agents  of 
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Governments,  by  powerful  corporations,  or  by  private  individuals. 
This  is  an  apparent  advance  on  the  older  processes  of  forcible 
annexation,  whether  preceded  by  bloodshed  or  not.  But  the 
idea  that  Europeans  have  a  right  to  seize  for  their  own  use  any 
portions  of  Africa  which  they  covet,  and  which  their  white 
rivals  or  neighbours  allow  them  to  seize,  survives  in  the  modern 
arrangements  of  the  European  Powers  for  the  partition  of  Africa, 
and  far  too  often,  if  not  invariably,  the  so-called  treaties  ere  little 
better  than  subterfuges.  This,  surely,  is  unjust,  and  as  impolitic 
as  injustice  always  is. 

Let  me  draw  an  illustration  from  occurrences  in  the  British 
colony  of  Lagos  in  the  present  year,  in  which  some  of  us  see 
cause  for  shame  and  sorrow.  It  is  well  known  that  for  a  long 
time  past  the  Lagos  traders  have  been  dissatisfied  with  the 
channels  open  to  them  for  conveying  European  goods  to  the 
fertile  and  prosperous  Yoruba  country  in  the  interior,  and 
obtaining  in  exchange  its  native  products.  The  intermediate  and 
independent  tribes  of  the  Jebus  and  the  Egbas  assert  a  time- 
honoured  right  to  control  the  roads  and  rivers  within  their  terri- 
tories which  must  be  crossed  in  passing  between  Lagos  and 
Yorubaland.  This  is  a  state  of  affairs  more  or  less  paralleled  in 
all  parts  of  uncivilised  Africa,  and  especially  in  the  long  and 
irregular  belt  of  land  separating  the  towns  on  the  swamps  and 
lagoons  of  the  West  Coast  from  the  inland  markets  and  fields  of 
production.  For  the  "  middle  men,"  as  they  are  termed,  of  the 
Jebu  and  Egba  districts,  there  are  numberless  counterparts,  and 
their  claim  to  profit  by  all  the  trade  passing  through  their  country 
is  everywhere  more  or  less  resented  by  the  merchants  on  the 
coast.  In  the  case  of  the  Jebus  friction  had  been  increasing  for 
some  time  before  the  Governor  of  Lagos  insisted  last  January  on 
a  surrender  by  those  people  of  their  ancient  rights  and  forced 
upon  messengers  sent  down  to  propitiate  him  a  document  which 
he  alleged  to  be  a  valid  treaty,  but  which  the  messengers  at  once, 
and  their  kings  and  chiefs  as  soon  as  the  proceedings  were  re- 
ported to  them,  stoutly  repudiated.  Thereupon,  under  the 
pretext  that  a  treaty  had  been  violated,  a  military  expedition  was 
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sent  against  the  Jebus,  several  hundreds  of  whom  were  killed  in 
battle  last  May,  with  wholesale  destruction  of  their  villages  and 
property ;  and  the  work  of  intimidation  is  still  being  proceeded 
with.  Unless,  moreover,  the  Egbas  can  be  frightened  without 
warfare  into  submission  to  the  orders  they  now  disregard,  it  is 
threatened  that  they  will  presently  be  punished  as  the  Jebus  have 
already  been  punished.  As  an  Englishman  addressing  so  many 
citizens  of  other  nations,  I  should  scarcely  have  the  courage  to 
refer  to  this  disgraceful  treatment  of  the  Jebus  were  it  not  the  sad 
fact  that  each  of  the  other  nations  concerned  in  Africa  is  chargeable 
with  like  offences,  and  that  it  is  only  a  type  and  sample  of 
occurrences  so  frequent  as  to  be  almost  a  matter  of  course,  and 
too  customary  to  be  taken  much  notice  of  as  reprehensible. 

Need  I  sum  up  the  conclusions  to  be  drawn  from  the  remarks 
which,  though  they  cover  but  a  small  part  of  my  subject,  have 
occupied  more  time  than  was  allotted  to  me?  I  venture  to 
assert  that  expediency  no  less  than  justice  prescribes  that,  if 
civilised  Europe  is  honestly  and  successfully  to  attempt  the 
civilisation  of  Africa,  it  must  pursue  methods  which  have  hitherto 
been  steadily  adhered  to  only  by  the  most  humane  and  wise 
advocates  and  promoters  of  reforms  in  Africa.  We  cannot  people 
this  continent  with  Europeans.  We  cannot  even  hope  to  employ 
in  it  a  sufficient  force  of  white  soldiers  or  white  civilian  officers 
numerous  enough  to  coerce  the  natives  into  any  line  of  action 
which  is  not  agreeable  to  them.  Our  sole  chance  of  advancing 
their  welfare,  or  of  really  benefiting  ourselves  by  intercourse  with 
them,  is  in  offering  them  generous  guidance,  in  showing  them  that 
their  true  interests  lie  in  accepting  that  guidance,  and  in  substitut- 
ing for  their  barbarous  customs  and  institutions  such  better 
systems  as  we  can  suggest  to  them. 

Whatever  reforms  we  may  be  able  to  bring  about  can  only  be 
effected  by  slow  and  cautious  steps.  The  Ethiopian  cannot 
change  his  skin,  nor  can  he  suddenly  adapt  himself  to  European 
habits  and  rules.  He  must  be  gradually  and  patiently  influenced. 
If  we  are  to  leaven  the  African  mass  with  civilisation  and 
Christianity,  we  must  go  to  work  intelligently,  and  expect  no 
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greater  miracle  than  will  surely  attend  the  process  of  social  fer- 
mentation if  it  is  scientifically  conducted.  For  Christians  to 
meet  violence  with  violence,  to  require  from  barbarians  far  more 
meekness  and  shrewdness  than  they  show  themselves,  is  as 
foolish  as  it  is  criminal.  It  is  foolish,  in  that  it  is  the  most 
certain  way  of  hindering  and  spoiling  that  commercial  advantage 
which,  after  all — ^and  legitimately,  if  it  is  legitimately  sought — is 
the  main  motive  of  European  interference  with  Africa.  It  is 
criminal,  in  that  it  outrages,  not  merely  our  religious  professions, 
but  also  those  principles  of  common  humanity  which  should 
be  sacred  to  all  of  us. 

There  is  in  Africa  no  such  system  of  international  law  as  has 
been  slowly  and  painfully  elaborated  in  Europe,  and  generations, 
perhaps  centuries,  must  pass  before  it  can  be  looked  for  in  any 
complete  form.  But  the  first  and  most  necessary  step  towards 
reaching  it  is  for  Europeans  to  carry  into  Africa  and  to  apply  in 
their  relations  with  one  another,  as  well  as  with  the  natives,  the 
fundamental  rules  of  justice  which  sad  and  tedious  experience  has 
taught  us  to  be  essential  to  proper  and  profitable  dealings  between 
man  and  man,  between  white  men  and  black  men  no  less  than 
between  those  who  are  all  of  the  same  colour. 

Mr.  J.  G.  Alexander,  as  a  member  of  the  Committee  of  the 
sister  Society,  the  Anti-Slavery  Society  of  London,  expressed  his 
general  agreement  with  Mr.  Bourne's  views,  but  thought  that 
gentleman  had  dwelt  too  exclusively  on  the  dark  side  of  the 
picture.  This  Conference  was  meeting  at  Genoa  in  connection 
with  the  fourth  centenary  of  Christopher  Columbus.  Looking 
back  over  the  four  centuries  which  had  elapsed  since  the  dis- 
covery of  America,  they  must  recognise  that  fearful  and  deplor- 
able crimes  had  been  committed  against  humanity  in  the  new 
world,  in  the  name,  forsooth,  of  civilisation.  When  one  remem- 
bered how  the  relations  of  Europeans  with  the  native  races  of 
America  had  been  marked  by  greed  and  cruelty  and  oppres- 
sion, with  but  here  and  there  a  bright  instance  of  devoted 
■effort  for  the  good  of  the  Aborigines,  like  those  which  illustrated 
Ihe  life  of  Las  Casas,  one  might  be  tempted  to  think  it  had 
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been  better  that  America  should  not  have  been  discovered; 
and  yet  when  one  looked  at  the  other  side,  one  saw  that  beyond 
all  question  the  opening  up  of  the  new  Continent,  notwithstand- 
ing the  crimes  with  which  it  had  been  stained,  had  been  the 
means  of  progress  and  elevation  for  mankind.  So,  too,  with  the 
opening  up  of  the  Dark  Continent — which  is  one  of  the  features 
of  our  own  time — there  is  much  that  is  sad  and  deplorable  in  the 
incidents  which  have  arisen  out  of  the  entry  of  Europeans  into 
Africa.  And  yet,  doubtless,  in  looking  back  at  some  future  time, 
it  will  be  seen  that  the  good  has  greatly  preponderated  over  the 
evil.  The  General  Act  of  the  Brussels  Conference,  which  had 
been  well  styled  the  Magna  Charta  of  the  African  peoples,  con- 
tained many  noble  and  beneficent  provisions,  and  though  these 
were  at  present  more  in  the  nature  of  an  expression  of  good 
intentions  than  anything  else,  yet  there  was  good  reason  to  hope 
that  its  provisions  might  ere  long  be  put  into  practical  effect,  as 
had  been  the  case  with  the  Great  Charter  itself.  Mr.  Bourne  had 
called  their  attention  to  the  way  in  which  treaties  were  often 
imposed  upon  the  natives  by  force  or  by  fraud,  or,  at  least, 
with  very  little  appreciation  on  the  part  of  the  native  chiefs 
of  the  rights  which  they  were  signing  away.  But  there  was 
another  side  to  this  question.  He  had  been  much  struck  by  an 
account  given  by  the  eminent  French  pioneer  missionary.  Mon- 
sieur Coillard,  of  the  treaty  negotiated  by  the  agents  of  the  British 
South  African  Company  with  the  Chief  in  whose  territories  he 
resided.  Monsieur  Coillard  was  consulted  by  this  Chief,  and,  as 
a  Frenchman,  he  was  in  an  absolutely  impartial  position.  He 
told  the  Chief  that  it  would  be  hopeless  for  him  to  keep  Euro- 
peans out  of  his  country,  and  advised  him  that  it  would  be  to  his 
best  interest  to  enter  into  a  treaty  with  a  great  and  responsible 
company,  rather  than  have  difficulties  with  the  unauthorised  and 
irresponsible  adventurers  who  would  otherwise  be  certain  to  in- 
vade his  territory.  The  speaker  thought  that  the  same  argument 
applied  elsewhere,  and  that  it  was  much  better  that  these  treaties 
should  be  made  with  great  chartered  companies,  having  some 
responsibility  to  their  Goverments  and  to  the  opinion  of  the 
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civilised  world,  than  that  undisciplined  freebooters,  often  the  very 
scum  of  society,  should  be  left  uncontrolled  to  deal  with  the  natives. 

Mr.  Barclay  said  that  the  Congo  State  claimed  to  have  greatly 
diminished  the  slave  trade  in  Central  Africa.  They  had  restrained 
Tippoo  Tib  by  employing  him.  No  doubt  the  colonists  were 
not  always  model  Christians,  but  the  influence  of  the  State 
was  used  to  restrain  excess.  The  Brussels  General  Act  was 
not  a  mere  expression  of  good  intentions.  It  was  already  to 
some  extent  in  force;  the  drink  traffic  had  been  regulated  by 
it  He  dwelt  upon  the  great  difficulty  of  interfering  with 
domestic  slavery,  and  stated  that  the  Congo  Railway  was  likely 
to  be  finished  in  two  years,  and  this  would  probably  be  the 
greatest  blow  to  the  slave-trade  throughout  that  vast  territory. 
But  "  spheres  of  influence  "  did  not  by  any  meams  imply  annex- 
ation ;  only  that  each  Power  agreed  that  it  would  not  seek  to 
obtain  treaties  of  protection  from  natives  outside  those  spheres. 
No  doubt  many  of  the  treaties  by  which  rights  were  obtained  from 
the  natives  were  not  treaties  in  the  strict  sense  of  the  word,  but 
concessions  bought,  sometimes  with  brandy,  sometimes  by  the 
gift  of  little  flags.  But  at  all  events  they  have  some  restraining 
effect  on  the  Europeans  who  make  them.  Our  institutions  were 
not  suited  for  the  native  races  themselves  as  they  now  are,  but 
they  must  be  gradually  accustomed  to  them. 

Signor  CoRsi  said  that  Italy  associated  herself  with  Mr. 
Bourne's  philanthropic  expressions  as  regards  the  natives  of  Africa. 
Massowah  had  been  to  Italy  a  terrible  loss  and  sacrifice.  He 
spoke  of  what  had  been  done  by  the  Italian  Catholic  Mission- 
aries for  the  cause  of  the  negro.  The  Congo  Government  had, 
perhaps,  been  too  much  blamed.  One  of  the  results  of  the 
Brussels  Conference  had  been  the  establishment  of  tribunals  to 
repress  not  only  the  slave  trade  but  other  evils,  such  as  the  drink 
traffic. 

Mr.  McArthur  protested  against  some  of  the  charges  brought 
by  Mr.  Bourne  against  the  British  people,  and  defended  the 
action  of  the  merchants  at  Lagos  in  the  case  referred  to.  The 
Conference  then  adjourned. 
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Monday  Afternoon. 

The  Conference  again  assembled  at  2  p.m.,  Dr.  Wendt  in  the 
chair.    The  discussion  on  Mr.  Fox  Bourne's  paper  was  resumed. 

Dr.  Wendt  observed  that  it  seemed  to  be  forgotten  that  what  is 
now  being  done  in  Africa  is  what  has  always  been  done  in  all 
parts  of  the  world ;  the  strong  nations  always  will  edge  out  the 
weaker  ones.  He  thought  Mr.  Bourne  had  been  too  hard  on  the 
Congo  Government,  which  had  certainly  endeavoured  to  do  some- 
thing for  the  good  of  Africa. 

Mr.  Fox  Bourne,  in  reply,  said  that,  however  faulty  they  may 
be,  there  was  much  to  admire  and  commend  in  the  action  of  the 
Congo  State  and  of  the  chartered  companies.  He  recognised 
fully  the  philanthropic  intentions  and  great  sacrifice  made  by  the 
King  of  the  Belgians,  who  was  one  of  the  patrons  of  his  own 
Society ;  he  had  no  wish  unduly  to  criticise  the  Congo  State,  but 
the  crimes  committed  by  the  successors  of  Columbus  were  no 
excuse  for  smaller  crimes  to-day,  even  with  the  modification 
brought  about  by  four  centuries  of  civilisation.  It  ought  to  be 
possible  in  this  nineteenth  century  to  open  up  Africa  without 
shooting  men  down  like  dogs.  In  such  practices  the  explorers 
forgot  their  own  life  interests,  which  were  bound  up  with  those  of 
the  native  races  with  whom  they  desired  to  open  up  trade.  With 
regard  to  the  Jebu  case,  even  from  the  purely  commercial  stand- 
point, a  great  mistake  had  been  made.  The  war  had  stopped 
the  trade  altogether,  and  the  Lagos  merchants  would  soon  find 
they  had  made  a  great  blunder  in  trying  to  force  an  opening  of 
the  market    Justice  and  humanity  are  always  the  best  policy. 

The  discussion  concluded  with  a  vote  of  thanks  to  Mr.  Fox 
Bourne  for  his  paper. 

International  Arbitration  and  International  Law. 

Dr.  W.  Evans  Darby,  Secretary  of  the  Peace  Society,  London, 
read  the  following  paper : 

It  was  the  custom  of  my  late  excellent  and  revered  prede- 
cessor, Mr.   Henry  Richard,  M.P.,  to  read  at  the  Conferences 
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of  your  Association  papers  bearing  on  some  aspect  of  International 
Arbitration  which  might  be  cognate  to  your  deliberations,  and 
especially,  from  time  to  time,  as  historical  facts  accumulated,  to 
present  a  resumi  of  the  progress  of  the  movement  for  the  applica- 
tion of  this  principle  to  the  affairs  of  nations.  I  had  thought  that 
possibly  I  might  both  render  some  little  service  to  the  same  cause, 
and  contribute  to  the  deliberations  of  this  Conference,  if  I  were  to 
endeavour  to  supplement  his  contributions.  But  taking  into  con- 
sideration the  fact  that  this  was  done  in  an  admirable  paper  by  Mr. 
David  Dudley  Field,  at  your  last  gathering  in  Liverpool,  in  1869^  \^ 
and  that  practically  nothing  new  has  transpired  since,  certainly  not 
enough  to  justify  separate  notice,  I  have  presumed  to  take  the 
liberty  of  altering  somewhat  the  subject  of  my  intended  paper, 
and  of  dealing  with  the  question  of  International  Arbitration 
in  its  relation  to  International  Law  more  generally,  and  I  trust 
not  less  usefully. 

Defects  of  the  Present  System. — No  one  can  regard  the 
present  method  of  Arbitration  as  any  other  than  an  imperfect 
and  temporary  expedient.  To  every  thoughtful  mind  will  occur 
the  difficulty  of  finding,  for  any  particular  case,  a  well  qualified 
and  impartial  arbitrator,  whose  decision,  from  his  position, 
character,  and  experience,  shall  carry  with  it  due  authority  and 
become  an  acknowledged  precedent. 

There  is  often  a  feeling,  too,  that  as  in  the  civil  courts  some 
litigants  are  unpopular— companies  or  corporations,  for  example — 
and  have  considerable  difficulty  in  obtaining  a  full  measure  of 
justice,  so  there  are  States  which  are  unpopular  litigants,  and  in 
regard  to  which  such  difficulties  might  be  antecedently  expected. 
This  feeling  in  relation  to  Great  Britian  was  expressed  by  Lord 
Palmerston  in  the  House  of  Commons  in  1849.  When  opposing  a 
proposition  that  this  country  should  pledge  herself  to  submit  to 
the  arbitrament  of  a  third  party,  he  said :  "  I  confess  that  I  con- 
sider that  it  would  be  a  very  dangerous  course  for  this  country  to 
take,  because  there  is  no  country  which  from  its  political  and 
commercial  circumstances,  from  its  maritime  interests,  and 
from  its  colonial  possessions,  excites  more  anxious  and  jealous 
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feelings  in  different  quarters  than  England  does;  and  there  is 
no  country  that  would  find  it  more  difficult  to  obtain  really  dis- 
interested and  impartial  arbitrators."  It  must  be  admitted  that 
the  manner  in  which  this  prediction  seems  to  have  been  verified 
has  given  some  show  of  force  to  his  words,  which  carry  no  argu- 
ment against  the  principle  of  Arbitration  as  a  rational  and  just 
method  of  settling  international  grievances,  though  they  do 
indicate  one  of  the  difficulties  incidental  to  merely  sporadic  cases 
of  its  application. 

There  are  defects  and  disadvantages  inseparable  from  any 
tribunal  which  is  formed  only  for  the  single  occasions  which  are  so 
manifest  that  they  do  not  require  special  detail. 

Arbitration  not  a  Substitute  for  International  Law.— 

It  has  been  repeatedly  and  forcibly  pointed  out  that  Arbitration 
(however  good,  as  a  merely  temporary  and  exceptional  expedient, 
failing  International  I^w)  is  wholly  inadequate  as  a  permanent 
substitute  for  law^  and,  as  such,  //  will  not  work. 

In  the  first  place,  it  is  urged,  the  great  end  of  the  law  is  not  to 
decide  but  to  prevent  disputes.  Arbitration,  however,  is  in  itself 
powerless  to  prevent  disputes ;  it  only  extends  to  the  adjustment 
of  disputes  which  have  arisen.  As  a  system,  therefore,  it  fails  in 
fulfilling  the  main  end  in  view. 

Again,  it  is  only  under  just  laws,  well  defined  and  clearly 
recognised  beforehand,  that  the  intricate  entanglements  of 
interests,  without  which  the  advantages  of  civilised  life  cannot 
be  realised,  can  safely  exist.  Arbitration  does  not  make  or  involve 
such  provision.  It  cannot,  therefore,  as  a  system,  be  a  substitute 
for  law. 

And,  lastly,  simple  and  sublime  as  Arbitration — the  theory 
of  simple  justice  dispensed  by  the  untrammelled  award  of  an 
honest  and  upright  arbiter — may  be,  in  practice  it  would  not 
afford  a  guarantee  of  individual  liberty,  and  it  would  be  open 
to  all  the  objections  which  lie  against  the  principle  of  legisla- 
ting for  a  special  case  after  its  occurrence.  It,  therefore,  lacks 
the  guarantee  of  perfect  impartiality  which  constitutes  the  very 
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essence  of  laws,  framed  for  all  cases  alike  without  any  reference 
to  any  particular  instance  of  dispute  or  any  particular  parties 
thereto. 

The  Ultimate  Desideratum. 

The  ultimate  want,  therefore,  it  is  argued,  is  not  an  arbiter,  but 
a  judge — a  tribunal  clothed  with  the  attributes  and  armed  with 
the  authority,  the  moral  authority  only,  say  some,  of  a  Court  of 
Law.  Earl  Derby,  speaking  in  1867  on  the  "  Mermaid  "  difficulty 
with  Spain,  referred  to  this  ultimate  want  when  he  said,  "Unhap- 
pily there  is  no  International  Tribunal  to  which  cases  of  this  kind 
can  be  referred,  and  there  is  no  International  Law  by  which  par- 
ties can  be  required  to  refer  cases  of  this  kind.  If  such  a  tribunal 
existed  it  would  be  a  great  benefit  to  the  civilised  world."  Un- 
doubtedly! And  as  a  basis  for  such  an  institution  it  is  indis- 
pensable that  there  should  be  something  like  a  system  of  law, 
acknowledged  and  agreed  upon  by  the  nations ;  and,  for  the  en- 
forcement of  its  decrees,  that  there  should  be  such  a  consensus  of 
opinion  and  sentiment  as  should  form  a  sufficient,  because  irre- 
sistible, moral  authority.  This  is  practically  a  complete  statement 
of  the  position. 

Neither,  however,  at  present  exists. 

International  Law. 

What  is  known  as  International  Law  consists  of  certain  definite 
rules  of  action  which,  owing  to  a  number  of  historical  and  moral 
causes,  have  been  gradually  evolved  out  of  the  mutual  relations 
which  the  States  of  Europe,  and  other  States  directly  affiliated  to 
them,  have  sustained  to  each  other,  and  which,  in  public  profes- 
sion at  least,  have  an  obligatory  force  on  the  several  States  con- 
cerned. These  rules  of  International  Law,  as  explained  by  the 
most  competent  authorities,  are  said  to  be  founded,  partly,  in 
the  actual  or  implicit  consent  of  States,  and,  partly,  in  the  deduc- 
tions which,  it  is  said,  are  capable  of  being  drawn  from  a  so-called 
Law  of  Nature. 

A  celebrated  State  paper  of  1753,  addressed  by  the  British  to 
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the  Prussian  Government  on  the  occasion  of  an  attempt  made  on 
the  part  of  Prussia  to  confiscate  an  English  loan  charged  upon  the 
then  lately  ceded  province  of  Silesia,  declares  the  Law  of  Nations 
to  be  "  founded  upon  justice,  equity,  and  convenience,  and  the 
reason  of  the  thing,  and  confirmed  by  long  usage.*' 

"  The  Law  of  Nations,"  says  Sir  Henry  Maine,  "is  a  complex 
system  composed  of  various  ingredients.  It  consists  of  general 
principles  of  right  and  justice  equally  suitable  to  the  govern- 
ment of  individuals  in  a  state  of  natural  equality,  and  to  the  rela- 
tions and  conduct  of  nations ;  of  a  collection  of  usages,  customs, 
and  opinions,  the  growth  of  civilisation  and  commerce ;  and  of  a 
code  of  positive  law." 

It  is  generally  admitted,  however,  that  such  positive  Inter- 
national Law  as  does  exist  is  very  inadequate,  partial,  vague  in 
its  interpretation,  and  uncertain  in  its  application,  and  that  the 
international  reform  now  required  is  the  substitution  of  a  legal 
and  judicial  system  (the  "juridical  status,"  as  it  is  called  by 
some  writers  on  the  subject)  for  the  present  condition  of  things 
in  which,  what  may  be  termed  "  International  Lynch  Law,"  still 
prevails. 

This  reform,  it  is  maintained,  has  reference  mainly  to  the  law 
itself — that  is,  to  its  development  and  enactment,  to  its  inter- 
pretation, and  also  to  its  enforcement.  It  was  in  reference  to 
the  necessity  for  this  reform  that  the  late  Dr.  Whewell,  Master 
of  Trinity  College,  Cambridge,  in  the  preface  to  a  new  edition  of 
Grotius,  wrote  :  "I  trust  that  all  students  and  professors  of  Inter- 
national Law  will  consider  themselves  as  labouring  upon  a  problem 
which  is  still  unsolved  while  war  exists." 

An  International  Tribunal. 

Were  the  reform  accomplished,  however,  there  would  still  re- 
main a  further  desideratum,  viz.,  what  John  Stuart  Mill  called 
"  the  great  want  of  all  civilised  nations — an  International  Tri- 
bunal." For  a  code  of  International  Law  could  never  be  a  self- 
acting  machine.  It  would  have  to  be  applied,  and  its  application 
is  simply  a  matter  for  a  judicial  tribunal.     This  at  present  has  to 


(     "57     ) 

be  extemporised  to  meet  special  emergencies.  A  variety  of 
schemes,  however,  has  been  devised,  some  of  them  very  elaborate 
and  ingenious,  for  the  permanent  constitution  of  such  a  tribunal. 
One  of  the  best  and  simplest  of  these  is  that  which  was  formu- 
lated by  the  late  Leone  Levi,  partly  at  the  instigation  of  the  Peace 
Society,  and  which  has  been  examined  and  revised  by  a  number 
of  eminent  jurists  throughout  Europe.  It  has  also  become  the 
fashion  of  late  years  to  include  in  International  Treatises,  provi- 
sions for  Courts  of  Arbitration  variously  constituted,  to  which  may 
be  referred  the  decision  of  pending  questions,  or  of  matters  of  dis- 
pute which  may  hereafter  present  themselves,  or,  sometimes,  the 
interpretation  of  language  of  the  particular  treaty  itself,  should 
that  be  disputed.  But  these  are  the  utmost  that  have  been 
atte-npted. 

Apart  from  the  special  and  temporary  arrangements  of  such 
treaties,  there  is  no  permanent  judicial  machinery  (except  in  the 
Constitutions  of  the  United  States  of  America  and  of  the  Swiss 
Confederation),  which  "is  empowered  and  obliged  to  decide 
authoritatively  the  claims  of  suitor  States,  to  expound  the  bear- 
ing of  a  rule  of  law  on  a  given  state  of  facts,  or  to  assess  the 
amount  of  compensation  which  the  invasion  of  a  right  equitably 
demands," 

It  would,  undoubtedly,  be  an  immense  gain  if  any  tribunal 
could  be  constituted,  in  advance,  to  which  international  questions 
might  be  referred  from  time  to  time  as  they  arise.  The  estab- 
lishment of  such  a  permanent  International  Court  would,  doubt- 
less, act,  as  did  the  establishment  of  Courts  of  Justice  in  the 
national  life.  It  would  end  the  iron  age  of  the  world,  in  which 
custom  has  so  long  appealed  to  war  as  the  arbiter  of  all  inter- 
national disputes.  Nations  would  submit  their  cases  to  such  a 
tribunal  without  hesitation  or  mistrust,  and  as  the  result  of  its 
creation  the  "juridical  status"  would  be  established  and  war 
would  cease. 

Arbitration  Sanctions. 

One  of  the  greatest  obstacles  to  the  creation  of  such  a  tribunal 
has  been  the  supposed  lack  of  some  "  sancHon^^  that  is,  of  some 
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power  of  enforcing  its  decrees.  But,  in  reply,  it  may  be  urged 
that  nations  would  appear  before  the  tribunal  only  by  mutual  con- 
sent and  on  the  agreement  to  accept  its  award.  Such  appearance 
would,  therefore,  be  attended  with  the  sanction  which  already  ac- 
companies the  formation  of  all  treaties.  Experience  has  shown 
this  to  be  an  adequate  working  sanction,  and  that,  in  a  large 
number  of  instances,  physical  force  has  not  been  found  necessary 
to  enforce  the  decisions  of  Arbitration  Courts,  which  have  been 
almost,  without  exception,  accepted  loyally.  Even  Sir  Henry 
Maine,  who  urges  against  an  Arbitration  Tribunal  as  its  "fatal 
infirmity,"  that  "  it  would  have  no  force  at  its  back,  its  rules  would 
have  no  sanction,  it  could  not  punish,"  nevertheless,  points  out 
that  defiance  of  the  Law  of  Nations  in  the  present  condition  of 
things  draws  upon  the  offender  a  very  serious  sanction,  though  it 
is  indirect,  an^  that  few  sovereigns  or  States  remain  unmoved  by 
the  disapprobation  of  others.  "The  founders  of  International 
Law,"  he  adds,  "  though  they  did  not  create  a  sanction,  created  a 
law-abiding  sentiment.  They  diffused  among  consenting  States  a 
spirit  of  obedience  and  loyalty  to  the  law ;  they  did  this,  not  by 
threatening  punishments,  but  by  an  alternative  and  older  method, 
long  known  in  Europe  and  Asia,  of  creating  a  strong  approval  of 
a  certain  body  of  rules." 

Yet  in  spite  of  such  testimony  and  of  the  long  results  of  ex- 
perience, men  are  slow  to  commit  themselves  to  moral  forces  only, 
and  are  ever  falling  back  upon  lower  considerations  and  brute 
"sanctions."  As  in  the  physical  realm  the  tendency  is  always 
towards  degeneration  of  type  and  a  return  to  lower  forms,  so  in  the 
mental  and  moral  sphere,  especially  in  regard  to  the  principles  and 
motives  which  regulate  human  action  and  intercourse,  there  is  a 
tendency  to  degenerate,  to  fall  back  upon  force  of  some  kind, 
which  means,  ultimately,  physical,  />.,  mere  brute  force,  punish- 
ment, coercion. 

A  Recent  Proposal. 

One  of  the  latest  proposals  made  is  to  the  effect  that  arbitrators 
might  be  intrusted,  by  the  suitors  at  their  bar  with  the  power  of 
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enforcing  their  decisions,  but  that  such  enforcement  "must  not, 
in  any  manner,  have  a  warlike  character,  or  be  such  as  may  lead 
to  war  or  to  the  destruction  of  human  life  or  of  public  or  private 
property." 

A  much  more  explicit  and  direct  statement  of  opinion  was  made 
by  Mr.  W.  R.  Cremer  and  the  English  Delegates  to  the  recent 
Interparliamentary  Conference  at  Berne,  who,  in  a  memorandum 
presented  to  that  body,  affirmed,  "Whatever  the  tribunal,  the 
sanctity  of  its  decrees  must,  in  the  present  condition  of  public 
opinion,  ultimately  rest  in  force — that  is,  upon  the  will  and  power 
of  the  combined  States  to  enforce  them."  This  does  not  err  on 
the  side  of  ambiguity,  and  I  quote  it  to  dismiss  it  with  an  em- 
phatic non  sequitur,  I  do  not  admit  the  "  must"  It  is  not  true 
in  point  of  historical  or  essential  fact.  There  may,  I  admit,  be 
sanctions  of  a  very  real  and  effective  kind,  which  may  not  "  have 
a  warlike  character,  or  be  such  as  may,  necessarily,  lead  to  war  "  ; 
such  as,  the  sanction  of  public  disapprobation,  referred  to  by  Sir 
Henry  Maine ;  the  loss  arising  from  cessation  of  intercourse  and 
trade  which  has  already,  in  some  instances,  been  found  very  effec- 
tive ;  a  concerted  international  boycott ;  and  the  like.  But  these 
clearly  do  not  come  within  the  scope  of  the  proposal  to  which  I 
have  referred.  The  means  of  enforcement  contemplated  by  it 
are  such  as  may  by  agreement  be  placed  by  the  suitors  in  the 
hands  of  the  arbitrators,  to  be  used  by  their  discretion  and  at 
their  will,  subject  to  certain  specified  restrictions.  These  means, 
therefore,  must  be  of  the  nature  of  force  which  can  be  clearly 
defined,  organised,  and  applied  at  will,  and  which  can  be  con- 
ferred by  formal  agreement,  in  order  to  accomplish  a  definite 
result. 

The  proposal  seems  to  me  to  be  both  illogical  and  impracticable. 
It  admits  coercion  (the  use  of  force  in  order  to  give  sanction  to 
arbitral  decisions) ;  it  prohibits  war  or  "  any  method  of  execution 
which  in  any  manner  shall  have  a  warlike  character  or  may  lead 
to  war."  But  war  is  of  many  kinds.  Yet,  although  manifold  in 
character,  its  essence  and  principle  are  one — coercion,  the  use  of 
force.     Nor  is  it  at  all  evident  how  the  proposal  could  be  carried 
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into  effect  in  such  a  way  as  to  exclude  the  destruction  of  life 
or  property,  or  without  being  prepared  to  go  to  the  farthest 
extreme  which  the  attempt  to  employ  force  may  seem  to 
necessitate. 

It  also  provides  that  the  suitors  should  bind  themselves  by, 
according  to  the  arbitrators,  the  power  of  giving  sanction  to  their 
decrees.  This  is  to  expect  what  no  self-respecting  State  will  sub- 
mit to,  and  the  very  proposal  must  tend  to  discourage  and  retard 
the  disposition  to  have  recourse  to  arbitration.  It,  moreover,  an- 
ticipates a  possible  departure  from  a  contract,  and  so  changes  the 
whole  character  of  the  transaction.  All  human  experience  shows 
that  an  action,  which  is  freely  and  gladly  rendered  from  a  sense  of 
honour  and  from  moral  considerations,  loses  its  character  when  it 
is  the  result  of  compulsion.  Arbitration  that  may  be  enforced  will 
carry  the  world  but  a  very  little  way  towards  the  reign  of  righteous- 
ness and  peace.  Besides,  it  is  the  commonest  of  experiences 
that  the  obligations  of  honour  are  ever  considered  the  most  bind- 
ing. But  to  anticipate,  to  admit,  and  provide  for,  any  departure 
from  the  duty  which  honour  imposes,  is  to  lessen,  in  fact  to  destroy, 
its  binding  force ;  it  is,  as  human  nature  is  at  present  constituted, 
to  invite  such  departure. 

This  proposal  also  anticipates  coercion  on  the  one  side,  and 
RESISTANCE  on  the  other  (or  whence  the  lAtSiOi enforcement?)^  and 
that  is  simply  naked  and  unqualified  war,  the  mere  instrument  of 
warfare  employed,  whether  battle-axe  or  sabre,  club  or  cannon, 
powder  or  melinite,  being  wholly  immaterial. 

It  is  a  futile  limitation,  too,  which  it  imposes. 

The  power  of  enforcing  decrees  could  not  be  conceded  to  a 
Judicial  Court  and  then  its  judgment  be  bound  and  overridden 
by  a  mere  theoretical  expression  of  opinion  as  to  the  kind  and 
extent  of  the  power  it  would  require. 

There  is,  from  the  moral  aspects  of  the  question,  a  serious 
admission  involved  Concede  the  insufficiency  of  moral  obliga- 
tion, of  rational  conviction  and  public  opinion ;  concede  the 
necessity  of  arming  a  tribunal  to  enforce  its  decrees  and  to 
punish  recalcitrants,   and    the    impregnable    position  of  Peace 
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Reformers  is  abandoned,  and  the  force  by  which  alone  the  Peace 
reformation  will  be  accomplished  is  surrendered. 

Any  such  limitation  must  be  futile.  For  in  practice  it  will  be 
found  that  the  limitation  is  nothing,  the  principle  is  everything. 
Admit,  for  example,  the  principle  that  war  itself  is  under  certain 
circumstances  admissible  and  right,  and  it  will  be  a  weak  and 
unfertile  genius  which  will  not  bring  any  particular  act  of  war 
(that  is,  all  acts  of  war)  within  the  limits  of  the  admission. 
Admit  the  principle,  to  take  a  constantly  adduced  illustration, 
that  the  police  may  resort  to  physical  force,  as  a  ttiatier  of  course 
and  of  anticipation  in  the  execution  of  their  duty,  and  train  them 
according  to  that  principle,  and  the  change  will  necessarily  be 
rapid  from  a  civil  to  a  military  force ;  first,  to  the  supply  of  arms 
for  self-defence  and  fulfilment  of  duty,  and  then  to  the  reconstitu- 
tion  of  the  whole  organisation  on  a  military  basis.  By  sure  and 
swift  steps  the  civil  corps  becomes  first  a  militia  and  then  a 
regular  army.  The  introduction  of  the  principle  necessitates  the 
result.    They  stand  related  to  each  other  as  cause  and  effect. 

Moral  Sanction. 

Happily  great  principles  are  not  determined  by  popular  vote, 
and  the  essential  truth  remains  just  as  it  was  before— a  truth 
rooted  in  the  very  necessity  of  things,  and  witnessed  to  by  all 
history  and  experience;  that  any  departure  from  simple  moral 
sanction  means  a  return  to  the  principle  of  physical  warfare,  and 
will  prove  as  futile  as  war  has  always  done. 

But  such  a  departure  is  unnecessary.  Even  Lord  Palmerston, 
who  was  one  of  the  most  unlikely  persons  to  indulge  in  Utopias, 
or  to  admit  any  but  hard  and  proved  facts,  affirmed  that  "  opinions 
are  stronger  than  armies.  Opinions,  if  they  are  founded  in  truth 
and  justice,  will,  in  the  end,  prevail  against  the  bayonets  of  in- 
fantry, the  fire  of  artillery,  and  the  charge  of  cavalry.'' 

"  It  is  yet  hardly  realised,"  says  an  American  writer  on  this 
very  point,  "  that  the  most  powerful  of  this  world's  forces  are 
both  invisible  and  intangible.  Gravitation  is  an  intangible  force 
— it  shakes  the  earth.     Electricity  is  an  intangible  force — it  rends 
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the  heavens.     In  all  operations  of  law  the  real  power  behind 

THE   THRONE   IS   THE   INTANGIBLE  SANCTION   OF   PUBLIC  OPINION. 

Unsupported  by  public  opinion  ail  law  is  practically  a  dead  letter^^ 
or,  I  may  add,  it  becomes  an  instrument  of  tyranny,  "  while  un- 
written codes  enforced  by  public  opinion  are  all-compelling.  It  is  by 
this  sanction  of  public  opinion  alone  that  the  awards  of  the  Court 
of  International  Arbitration  will  be  effectively  enforced."  "  The 
pen  is  mightier  than  the  sword."  Conviction  is  stronger  than 
whole  battalions.  Reason  and  conscience  are  supreme  in  the 
domain  of  conduct.  There  is  a  diviner  force, — but  that  is  a  fact 
too  ethereal  for  us  of  this  so-called  "  practical  "  age — which  is 
omnipotent  in  all  spheres. 

Dr.  Wendt  said  that  he  had  never  yet  had  any  satisfactory 
answer  to  the  question  which  he  asked  on  this  subject  at  the 
Cologne  Conference  in  i88^  (see  Report,  pages  193-195),  when 
he  had  drawn  attention  to  the  failure  of  an  article  for  arbitration 
between  Denmark  and  Prussia,  with  regard  to  the  Schleswig- 
Holstein  question. 

Mr.  Barclay,  Paris,  said  that  the  peace  movement  could  not 
be  considered  as  mere  theorising.  International  Arbitration  is  a 
fact,  and  the  Peace  Society  has  largely  contributed  to  its  extension. 
The  feeling  of  Europe  at  the  present  time  is  in  favour  of  peace, 
and  it  is  a  significant  feature  of  the  times  that  arbitration  is  so 
far  becoming  an  accepted  idea  that  no  one  has  suggested  war 
for  the  solution  of  the  pending  differences  between  Great  Britain 
and  France  with  regard  to  the  Newfoundland  Fisheries,  and 
between  Great  Britain  and  the  United  States  with  regard  to 
Behring  Strait.  This  Association  and  the  Institute  of  Inter- 
national Law  are  capable  of  contributing  greatly  to  this  move- 
ment. War  is  not  the  suspension  of  all  law,  and  the  rules  pre- 
pared by  the  Institute  are  now  accepted  as  the  international  rules 
governing  the  conduct  of  belligerents.  The  great  feature  of  the 
Franco-CJerman  War  was  the  respect  paid  to  law,  and  the  greater 
extent  to  which  the  rules  of  international  law  had  been  observed, 
as  compared  with  previous  conflicts  of  similar  extent. 

Professor  Corsi,  Pisa,  thought  that  the  composition  of  inter- 
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national  tribunals  was  very  defective,  and  that  great  difficulties 
arose  from  the  custom  of  naming  as  arbitrator  a  member  of  each 
of  the  States  involved.  Those  in  the  Anglo-Chilian  case  itself  led 
to  great  difficulties,  as  the  arbitrator  against  whom  the  case  was 
going  could  embarrass  the  tribunal  by  abstention. 

Mr.  Barclay,  in  reply,  observed  that  the  representatives  of 
the  interested  States  are  not  looked  upon  as  judges,  properly 
speaking. 

Professor  Bensa,  Genoa,  explaihed  that  Signer  Corsi's  remarks 
arose  out  of  the  difference  between  the  English  and  Italian 
systems  with  regard  to  arbitration. 

Dr.  Wend  r  referred  to  the  value  of  arbitration  in  salvage  cases 
in  the  English  Court  of  Admiralty ;  these  are  generally  sent  to 
arbitrators  to  be  settled. 

M.  De  Soundy  thought  this  discussion  properly  crowned  the 
labours  of  the  Conference.  What  we  want  above  everything  else 
is  that  the  idea  of  arbitration  should  be  spread  in  all  the  nations, 
so  that  we  may  always  keep  peace,  instead  of  looking  upon  war  as 
the  normal  state  of  things.  We  must  all  try  and  dissipate  the 
selfishness  which  leads  nations  into  war. 

Dr.  Darby,  in  reply,  expressed  his  gratification  at  the  general 
consensus  of  approval  with  which  the  principle  of  arbitration  had 
been  received.  Referring  to  the  well-known  story,  how  Sir  Robert 
Walpole,  having  been  forced  into  war  against  his  will  by  public 
opinion,  and  hearing  the  church-bells  ringing  because  of  the 
declaration  of  war,  said  :  "  They  are  ringing  the  bells  now,  but  they 
will  soon  be  wringing  their  hands : "  he  said.  May  not  some  future 
Sir  Robert  Walpole  be  compelled  by  public  opinion  to  abstain 
from  war  instead  of  to  rush  into  it  ?  He  thought  the  work  of  this 
Association  admirably  calculated  to  promote  peace,  by  bringing 
together  men  of  different  nations  to  discuss  questions  of  mutual 
importance  such  as  this,  which  had  formed  the  subjects  of  debate 
in  the  Conference.  Arbitration  is  a  method ;  but  behind  it  is 
the  public  opinion  which  makes  for  peace. 

L   2 
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Votes  of  Thanks. 

Dr.  Wendt  proposed,  and  the  Conference  unanimously 
adopted,  a  vote  of  thanks  to  the  Syndic  and  Municipality  of 
Genoa  for  their  kindness  in  receiving  the  Conference, 

The  Syndic,  in  reply,  said  that  the  people  of  Genoa  had 
seen  with  great  pleasure  in  the  midst  of  them  distinguished  men 
of  so  many  nationalities  discussing  such  important  subjects. 

On  the  proposal  of  Signor  Corsi,  a  vote  of  thanks  to  the 
President  was  cordially  adopted* 

Mr.  Alexander  proposed,  and  the  Conference  adopted,  a  vote 
of  thanks  to  the  Reception  Committee,  especially  its  Secretaries, 
Professor  Corsi  and  Professor  Bensa. 

Mr.  Barclay  moved,  and  the  Conference  adopted,  a  vote  of 
thanks  to  the  two  Vice-Presidents,  who  had  presided  at  most  of 
the  sittings  of  the  Conference,  Dr.  Wendt  and  Professor  Gabba. 

The  President  closed  the  Conference  with  an  appropriate 
address. 
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APPENDIX  A. 

Paper  by  William  Griffith,  Barrister-ai'Lawy 

17,  Bedford  Row,  London,   fV,C. 

DOMICILE  AND  ALLEGIANCE,  OR,  CIVIL  AND  POLITICAL 
STATUS,  AND  EXTRADITION. 

The  distinction  between  dvil  and  political  status  was  well  sketched  by  that 
great  jurist,  Lord  Chancellor  Westbury  (Udny  v.  Udny,  L.  R.  I.,  Sc.  Ap. 
457)  in  the  following  manner ; — 

"  The  Law  of  England  and  of  almost  all  civilised  countries  ascribes  to 
each  individual  at  his  birth  two  distinct  legal  states  or  conditions,  one  by 
virtue  of  which  he  becomes  the  subject  of  some  particular  country,  binding 
him  by  the  tie  of  natural  allegiance,  and  which  may  be  called  his  political 
status  ;  another  by  virtue  of  which  he  has  ascribed  to  him  the  character  of  a 
citizen  of  some  particular  country,  and  as  such  is  possessed  of  certain  munici- 
pal rights,  and  subject  to  certain  obligations,  which  latter  character  is  the  civil 
status  or  condition  of  the  individual  and  may  be  quite  different  from  his  polit- 
ical status.  The  political  status  may  depend  on  different  laws  in  different 
countries,  whereas  the  civil  status  is  governed  universally  by  one  single  prin- 
ciple— ^that  of  domicile,  which  b  the  criterion  established  by  law  for  the  pur- 
pose of  determining  civil  status,  for  it  is  on  this  basis  that  the  personal  rights 
of  the  party,  that  is  to  say,  that  the  law  which  determines  his  majority  or 
minority,  his  marriage,  succession,  testacy,  or  intestacy  must  depend."  {See  also 
Douglas  V.  Douglas,  L.  R.  12,  Eq.  67). 

To  lawyers  practisii^;  in  different  civilised  countries,  questions  of  domicile 
are  more  constantly  recurring  in  the  affairs  of  their  clients  than  points  arising 
from  the  doctrine  of  allegiance.  The  simplicity,  too,  of  its  doctrine  and  test, 
gives  it  a  scientific  advantage  over  the  vague  doctrines  of  political  status  to  the 
mind  of  the  international  lawyer,  though  it  must  be  admitted  that  the  passion- 
stirring  sentiments  of  patriotism  and  nationality  derived  from  the  latter, 
afford  more  material  to  the  ambition  of  the  statesman  and  the  chicane  of  the 
diplomatist. 

Domicilium  in  Roman  law  was  a  peculiar  mode  of  becoming  the  member  of 
a  municipality  or  of  several  municipalities  at  the  same  time. 

Under  the  present  system  of  International  Law,  domicile  is  of  two  sorts  : 
(I)  that  by  operation  of  law,  (2)  that  by  choice. 

That  by  operation  of  law,  sometimes  called  origin  or  necessary  domicile, 
attaches  to  an  infant  that  of  his  father,  to  a  wife  that  of  her  husband,  to  a 
perion  giving  up  the  domicile  of  choice,  that  of  his  origin. 

Domicile  of  choice  arises  where  a  person  having  power  of  changing  his 
domicile  voluntarily,  abandons  an  existing  one,  and  settles  in  another  country 
with  the  intention  of  permanently  settling  there. 

The  domicile  of  origin  adheres  until  a  new  one  is  acquired.  The  onus  of 
proving  a  change  is  on  the  party  who  alleges  it.  (GrifHth's  **  Indian  Evidence 
Acts,"  and  Bell  v.  Kennedy,  L.  R.  i,  H.  L.  Sc.  307). 

The  domicile  of  a  lunatic  even  after  attaining  majority  depends  upon  and 
changes  with  that  of  the  father.  (Sharp  v.  Crispin,  L.R  I,  P.  and  M.  611). 
Mere  residence  as  consuls  in  a  foreign  country  does  not  create  a  new  domicile 
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Acceptance  of  a  consular  office,  without  change  of  residence,  on  behalf  of  a 
foreign  country  does  not  affect  the  domicile,  Same  Case. 

The  recent  case  of  Welsh  ».  Tennent,  1891,  A.C.  647,  shows  that  the  wife 
follows  the  domicile  of  her  husband,  and  while  her  moveables  are  also  regu- 
lated thereby,  her  real  estate  and  the  nature  and  extent  of  her  right  therein 
are  governed  by  the  lex  loci  ret  siUe, 

A  decision  of  Jeune,  J.  now  president  of  the  English  Admiralty  Court, 
evmces  the  wisdom  of  putting  interests  in  British  ships  into  marriage  settle- 
ments in  the  names  of  trustees.  An  Englishwoman  owner  of  1-64  of  the 
British  registered  steamship  Millicent  married  a  Swiss  and  predeceased  him. 
The  said  share  vested  by  transmission  in  him  but  being  an  alien  it  was  held 
to  be  forfeited  to  the  crown  under  the  Merchant  Shipping  Act,  1854,  ss. 
62-63. 

Trade  domicile  differs  from  ordinary  domicile  in  many  characteristics.  "  A 
man  may  have  mercantile  concerns  in  two  countries,  and  if  he  acts  as  a  merchant 
of  both  he  must  be  liable  to  be  considered  as  a  subject  of  both,  with  regard  to 
the  transactions  originating  respectively  in  those  countries."  (Sir  W.  Scott,  sC. 
Rob.  202).  The  party  becomes  clothed  with  a  new  character  from  the  periotl, 
not  of  forming  an  intention,  but  of  first  taking  steps  to  remove  or  abandon 
his  former  domicile  and  to  aquire  a  new  one  animo  manendi.  (Lushington 
Spinks,  Adm.  267.)  His  residence  in  a  country  and  carrying  on  trade  there 
by  which  both  he  and  the  country  are  benefited  makes  him  a  subject  of  that 
country,  whether  neutral  or  hostile,  at  least  so  far  as  to  exempt  or  subject  his 
property  from  or  to  capture  by  that  or  another  country.    (Kenyon,  4  Esp.  108.) 

Trade  domicile  is  more  adventitious  than  the  ordinary  domicile.  It  is  gained 
by  residence  and  ceases  the  moment  the  merchant  puts  himself  in  motion  to 
quit  the  country  without  an  intention  to  return.  J,  whose  domicile  of  origin 
was  America,  was  resident  and  engaged  in  trade  in  England  at  the  time  of  war 
between  the  two  countries.  Sir  W.  Scott  held  that  by  so  residing  and  engag- 
ing in  trade  he  had  acquired  a  domicile  as  a  merchant  in  this  country,  England, 
by  reason  whereof  his  ship  was  subject  to  capture  when  engaged  in  trade  with 
France  ;  but  that  on  boni  fide  quitting  this  country  and  sailing  for  America 
his  American  domicile  reverted,  and  his  ship  was  therefore  to  be  restored." — 
The  Indian  Chiefs  3  C.  Rob.  12). 

The  lawyers  of  the  British  Isles  have  to  consider  questions  of  domicile  even 
more  frequently  than  our  continental  friends,  inasmuch  as  the  Scotch  and  Eng- 
lish laws  are  practically  foreign  laws,  the  one  set  to  the  other,  and  Irish  laws  are 
foreign  to  the  Scotch,  and  also  partly  to  the  English.  Indians  have  a  domicile 
of  their  own,  and  so  have  our  several  Colonies.  And  as  the  underlying 
principles  of  the  law  of  domicile  are  the  same  all  the  world  over  though  they 
may  be  modified  by  local  rules,  the  judgments  of  the  English  Courts,  displaying 
as  they  do  the  working  of  the  law  of  domicile,  may  interest  our  guests  firom 
whatever  quarter  of  the  globe  they  come. 

Our  two  first  cases  illustrate  the  maxim  Mobilia  sequuntur  per  sonane.  A 
person,  having  a  vested  reversionary  interest  in  personal  property  in  England, 
became  insolvent  in  Australia.  He  died  after  it  fell  into  possession,  but 
before  it  was  paid.  Held  that  if  his  domicile  was  Australian  the  insolvency 
assignees  were  primarily  entitled  if  English,  the  executrix  who  proved  in 
England.     (T.  R.  Blithman,  L.R.  2,  Eq.  23.) 
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A  foreign  court  found  that  a  father  had  the  domicile  of  their  country  and 
that  an  illegitimate  son  was  therefore  entitled  to  inherit.  The  House  of  Lords 
held  that  though  the  English  law  would  have  excluded  an  illegitimate  son  of  a 
person  with  an  English  domicile  the  English  Probate  Court  was  bound  by  the 
judgment  of  the  foreign  court.     (Doglioniv.  Crispin,  L.R.  I,  H.L.  30X.) 

The  next  two  cases  illustrate  the  principle  of  the  maxim,  Lex  loci  contrac- 
tus, and  the  parental  care  of  the  courts  over  infants.  The  remaining  cases 
show  the  simplicity  with  which  complicated  questions  which  almost  involve  a 
conflict  of  laws  are  settled  by  the  principles  of  domicile. 

(Cooper  v.  Cooper,  13,  Appeal  Cases  88.)  This  case  was  brought  before 
the  House  of  Lords  from  the  Scotch  Courts.  The  House  decided  that  the 
capacity  of  an  infant  to  bind  herself  by  a  marriage  contract  must  be  determined 
by  the  law  of  domicile.  If  the  parties  are  capable  of  giving  an  effectual 
consent  to  the  contract,  according  to  that  law,  they  may  so  agree  that  all  ques- 
tions touching  the  validity  or  interpretation  of  the  contracts  shall  be  decided 
by  the  lex  loci  solutionis.  In  this  case  the  domicile  being  Irish  the  contract 
was  voidable  by  the  wife,  as  she  could  not  by  the  Irish  law,  incur  as  an  infant, 
an  obligation  which  was  not  for  her  benefit.  In  re  Hellmann's  will  it  was 
held  that  a  legacy  bequeathed  to  an  infant  domiciled  abroad  may  be  paid  when 
an  infant  comes  of  age  by  the  law  of  England  or  the  place  of  domicile,  whichever 
first  happens.     (L.R.  2,  Eq.  363.) 

Though  the  words,  lex  loci  contractus,  are  correct  in  reference  to  commerce 
at  law,  the  words  lex  loci  actus  are  better,  in  that  they  include  both  wills  and 
contracts.  A  domiciled  Scotchman  made  a  will  and  afterwards  married  in 
Scotland.  He  subsequently  acquired  an  English  domicile  which  he  re- 
tained until  his  death.  The  court  held  that  as  the  will  was  valid  as  long 
as  he  remained  in  Scotland  it  was  not  revoked  by  his  subsequent  change  of 
domicile,  and  was  entitled  to  probate  in  England  (F.  G.  Reid,  L.R.  1,  P.  and 
M.  74.  See  also  Lynds  v.  Provisional  Government  of  Paraguay,  L.R.  2, 
P.  and  M.  268).  An  English  Court  is  also  prepared  to  make  an  original  or 
de  bonis  grant  of  administration  of  the  effects  of  a  deceased  person  to  the 
person  recognised  by  the  proper  court  of  a  foreign  country  (J.  G.  Hill,  L.R.  2, 
P.  andM.  89.     But  see  Partington  v.  A.  G.,  L.R.  4,  H.  L.  100.) 

In  a  distribution  of  assets  in  a  concursus  of  creditors  the  order  of  distribution 
is  a  matter  for  the  lex  loci  or  fori,  where  the  distribution  takes  place.  This 
case  involved  the  administration  of  Dutch  law  at  the  Cape  of  Good  Hope. 
(Thurburn  v.  Stewart,  L.R.  3,  P.C.  478.  See  also  Pardo  v.  Binghan,  L.R,  6, 
Kq.  485.  The  lex  loci  governs  the  collection  also,  Blackwood  v,  the  Queen, 
8  App.  Cas82.) 

Legacy  duty  is  not  payable  on  a  share  bequeathed  by  the  will  of  a  person 
domiciled  in  a  foreign  country  in  an  annuity  for  lives  charged  on  English 
lands,  Chalfield  v.  Bertchtlodt,  L.R.  12,  Eq.  464,  7  Ch.  Ap.  192. 

The  proceeds  of  land  in  England  devised  by  a  person  domiciled  in  France, 
on  trust  to  sell  and  pay  the  proceeds  to  his  daughters  born  of  a  French  mother, 
born  before  marriage,  but  afterwards  legitimated  according  to  French  law, 
held  liable  to  duty  as  if  they  had  been  legitimated  by  English  law  also,  (Skol- 
lowe  V.  Young,  L.R.  11,  Eq.  474.  Atkinson  v.  Anderson,  21,  Ch.D.  100.) 
Though  the  three  last  cases  recognise  the  law  of  domicile,  they  also  recognise 
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the  right  of  exercent  domain,  or  the  jus  territori  to  tax  the  property.  (See  also 
J.  R.  Badarts  trusts,  L.R.  lo,  Eq.  288;  Callananes  v.  Campbell,  L.R.  11, 
Eq.  378 ;  Tootals*  Trusts,  23,  Ch.D.  532.) 

In  the  administration  of  the  English  estate  of  a  deceased  domiciled  abroad 
foreign  creditors  are  entitled  to  dividends  pari  passu  with  English  creditors, 
y.  R.  Kloebe,  28  Ch.  D.  175). 

The  English  statute  of  distribution  of  intestates*  estates  applies  univer- 
sally to  persons  of  all  countries  races  and  religions  dying  in  England,  and  the 
proper  law  for  determinating  the  kindrefl  thereunder  b  the  international  law 
adopted  by  the  comity  of  nations  (Goodman's  Trusts,  17  Ch.D.,  266). 

A  finding  as  to  domicile  between  a  daughter  and  the  executor  in  the  English 
Probate  Court  being  between  parties  only  does  not  bind  the  residuary  legatee 
(De  More  v.  Concha,  29  Ch.  D.  268,  and  11  Ap.  Ca,  541). 

Neither  does  it  necessarily  bind  a  foreign  court  (Bradford  v.  Voung,  26  Ch. 
D.  656). 

The  English  Courts  will  recognise  as  valid  the  decision  of  a  competent 
foreign  Christian  tribunal  dissolving  a  marriage  between  a  domiciled  native  in 
the  country  where  such  tribunal  has  jurisdiction,  and  an  Englbh  woman  in  the 
absence  of  collusion.  And  this  though  the  marriage  may  have  been  solem- 
nised in  England  and  dissolved  for  a  cause  not  sufficient  in  England  (Harvey 
r.  Farine,  8  Ap.  Ca.  43). 

If  parties  to  an  antenuptial  settlement  show  that  it  was  to  be  construed  by 
the  law  of  the  wife's  former  domicile  it  will  be  so  construed  (J.  R.  Barnard, 
Wn.  i88f-8). 

There  is  no  such  thing  as  domicile  arising  from  society.  Therefore  a  person 
with  a  Turkish  domicile  of  origin  does  not  change  it  by  becoming  a  protected 
British  subject  in  Cairo.  Cairo  is  not  a  British  possession.  The  party  was  a 
Chaldoean  Roman  Catholic  (Abd  Ul  Mepih  v.  Fairer,  13  App,  Cas.  421). 

A  colonial  divorce  does  not  so  affix  the  marriage  law  of  the  colony  to  a  party 
as  to  prevent  him  contracting  a  legal  marriage  in  England  (Scott  v.  All  Yen, 
II  P.D.,  128).  As  to  residence,  carrying  on  of  business,  and  marriage,  form- 
ing together  sufficient  evidence,  that  is  proof  of  domicile,  and  as  to  declarations 
of  intention  being  good  evidence,  see  Doucet  v.  Geoghegan,  9  CD.  554,  and 
In  re  Esehmann,  1893,  April  26  ;  9  Times  L.R.  26. 


POLITICAL  STATUS. 


A  British  subject  accredited  to  Great  Britain  by  a  foreign  Government  has  the 
same  privileges  as  a  Minister  who  is  not  a  subject  (Macartney  v,  Garbutt,  24, 
Q.B.D.  368). 

The  Naturalization  Act,  1870,  provides  means  and  prescribes  forms  by  com- 
plying with  which  persons  who  may  have  been  bom  British  subjects  may  de- 
clare themselves  aliens  and  cease  to  be  British  subjects,  and  also  enacts  that 
anyone  who  voluntarily  becomes  naturalised  in  a  foreign  country  shall  cease  to 
be  a  British  subject  while  five  years'  residence  in  the  United  Kingdom  or  ser- 
vice under  the  Crown,  may  under  certain  conditions  make  an  alien  an  English 
subject. 
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Should  a  Frenchman  or  other  foreigner  refuse  to  take  out  letters  of  naturali- 
sation in  England  on  the  ground  that  he  might  return  to  his  native  land,  and 
would  not  give  up  his  status  or  origin  that  would  not  if  the  other  evidence  of 
intention  were  sufficient  prevent  his  obtaining  an  English  domicile.  (Brunei  v, 
Brunei,  L.R.  12  ¥x\.  298.)  On  the  other  hand  the  certificate  is  sometimes  so 
drawn  as  not  to  destroy  the  status  as  a  foreign  subject  of  the  person  naturalised 
(J.  R.  Bourgeoise,  41  Ch.  D.  310,  58  L.T.  431.) 

The  law  of  England  upon  extradition  is  extremely  modem.  Sir.  J.  Stephen 
in  his  history  asserts  that  there  are  only  two  cases  before  the  Judges  (East 
Indian  Company  f  •  Campbell,  I.  VI.  Sen^  246  ;  and  Mure  v*  Kay,  4  Taun  34), 
which  contain  even  a  faint  trace  of  evidence  that  a  power  of  extradition  exists 
at  common  law.  The  word  indeed  was  unknown  to  the  English  tongue  in  the 
time  of  Johnson.  The  word  formerly  in  use  **  surrender"  involves  no  idea  of 
right  or  duty. 

The  present  law  is  mainly  contained  in  two  Acts  of  Parliament,  namely  the 
Extradition  Acts  1870  and  1873. 

The  general  scheme  of  the  first  of  these  acts  for  the  second  is  only  an  amend- 
ing Act,  I  take  from  Stephen's  History,  vol.  2,  p.  67. 

"  X.  It  provides  in  substance  that  the  Queen  shall  have  power  by  order 
in  council  to  apply  the  provisions  of  the  act  to  such  conventions  or  treaties 
as  may  be  made  with  any  foreign  states  for  the  surrender  of  criminals. 
The  act  may  be  applied  as  a  whole  or  with  such  conditions,  qualifications 
and  exceptions  as  may  be  deemed  expedient :  section  2, 

"  2.  The  application  of  the  act  is  to  be  made  by  an  order  in  council  to 
be  laid  before  Parliament  within  six  weeks  of  its  being  made  or  the  next 
meeting  of  Parliament.  The  order  is  conclusive  evidence  that  the  ar- 
rangement made  complies  with  the  terms  of  the  act  and  its  validity  is  not 
liable  to  be  questioned  in  any  legal  proceedings  whatever.  Sections  2 
and  5. 

*'  3.  The  effect  of  the  extradition  provisions  of  the  act  is  that  "  fugitive 
criminals,"  that  is  to  say  persons  either  suspected  or  convicted  of  having 
committed  certain  crimes  in  any  foreign  country  to  which  the  act  applies 
— may  be  arrested  and  surrendered  to  the  authorities  of  that  country  upon 
the  production  of  such  evidence  against  them  (subject  to  some  modifica- 
tions) as  would  have  justified  their  committal  for  trial  on  a  similiar 
charge  in  England. 

'%  The  crimes  for  which  a  surrender  may  be  made  are  called  extradi- 
tion crimes.  By  the  Act  of  1873  ^^^  following  offences  or  any  of  them 
may  by  any  convention  be  made  extraditon  crimes ;  namely  offiences  against 
anyone  of  the  five  Consolidation  Acts  of  1861,  offences  against  the  law 
relating  to  bankruptcy,  kidnapping,  and  false  imprisonment,  perjury,  and 
subornation  of  perjury.  Th«  schedule  of  the  Act  of  1870,  mentions  only 
nineteen  offences  which  may  be  made  extradition  crimes,  but  fifteen  of 
these  are  offences  against  the  Consolidation  Acts.  The  others  are  piracy 
by  the  law  of  nations,  sinking  ships,  certain  assaults  on  board  ship,  and  con- 
spiracy to  make  a  revolt  on  board  a  ship.  Moreover  forgery  at  common 
law  would  be  included  in  the  said  schedule  though  it  is  not  within  the 
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Forgery  Act  of  1861.     If,  as  is  probably  the  case,  there  are  any  statutory 
forgeries  subsequent  to  the  Forgery  Act  they  also  would  be  included. 

The  result  is  that  almost  any  offence  may  be  made  an  extradition  crime,  for 
instance,  a  common  assault  or  the  most  paltry  acts  of  mischief  to  property. 
Practically  the  extradition  treaties  are  confined  to  crimes  of  a  serious  kind. 

It  is  important  to  observe  that  when  the  extradition  of  an  offender  suspected 
of  a  crime  is  demanded,  the  definition  upon  which  he  is  delivered  up  differs 
not  essentially  from  the  definition  upon  which  he  is  tried.  This  doctrine  is 
established  by  In  re  Bellencontre  (1891,  2  Q.B.D.  122.) 

The  facts  of  J.  R.  Bellencontre  were  as  follows : — A  warrant  was  issued  in 
France  for  the  arrest  of  a  French  subject  accused  of  having  embezzled  or  mis> 
appropriated  money  delivered  to  him  in  his  capacity  of  notary.  He  escaped 
from  France  and  was  arrested  in  English  territory,  and  his  extradition  was 
demanded  by  the  French  authorities.  A  magistrate  committed  him  for 
extradition  on  a  warrant  describing  him  as  accused  of  the  crime  of  fraud  by  a 
bailee,  and  fraud  as  an  agent.  The  French  warrant  specified  nineteen  separate 
charges.  On  an  application  for  an  habeas  corpus  the  court  came  to  the  con- 
clusion that  as  to  fifteen  of  the  charges  the  evidence  disclosed  no  crime 
punishable  by  English  law.  With  regard  to  the  other  four  charges  there  was 
evidence  that  in  each  case  money  was  intrusted  without  direction  in  writing 
to  the  prisoner  as  a  notary,  with  a  view  to  re-investment  as  soon  as  either  he 
or  his  customer  should  have  found  a  suitable  investment,  and  that  he  had  mis- 
appropriated such  money.  Held  that  the  offences  charged  were  sufficiently 
described  both  in  the  French  and  in  the  English  warrants,  and  that  the 
warrants  were  consistent  with  each  other ;  that  the  fsyzt,  that  as  to  some  of  the 
charges  in  the  French  warrant  the  evidence  did  not  aisclose  any  crime  against 
English  law,  was  no  answer  to  the  claim  for  extradition  ;  that  as  to  the  four 
charges  last  above-mentioned  there  was  evidence  of  offences  within  the  mean- 
ing of  article  408  of  the  French  Penal  Code,  and  article  3,  clause  18,  of  the 
Extradition  treaty,  and  evidence  that  the  prisoner  had  been  intrusted  as  an 
attorney  or  agent  with  money  for  safe  custody  within  the  meaning  of  24  and 
23  Victoria  c.  96,  s.  76,  and ,  therefore,  there  was  evidence  of  offences  against 
English  law,  and  extradition  ought  to  be  granted.  (T.  R.  Bellencontre  1891, 
2  Q.  B.  D.  123). 

Section  6  of  the  Extradition  Act  1870,  provides  that  **  a  fugitive  criminal 
shall  not  be  surrendered  if  the  offence  in  respect  of  which  his  surrender  is 
demanded  is  one  of  a  political  character."  The  meaning  of  the  words  political 
character  has  recently  been  discussed  and  settled. 

A  number  of  the  citizens  of  one  of  the  cantons  of  the  Swiss  Republic,  being 
dissatisfied  with  the  administration  of  the  government  of  the  canton,  rose 
against  the  government,  arrested  several  members  of  it,  seized  the  arsenal, 
from  which  they  provided  themselves  with  arms,  attacked,  broke  open,  and 
took  forcible  possession  of  the  municipal  palace,  disarmed  the  gendarmes,  im- 
prisoned some  members  of  the  government,  and  established  a  provisional 
government.  On  entering  the  municipal  palace,  the  prisoner,  who  had  taken 
an  active  part  in  the  disturbance  throughout,  shot,  with  a  revolver,  and  killed 
a  member  of  the  government.  He  escaped  to  England,  where  he  was  arrested 
and  committed  for  extradition  on  a  charge  of  murder.     On  appeal  from  such 
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committal,  the  Queen's  Bench  Division  held  that  the  offence  which  the  prisoner 
had  committed  was  incidental  to,  and  formed  a  part  of,  political  disturbances, 
and,  therefore,  was  an  offence  of  a  political  character  within  the  meaning  of 
the  statute,  and  the  prisoner  could  not  be  surrendered,  but  was  entitled  to  be 
discharged  from  custody.^.  R.  Cashoni  1891.     i  Q.  B.  D.  149. 

In  the  Parliamentary  Session  of  188 1  an  act  (45  and  45  Vict.  c.  69)  was 
passed  called  the  Fugitive  'Offenders  Act,  intended  to  facilitate  the  appre- 
hension and  return  of  fugitive  offenders  from  any  one  part  to  any  other  part  of 
the  Queen's  dominions.  It  is  unnecessary  to  notice  its  provisions  in  detail, 
they  are  merely  administrative,  and  involve  no  principle  of  any  real  interest. 

That  great  authority  on  International  Law,  Sir  Robert  Phillimore,  after 
carefully  considering  the  subject  of  extradition,  and  the  principles  applicable 
thereto,  and  the  leading  cases  thereon,  concludes — 

**  The  result  of  the  whole  consideration  of  this  subject  is  that  the  extradition 
of  criminals  is  a  matter  of  comity,  not  of  right,  except  in  the  cases  of  special 
convention." — i  International  Law  522. 

Sir  Edward  Clarke  nevertheless  argues  and  is  of  opinion  that  the  '*  surrender 
of  criminals  is  an  international  duty  that  the  refusal  to  grant  it  is  so  clearly 
injurious  to  the  country  which  refuses,  and  to  the  whole  wbrld  that  it  is  a 
serious  violation  of  the  moral  obligations  which  exist  between  civilised  com- 
munities. " 

His  arguments  would  have  greater  force  if  independent  states  had  not  taken 
the  places  of  the  several  provinces  which  unitedly  formed  the  Roman  Empire 
and  were  governed  by  the  laws  of  one  and  the  same  head.  His  opinion  has 
not  been  shared  by  freedom-loving  states.  Even  Prussia,  Bavaria,  Wurtemberg, 
Baden,  Hesse,  Oldenburg,  Brunswick  and  Altenburg  which  by  positive  laws 
of  their  own  constitutions  are  prevented  from  delivering  up  citizens  to  foreign 
powers.  It  is  also  opposed  to  the  Mosaic  Laws  and  to  the  Englbh  Common  Law, 
as  evidenced  by  its  greatest  authority.  Lord  Coke,  3rd  inst.,  x8o,  who  looks 
upon  our  country  as  a  sanctuary  to  which  foreigner^  may  flee.  In  the  middle 
ages  the  church  and  the  common  law  permitted  such  sanctuaries  even  for 
natives  in  their  own  realm.  A  general  right  of  extradition  of  criminals  would 
in  practice  be  unworkable.  For  those  whom  one  country  considers  criminals 
another  country  does  not.  A  heretic  might  suffer  martyrdom  in  his  own 
country  whom  another  country  professing  a  different  religion  would  have 
esteemed  a  saint.  The  Huguenots  were  criminals  according  to  the  Law  of 
France,  but  England  did  wisely  to  give  them  a  reiiige.  Further  the  word 
criminal  itself  is  a  varying  term.  At  the  present  day  the  Lord  Lieutenant  of 
Ireland  can  by  proclamation  make  it  a  crime  to  attend  a  public  meeting  and 
to  listen  to  the  arguments  of  the  representatives  in  Parliament  of  the  locality 
where  the  meeting  is  held.  And  though  in  one  case  the  President  of  the 
United  States  did  in  his  discretion  surrender  a  notorious  criminal  in  the 
exercise  of  the  sovereignty  of  the  United  States,  yet  the  act  is  generally  con- 
sidered a  bad  precedent  and  unconstitutional.  {See  the  papers  relating  to  the 
Foreign  Relations  of  the  United  States,  1873,  vol.     p.  21.) 

Being  an  Englishmen  I  am  glad  to  say  that  Lord  Justice  Mellish,  a  judge  of 
the  highest  repute,  declared  when  setting  as  a  member  of  the  Judicial  Com- 
mittee of  the  Privy  Council  that — 
*' There  is  no  doubt  that  in  England  no    treaty  unconfirmed  by  Act  of 
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Parliament  would  be  sufficient  to  enable  a  person  to  be  given  up  "  and  that 
the  Queen  cannot  give  "  a  power  "  to  a  colonial  governor,  legislature,  or  any 
other  person  or  persons  "  which  deprives  English  subjects  of  their  rights.** 
She  cannot  give  a  power  for  instance  to  make  torture  lawful  in  Hong 
Kong. 

Indeed  Sir  Edward  admits  that  in  the  early  cases  found  in  Modem  History 
it  was  always  for  political  offences  that  the  surrender  was  demanded.  He  thinks 
that  crime  was  easily  detected  and  the  criminal  had  few  means  of  escape. 
But  it  is  to  be  remarked  that  special  provisions  existed  for  punishing  a  locality 
where  criminals  could  not  be  detected.  These  provisions  afford  an  inference 
that  detection  was  not  easy.  The  sanctuaries  of  the  church,  the  robe  of  the 
crusader,  and  pilgrimages  abroad,  rendered  escape  in-  many  cases  very  easy. 
The  last  ground  we  shall  take  for  differing  from  the  Solicitor  General  is  the 
fundamental  principle  of  all  international  law,  which  according  to  Sir  James 
Stephen  "  is  the  absolute  and  exclusive  sovereignty  of  every  nation  within  its 
own  limits  including  its  ports  and  harbours,"— 2  History  of  Crim.  Law  47. 

Extradition  between  the  members  of  a  Staats-Bund  is  governed  by  its  own 
not  by  international  law,  thus  : — 

The  second  section  of  the  fourth  article  of  the  Constitution  of  the  Union  of 
the  United  States,  substantially  repealing  a  clause  in  the  fourth  article  of 
Confederation,  declares  as  follows: — "A  person  in  any  state  charged  with 
treason,  felony,  or  other  crime  who  shall  flee  from  justice,  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of  the  State  from 
which  he  fled  be  delivered  up  to  be  removed  to  the  State  having  jurisdiction 
of  the  crime." 

The  duty  of  the  Governor  on  whom  the  demand  is  made  is  purely  minis- 
terial, but  the  Supreme  Court  will  not  issue  a  mandamus  against  him.  (Ken- 
tucky V.  Dennison,  24  How.  66.) 

The  public  journals  have  recently  alluded  to  the  new  convention  between 
Great  Britain  and  the  United  States.  Its  provisions  are  generally  speaking  as 
follows : — 

The  order  in  Council  bearing  date  21st  March,  1890,  applies  the  pro- 
visions of  the  Extradition  Acts  to  the  new  convention  with  the  United  States, 
emlx)dies  the  terms  of  the  convention  which  in  form  is  supplemental  to  the  Ash- 
burton  treaty,  and  adds  to  the  list  of  crimes  therein  mentioned  the  following: — 

X.     Manslaughter  when  voluntary. 

2.  Counterfeiting  or  altering ;  uttering  or  bringing  money  into  circu- 
lation, counterfeited  or  altered. 

3.  Embezzlement ;  larceny  ;  receiving  any  money,  valuables,  security 
or  other  property,  knowing  the  same  to  have  been  embezzled,  stolen,  or 
fraudulently  obtained. 

4.  Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or 
member,  or  officer  of  any  company,  made  criminals  by  the  laws  of  both 
companies. 

5.  Perjury  or  subornation  of  perjury. 

6.  Rape ;  abduction  ;  child  stealing ;  kidnapping. 

7.  Burglary,  housebreaking,  or  shopbreaking. 
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8.  Piracy  by  the  law  of  nations. 

9.  Revolt  or  conspiracy,  to  revolt  by  two  or  more  persons  on  board  a 
ship,  on  the  high  seas,  against  the  authority  of  the  master  ;  wrongfully 
sinking  or  destroying,  a  vessel  at  sea,  or  attempting  to  do  so ;  assaults  on 
board  a  ship  on  the  high  seas,  with  intent  to  do  grievous  bodily  harm. 

10.  Crimes  and  offences  against  the  laws  of  both  countries  for  the 
suppression  of  slavery  and  the  slave  trade. 

It  is  provided  that  extradition  should  also  take  place  for  participation  in 
any  of  the  crimes  mentioned  in  the  convention,  or  the  former  treaty,  provided 
such  crime  be  punishable  by  the  laws  of  both  countries.  The  operation  of 
the  extradition  acts  is  suspended  within  the  dominion  of  Canada,  so  far  as 
relates  to  the  United  States,  and  the  new  convention  so  long  as  an  Extra- 
dition Act  passed  by  the  Parliament  of  Canada,  in  1886,  continues  in  force. 
(English  Extradition  Act,  1870,  s.  2.  and  Solicitors' Journal,  March  29,  1890.) 

An  order  of  the  Privy  Council  bearing  date  March  20,  1891,  applie<l  the 
Extradition  Acts  to  the  treaty  of  June  20,  1890,  with  the  Orange  Free  State. 

The  English  Foreign  Office,  published  a  notification  dated  March  9,  1891, 
of  the  termination  on  January  11,  1892,  of  the  treaty  of  December  26,  1878, 
as  to  extradition  from  the  Indian  possessions  of  Portugal. 

On  November  24,  189 1,  an  order  of  the  Privy  Council  applied  the 
Extradition  Act  to  the  protocol,  of  March  20,  1891,  with  the  Republic  of 
Uruguay. 

An  order  of  the  Queen  in  Council  bearing  date.  May  9,  1892,  applies  the 
Extradition  Acts  to  the  treaty  of  December  17,  1891,  with  Monaco. 

The  author  is  indebted  to  the  courtesy  of  the  Under  Secretary  of  State,  for 
the  Home  Department  of  England,  for  the  two  following  authoritative  tables  of 
Extradition  Crimes,  and  Extradition  Evidence. 


Extradition  Crimes. 


Extradition  Act, 
1870. 
Murder,   and  attempt  and 
conspiracy  to  muraer. 


Treaties*  in  which  each  Crime  is  comprised. 


Murder.— ^\  Treaties. 

"  Murder  (including  assassination,  parricide, 
infanticide,  poisoning)."  Belgium,  Co- 
lombia, France,  Guatemala,  Hayti, 
Luxemburg,  Mexico,  Netherlands,  Salva- 
dor, Spain,  Uruguay. 

'*  Murder  (child  murder  and  poisoning  in- 
cluded)."   Sweden. 

"  Murder  (including  infanticide)."   Switzer- 
land. 
Attempt  to  murder, — ^All  Treaties, 

United  States. — ''  Assault  with  intent  to 
**  commit  murder." 


*  The  Treaty  with  Tonga  is  not  included  in  this  table.  It  comprises  only  the 
crimes  of  murder,  attempt  to  murder,  embezzlement,  larceny,  fraudulent  bank- 
ruptcy, and  forgery,  and  applies  only  to  subjects  of  Tonga  escaped  to  British 
territory. 
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Extradition  Crimes.  Treaties*  in  which  each  Crime  is  comprised. 


Manslaughter 


Counterfeiting  and  altering 
money,  and  uttering  coun- 
terfeit or  altered  money. 

Forgery,  counterfeiting,  and 
altering  and  uttering  what 
is  forg^,  or  counterfeited , 

.    or  altered. 


Embezzlement  and  larceny. 


Obtaining  money  or  goods 
by  false  pretences. 


Conspiracy  to  murder, — Colombia,   Denmark, 

Ecuador,  Italy,t  Mexico,  Russia. 
All  Treaties. 

Italy,  t 

United  States. — **  Manslaughter  when  vol- 
"untaiy." 
All  Treaties. 

Some  of  them  add,  or  substitute  for  "  utter - 
**ing,"  the  words  "bringing  into  circula- 
"tion." 
All  Treaties. 

United  States, — *'  Forgery  and  utterance  of 
"  forged  paper." 

Brazil.  —  **  Forgery  or  imitation,  counter- 
'^feitingor  falsification  of  any  document 
"  or  paper  (&c.  f),  as  well  as  the  inten- 
"  ttonai  use  or  bringing  into  circulation  of 
'*  any  papers  imitated,  counterfeited,  or 
"falsified." 

Netherlands. — **  Forgery,  counterfeiting,  or 
"  altering  of  public  or  private  documents, 
'including  forgery,  counterfeiting  or 
"altering  of  paper  money,  bank  notes, 
"  or  other  public  securities." 

Austria,!   Germany, t    Sweden, f    Switzer- 
land.! 
All  Treaties. 

Brazil.—"  The  purloining  or  embezzlement 
"  of  moneys  or  effects,  public  or  private, 
"  by  abuse  of  confidence." 

Italy. — "Larceny  or  unlawful  abstraction 
*  *  or  appropriation . " 

Netherlands. — "  Embezzlement  or  larceny, 
"  comprehending  any  larceny  that  by  the 
"  Netherlands  penal  law  is  not  considered 
"as  *  vol  simple.*" 
All  Treaties,  except  United  States. 

Brazil. — "Frauds  or  false  or  fraudulent  prac- 
"  lices  to  obtain  money  or  effects  from 
"another." 

Italy.—"  Obtaining  money  or  goods  by 
"  false  pretences  (cheat  or  fraud)." 

Netherlands. — "  Obtaining  money  or  goods 
"  by  false  pretences,  including  the  crimes 
"designated  in  the  Netherlands  penal 
"  laws  as  peculation,  abstraction,  or  mis- 
"  application  by  bailees  or  public  accoun- 
"tants." 

Swetlen. — "  Obtaining  money  or  goods  by 
"false  pretences,  except,  as  regards  Nor- 


•  See  note  page  175. 

t  In  Treaties  marked  thus  t,  there  is  in  the  English  text  an  inclusive  reference 
to  the  definition  of  the  crime  in  the  foreign  code. 
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Extradition  Crimes.  Treaties*  in  which  each  Crime  is  comprised. 


**  way,  cases  in  which  the  crime  is  not 
'*  accompanied  by  aggravating  circum* 
"stances  according  to  the  law  of  that 
"country." 
Uruguay. — Add,  **  the  quantity  or  value  of 
'*  which  shall  be  preater  in  amount  than 
**;f2CX>  sterling. 
Crimes  by  bankrupts  against     All  Treaties,  except  United  States. 

bankruptcy  law.  '*  Bankruptcies  subject   to   criminal   pro- 

I  "  secution  accordmg  to  the  laws  applic- 

*  *  able  thereunto.  *'    Brazil. 
"  Fraudulent  bankruptcy."    Italy. 
"  Crimes  against  bankruptcy  law  which  by 
'*  the  Netherlands  penal   law    are  con- 
*'  sidered  as  fraudulent  bankruptcy 
Netherlands. 
**  Crimes  by  hankrupU  against  bankruptcy 
"  law."  Belgium,  Denmark,  Germany, t 
Sweden, 
'  **  Crimes     against     bankruptcy     law."' 

Austria, t    Colombia.  Eaiador,  France, 
Guatemala,  Hayti,  Luxemburg,  Mexico, 
Russia.  Salvador,  Spain,    Switzerland, 
Uruguay. 
Fraud  by  a  bailee,  banker,  '  All  Treaties,  except  Netherlands. 

agent,  factor,  trustee,  or  Brazil. — "Malversation    or    fraud    com- 

director,  or  meml^er  or  "  mitted,  &c," 

public    officer     of    any  Italy. — "  Fraud,  abstraction,  or  unlawful 

company  made  criminal  "  appropriation    l>y   a    bailee,    banker, 

by  any  Act  (/aw)  for  the  "agent,    factor,    trustee,   director,    or 

time  l)eing  in  force.  "member,  or  officer  of  any  public  or 

"private  company  or  house  of  com- 
"merce." 
As  regards  the  Netherlands,  seethe  defini- 
tion of  "obtaining  by  false  pretences" 
above. 
,  United  States. — "made  criminal  by  the 

"  la7vs  of  both  countries ^ 

Rape  I  All  Treaties. 

'  Brazil.  —  "  Rape  by  force  or  threats. " 

AMuction i  All  Treaties,  except  Netherlands. 

"Alxiuction  of  wiVwrr"    in   Guatemala, 
,  Luxemburg,  Salvador,  Spain,   Switzer- 

I  land,  Uruguay. 

In  all  others.—"  Abduction. " 

Child-stealine         j  All  Treaties,  except  Netherlands. 

Burglary  and  house- break-  ^  All  Treaties,  except  Brazil  and  Netherlands, 
ing.  Brazil. — "  House-breaking   with  intent  to 

'  steal  or  to  commit  other  crimes.** 

Italy,  t 
I  As  regards  the  Netherlands,  see  definition 

I  of  larceny  above. 

*  See  note  page  175.  t  ^^^  note  page  176. 
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Extradition  Crimes. 


Arson 


Robbery  with  violence 


Threats  by  letter  or  other- 
wise with  intent  to 
extort. 


Crimes  committed  at  sea  ; — 

{a.)  Piracy  by  the  law 
of  nations. 


Treaties*  in  which  each  Crime  is  comprised. 


United  States. — **  Burglary,  housebreaking 
or  shopbreaking. " 
All  Treaties. 

Brazil. — *'  Crimes  resulting  from  the  act  of 
*'  wilfully  setting  fire  to  a  house  or  to 
'*  buildings  connected  therewith,  to  the 
**  prejudice  of  another." 
All  Treaties,  except  Netherlands. 

Austria.—  **  Robbery  with  violence,  or  with 
"menaces." 

Belgium. — **  Robbery  with  violence  (in- 
'*  eluding  intimidation)." 

United  SUtes.— "  Robbery." 

As  regards  the  Netherlancis,  see  the  defini- 
tion of  larceny  above, 
All    Treaties,     except     Brazil,    Netherlands, 
United  States,  and  Uruguay. 

Sweden. — "  Threats  by  letter  or  otherwise 
'*  with  intent  to  extort,  except,  as  regards 
**  Norway,  cases  in  which  this  crime  is 
"not  punishable  by  the  laws  of  that 
"country." 

{a.)  All  Treaties,   except  Austria,    Germany, 

Luxemburg,     Netherlands,     Sweden,     and 

Switzerland. 

France. — "{«.)  Any  act  of  depredation  or 

*'  violence  by  the  crew  of  a  British  or 

"  French  vessel  against  another  British 

**  or  French  vessel,  or  by  the  crew  of  a 

"foreign  vessel,  not    provided  with  a 

"  regular  commission,  against  British  or 

"  French  vessels,  their  crews  or  their 

"  cargoes. 

**  (?  )  The  fact  by  any  person,  being 
"  or  not  one  of  the  crew  of  a  vessel,  of 
"  giving  her  over  to  pirates. 

**  (r.)  The  fact  by  any  person,  being 
"  or  not  one  of  the  crew  of  a  vessel,  of 
"  taking  possession  of  such  vessel  by 
**  fraud  or  violence." 
Italy. — •*  Piracy  according  to  international 
"law,  when  the  pirate,  a  subject  of 
"neither  of  the  High  Contracting 
"  Parties,  has  committed  depredations 
"on  the  coasts,  or  on  the  high  seas,  to 
"  the  injury  of  citizens  of  the  requiring 
"  party,  or  when,  being  a  citizen  of  the 
"  requiring  party,  and  having  committed 
"acts  of  piracy  to  the  injury  of  a  third 
"state,  he  maybe  within  the  territory 

Su  note  page  175. 
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Extradition  Crimes. 


{d,)  Sinking  or 

destroying  a  vessel 
at  sea,  or  attempting 
or  conspiring  to  do 


(r.)  Assault  on  board 
a  ship  on  the  high 
seas,  with  intent  to 
destroy  life  or  to 
do  grievous  bodily 
harm. 

[ei,)  Revolt,    or    con- 
spiring to  revolt,  by 
two  or  more  persons 
on  board  a  ship  on 
the  high  seas  against 
the  authority  of  the 
master. 
Extradition  Act,  1873. 
Kidnapping  and  false  im- 
prisonment. 


Perjury  and  subornation  of 
peigury,  whether  under 
common  or  statute  law. 


Indictable  offences  under 
the  Larceny  Act,  1861 
(24  &  25  Vict,  c,  96), 
and  amending  or  substi- 
tuted Acts. 


Treaties*  in  which  each  Crime  is  comprised. 


•*  of  the  other  party,  without  being  sub- 
ejected  to  trial." 
7VrA.:y.t— United  States. 
{d.)  All  Treaties,  except  Luxemburg,  Nether- 
lands, and  Switzerland. 
Austria,     Brazil,     Germany,    Italy,    and 

Sweden  omit  '*or  conspiring," 
United  States. — **  Wrwigftdly  sinking  or 
* '  destroying  a  vessel  at  sea,  or  attempting 
"to  do  so.  *^ 
(f.)  All  Treaties,  except  France,  Luxemburg, 
Netherlands,  and  Switzerland. 

United  States.— Omit  •*  to  destroy  life  or." 


(//.)  All  Treaties,  except  Luxemburg,  Nether- 
lands, and  Switzerland. 

Brazil  omits  **  or  conspiring  to  revolt." 
Sweden. — Add  "except,  as  regards  Nor- 
"  way,  conspiracy  to  revolt." 


Austria,  Colombia,  France,  Guatemala  Luxem- 
burg, Mexico,  Russia,  Salvador,  Spain, 
Uruguay. 

Belgium,  Switzerland,  and  United  States. — 
Kidnapping  only. 

Hayti. — False  imprisonment  only. 

Penury  and  Subornation  of  Perjury, — Austria, 
Belgium,  Colombia,  France,  Guatemala, 
Ilayti,  Luxemburg,  Mexico,  Russia,  Salvador, 
Spain,  Switzerland,  United  States. 

Perjury,  — Netherlands. 

Obtaining  valuable  securities  by  false  pretences ^ 
Colombia,  France,  Guatemala,  Luxemburg, 
Mexico,  Salvador,  Spain,  Uruguay, 

Uruguay. — Add  **  the  quantity  or  value 
"of  which  shall  not  exceed  £200 
"steriing." 

Receiving  any  money,  valuable  security,  or 
other  property  f  knowing  the  same  to  have 
been  stolen,X — Belgium,   Colombia,  France, 


♦  See  note  page  175. 

t  "Piracy"  in  the  Treaty  of  1842  with  the  United  States  was  held  (In  re 
Teman,  9  Cox,  C.  C.  522)  10  mean  acts  of  piracy  so  constituted  by  municipal  law, 
not  piracy  by  the  law  of  nations.  "  Piracy  by  the  law  of  nations  "  is  included  in 
the  new  Convention  with  the  United  States. 

X  In  most  of  the  Treaties  in  which  "  receiving"  is  not  included  in  the  list  of 
offences,  the  extradition  of  persons  guilty  of  this  offence  might  be  obuined  on 
the  charge  of  being  accessories  to  larceny,  &c.,  after  the  fact. 

M 


Extradition  Crimes. 


IiuHctable  offences  under 
24  &  25  Vict.  c.  97,  and 
amending  or  substituted 
Acts. 


Indictable  offences  under 
24  Sc  25  Vict.  c.  98,  and 
amending  or  substituted 
Acts. 

Indictable  offences  under 
24  &  25  Vict.  c.  99,  and 
amending  or  sul^tituted 
Acts. 

Indictable  offences  under 
24  &  2^  Vict.  c.  100. ,  and 
amending  or  substituted 
Acts. 
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Treaties*  in  which  each  Crime  is  comprised. 


Guatemala,  Mexico,  Salvador,  United  States, 
Uruguay. 
Dii/o,   embezzled.'  Belgium,    France,    United 

States. 
Ditto,  unlawfully  obtained , — Colombia,  France, 
Guatemala,  Luxemburg,  Mexico,  Salvador, 
Spain,  Uruguay. 

Uruguay. — "  Receiving  any  money,  valu- 
**  able  security,  or  other  property,  know- 
"  ing  the  same  to  have  been  feloniously 
**  stolen,    or  unlawfully    obtained,   the 
**  quantity  or  value  of  which  shall  not 
"  exceed  jf  200  sterling." 
Ditto,  fraudulently  obtained. — United  States. 
Malicious  injury  to  property  if  suck  offence  be 
indictable.  —  Austria,    Belgium,    Colombia, 
France,    Guatemala,     Hayti,     Luxemburg, 
Mexico,   Russia,    Salvador,    Spain,    Swit7.- 
erland,  Uruguay. 

Uruguay. — **  Malicious  injury  to  properly, 
**  if  such  offence  be  indictable  and 
**  punishable  with,  one  year's  imprison- 
•*ment  or  more." 


Knowingly  making  without  lawful  authority 
any  instrument,  tool,  or  engine  adapted  and 
intended  for  the  counterfeiting  of  coin  of  the 
reaim. — Colombia,  Guatemala,  Luxemburg, 
Mexico,  Salvador,  Spain,  Uruguay. 

Abandoning  children ;  exposing  or  unlawfully 
detaining  them. — Belgium,  France,  (iuate- 
mala,  Luxemburg,  Salvador,  Spain. Uruguay. 

Any  malicious  act  done  with  inteitt  to  endanger 
the  safety  of  any  person  in  a  railway  train. 
— Belgium,   Colombia,  France,   Guatemala, 
Luxemburg,     Mexico,      Salvador,      Spain, 
Uruguay. 
Colombia,  Mexico. — "Any  person  travel - 
"  ling  or  being  upon  a  railway." 
Waunilingor  inflictittg  grievous  bodily  hann. — 
Colombia,  France,  Guatemala.   Luxemburg, 
Mexico,  Russia,  Salvador,  Spain,  Uruguay. 
Colombia,  Mexico,  and  Russia. — ^*  At'ali- 
"  cious  wounding  or  inflicting  grievous 
"bodily  harm." 
Uruguay. — Add  **  When  such  acts  cause 
"  permanent   disease  or  incapacity   for 


See  note  page  175. 
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Kxtradition  Crimes. 


Treaties*  in  which  each  Crime  is  comprised. 


Any  indictable  offence  under 
the  laws  for  the  time 
being  in  force  in  relation 
to  Bankruptcy. 

36  and  37  Vict.  c.  88. 
s.  27. 

OBcnces  against  the  Slave 
Trade  Act,  1873,  ^^^ 
enactments  with  which 
that  Act  is  construed  as 
one      or      otherwise     in 


'*  personal  labour,  or  the  absolute  loss  or 
**  privation  of  a  member  or  organ." 
Assault    occasioning   tutual    bodily    harm,  — 

Colombia,  Mexico. 
Assaulting  a    magistrale    or  peace  or  public 
officer,  —  France,    Guatemala,   Luxemburg, 
Salvador,  Spain. 
AggravcLted  or  ifuiecent  assault,  —  Belgium, 
Cruatemala,    Luxemburg,    Salvador,    Spain, 
Uruguay. 
Indecem  assault, — Colombia,  Mexico,  Russia, 

.Spain. 
Indecent  assault,  acts  of  indecency^  or  even  with- 
out  violence,  upon  the  person  of  a  girl  under  2 1 
years  of  at^e, — France. 
Carnal  ktwwledge  of  a  girl  under  the  age  of  \o 
I      years.     Carnal  knowledge  of  a  girl  above  the 
I      ^S^  of  10  yectrs  and  under  the  age  of  12 
years.     Indecent  assault  upon  any  female,  or 
any  attempt  to  have  carnal  knowledge  of  a  girl 
under  the  age  of  12  years, — Belgium,  Guate- 
mala, Luxemburg,  Salvador,  Uruguay. 
Unlawful  carnal  knowledge,  or  any  attemft  to 
j       have   unlawful  carnal  knowledge  of  a  girl 
'      under  the  age  of  16.— Colombia,   Mexico, 
Russia,  Spain. 
Mexico  and  Russia. — Omit  "unlawful." 
Colombia    and    Mexico.— Add,   **  If   the 
**  evidence  produced  justifies  committal 
"for  those    crimes    according    to    the 
•*  laws  of  both  the  contracting  parties." 
'  Bigamy, — Belgium,  Colombia,  France,  Guate- 
mala, Luxemburg,  Mexico,  Salvador,  Spain, 
I       Uruguay. 

.  Administering  drugs  or  using  instruments 
with  intent  to  procure  the  miscarriage  of 
women,  —  Belgium,  Colombia,  Guatemala, 
Luxemberg,  Mexico,  Russia,  Salvador,  Spain, 
Uruguay. 
Abortion. — France. 

Above,  under  the  head  of  **  Crimes  by  bank- 
**  rupts  against  bankruptcy  law,"  it  will  be 
seen  that  13  of  the  Treaties  extend  to  all 
*^  crimes  against  bankruptcy  /aw  "  (whether 
committedby  a  bankrupt  or  not). 


Dealing  in  slaves  in  such  manner  as  to  con- 
stitute a  criminal  offence  against  the  laws  of 
both  States. — Colombia,  France,  Guatemala, 
Mexico,  Russia,  Salvador,  Spain,  Uruguay. 


See  note  page  175. 
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Extradition  Crimes. 


connection  with  the  Slave 
Trade. 


Treaties*  in  which  each  Crime  is  comprised. 


Crimes  and  offences  against  ike  laws  of  both 
coutttries  for  the  suppression  of  slavery  and 
slave  trading, — United  States. 


Treaties  having    a    clause  including^ 
participation  in  any  of  the  crimes  in 
the  list,  provided  such  participation 
be  punishable  by  the  laws  ol  both 
parties. 

Treaties    having  a  clause    expressly  "j 
restricting  surrender  to  crimes  pun-  >  Belgium, 
ishable  by  the  law  of  both  parties ;    3 

or  by  the  laws  of  the   surrendering  C  pen^^rk 

P^'^y-  I  Ecuador. 

Treaties  having  a  clause  providing  for  ^ 
optional  surrender   in  the  case  of 
any  other  crime  for  which  by  the 
laws  of  both  parties  extradition  can 
be  granted. 


All   Treaties,   except    Denmark  and 

Ecuador. 
In  Italy  it  is  limited  to  ' 

before  \\itidxx:' 


*  accomplices 


Colombia. 

Mexico. 

Russia. 


Provisions  of  the  Extradition  Treaties  as  to  the  Documents  to 

BE  sent  in  support  OF  A  DEMAND  BY  THE  ENGLISH  GOVERNMENT 

FOR  THE  Extradition  of  an  Accused  Person. 


Austria 


Belgium 


Article  IX.  To  the  requisition  for  the  sur- 
render of  an  accused  person  there  must  be 
attached  a  warrant  issued  by  the  competent 
authorities  of  the  State  which  demands 
extradition,  and  such  proofs  as  would, 
according  to  the  laws  of  the  place  where  the 
accused  was  found,  justify  his  arrest  if  the 
crime  had  been  committed  there. 

Article  XII.  The  extradition  shall  take  place. 
.  .  .  only  if  the  evidence  be  found 
sufficient,  according  to  the  laws  of  the  State 
applied  to,  to  justify  the  committal  of  the 
prisoner  for  trial  in  case  the  crime  had  been 
committed  in  the  territory  of  the  said  State. 

Article  III.  The  requisition  for  the  surrender 
shall  be.  .  .  accompanied  by  a  warrant 
of  arrest  or  other  eauivalent  judicial  docu- 
ment issued  by  a  juage  or  magistrate  duly 
authorised  to  take  cognisance  of  the  acts 
charged  against  the  accused  in  Great  Britain, 
together  with  duly  authenticated  depositions 
or  statements  taken  on  oath  or  upon  solemn 
afifirmation  before  such  judge  or  magistrate, 
clearly  setting  forth  the  said  acts  and  con- 
taining a  description  of  the  person  claimed 
and  any  other  particulars  which  may  sen-e 
to  identify  him. 

♦  See  note  page  175. 
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Brazil 


Colombia. 
Denmark . 


Ecuador 


Franck 


Article  IX.  A  requisition  for  extradition  .  . 
must  be  accompanied  by  the  warrant  of 
arrest  issued  by  the  competent  authority  of 
the  State  applying  for  it,  and  by  such 
evidence  as,  according  to  the  laws  of  the 
place  where  the  accused  is  found,  would 
justify  the  arrest  if  the  crime  was  there 
committed. 

Article  XI.  The  extradition  shall.  .  .  only 
be  carried  out  when  the  evidence  has  l)een 
found  sufficient,  according  to  the  laws  of 
the  country  applied  to,  for  subjecting  the 
prisoner  to  trial  if  the  crime  had  been  there 
committed. 

Articles  VIII.  and  IX.  Same  terms  as  in 
German  Treaty  (below). 

Article  III.  The  requisition  for  the  surrender 
shall  be.  .  .  accompanied  by  (i)  a  war- 
rant for  the  arrest  of  the  accus^,  issued  by 
a  judge  or  magistrate  duly  authorised  to 
take  cognisance  of  the  acts  charged  against 
him  in  Great  Britain ;  (2)  duly  autnenti- 
cateil  depositions  or  statements  taken  on 
oath  before  such  judge  or  magistrate, 
clearly  setting  forth  the  acts  on  account  of 
which  the  fugitive  is  demanded  ;  and  (3)  a 
description  of  the  person  claimed,  and  any 
other  particulars  which  may  serve  to  identify 
him. 

Article  III.  The  requisition  for  the  surrender 
shall  be.  .  .  accompanied  by  a  warrant 
for  the  arrest  of  the  accused,  issued  by  a 
judge  or  magistrate  duly  authorised  to  take 
cognisance  of  the  acts  charged  against  him 
in  Great  Britain,  together  with  duly 
authenticated  depositions  or  statements 
taken  on  oath  before  such  judge  or  magis- 
trate, clearly  setting  forth  the  said  acts,  and 
a  description  of  the  person  claimed,  and 
any  other  particulars  which  may  serve  to 
identify  him.  .  If  the  evidence  to  be 
produced  shall  be  such  as  to  justify,  accord- 
mg  to  the  laws  of  Ecuador,  the  committal  for 
trial  of  the  prisoner,  if  the  crime  of  which 
he  is  accused  had  been  committed  in  Ecua- 
dor, the  police  magistrate  shall  commit 
him,  &c. 

Article  VI.  The  ambassador.  .  .  shall 
send.  .  .  in  support  of  each  demand  for 
extradition  an  authenticated  and  duly 
legalised  copy.  .  .  of  a  warrant  of  arrest 
against  a  person  accused,  clearly  setting 
forth  the  nature  of  the  crime  or  offence  on 
account  of  which  the  fugitive  is  being  pro- 
ceeded against.  The  judicial  document 
thus  produced  shall  be  accompanied  by  a 
description  of  the  person  claimed,  and  by 
any  other  information  which  may  serve  to 
identify  him. 
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Germany  .. 


Guatemala 
Hayti 
Italy 
Luxemburg 


Mexico     ... 
Netherlands 
Russia 
Salvador  ... 
Spain 


Sweden  and  Norway  , 
Switzerland 


Article  VIII.  The  requisition  for  the  extradi- 
tion of  an  accused  person  must  be  accom- 
panied by  a  warrant  of  arrest  issued  by  the 
competent  authority  of  the  State  requiring 
the  extradition,  and  by  such  evidence  as, 
according  to  the  laws  of  the  place  where  the 
accused  is  found,  would  justify  his  arrest  if 
the  crime  had  been  committed  there. 

Article  X.     The  extradition  shall  take  place 

only  if  the  evidence  produced  be 

found  sufficient,  according  to  the  laws  of 
State  applied  to,  to  justify  the  committal  of 
the  prisoner  for  trial  in  case  the  crime  had 
been  committed  in  the  territory  of  the  said 
State. 

Articles  VIII.  and  XI.  Same  terms  as  in  Ger- 
man Treaty. 

Articles  VIII.  and  X.  Same  terms  as  in  Ger- 
man Treaty. 

Articles  IX.  and  XIII.  Same  terms  as  in  Cier- 
man  Treaty. 

Articles  VII.  Same  terms  as  in  Article  VIII. 
of  the  German  Treaty. 

Article  IX.     The  surrender  shall  take  place 

only  if  the  evidence  produced  be 

found  sufficient  according  to  the  laws  of  the 
State  applied  to. 

Articles  VlII.  and  XI.  Same  terms  as  in 
German  Treaty. 

Articles  VIII.  and  X.  Same  terms  as  in 
Luxemburg  Treaty. 

Articles  VIIi.  and  XII.  Same  terms  as  in 
German  Treaty. 

Articles  VIII.  and  XL  Same  terms  as  in  Ger- 
man Treaty. 

Article  V.     The  diplomatic  representative  of 

Great  Britain  will  send with  the 

demand  for  extradition,  an  authenticated  and 

legalised  copy of  the  warrant  of 

arrest  against  the  person  accused,  clearly 
showing  the  crime  or  offence  for  which  oto- 
ceedings  are  taken  against  the  fugitive.  This 
judicial  document  shall  be  accompanied,  if 
possible,  by  a  description  of  the  person 
claimed,  and  any  other  information  or  par- 
ticulars that  may  serve  to  identify  him. 

Articles  VIII.  and  IX..  Some  terms  as  in  Ger- 
man Treaty. 

Article  VI.  The  requisition  for  the  extradition 
of  an  accused  person  must  be  accompanied  by 
an  authentic  copy  of  the  warrant  of  arrest 
issued  by  a  competent  official  or  magistrate, 
clearly  setting  forth  the  crime  or  offence  of 
which  he  is  accused,  together  with  a  properly 
legalised  information  setting  forth  the  facts 
and  evidence  upon  which  the  warrant  was 
granted. 

The  requbition  must  also  be  accompanied 
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United  States 


Uruguay 


bv  a  description  of  the  person  claimed,  and, 
if  it  be  possible,  by  other  information,  and 
particulars  which  may  serve  to  identify  him. 

Provided  that  this  shall  only  be  done  upon  such 
evidence  of  criminality  as,  according  to  the 
laws  of  the  place  where  the  fugitive  or  person 
so  charged  shall  be  found,  would  justify  his 
apprehension  and  commitment  for  trial,  if 
the  crime  of  offence  had  there  been  com- 
mitted. 

Article  VI.      The   diplomatic   representative 

shall  address with  the 

demand  for  extradition,  an  authentic    and 

legalised  copy of  the  mandate  of 

arrest  issued  by  competent  authority,or  other 
documents  of  the  same  legal  force,  afi;ainst 
the  accused  person,  setting  forth  clearly  the 
crime  or  offence  on  account  of  which  pro- 
ceedings are  being  taken  against  the  fugitive. 
These  judicial  documents  shall  be  accom- 
panied,  if  possible,  by  a  description  of  the 
person  claimed,  and  by  anv  other  informa- 
tion or  intelligence  whicn  may  serve  to 
identify  such  person. 
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The  Executive  Council  present  herewith  the  accounts  of  the 
Association  for  the  past  two  years. 

The  Council  has  to  record  the  loss  by  death  of  a  number  of 
valued  members,  of  whose  names  a  list  is  appended.  It  is  impossible 
to  pass  without  special  mention  the  name  of  the  regretted  Sir  Charles 
Butt,  judge  of  the  English  Admiralty  Court,  who  was  President  of 
the  Society  from  1887  to  1889,  ^^d  in  that  capacity  pronounced  a 
valuable  inaugural  address  at  the  London  Conference.  He  was  ever 
ready  to  assist  the  Association  by  his  presence  at  its  Council 
Meetings,  and  by  his  advice. 

On  behalf  of  the  Council, 

JOSEPH  G.  ALEXANDER, 

Hon.  Gen.  Sec. 


OBITUARY. 

Since  August^  i8go. 

Sir  E.  A.  Grattan,  late  H.B.M.  Consul-General,  Antwerp. 

Chevalier  de  M  oiler,  London. 

Hon  John  Jay,  New  York. 

Aw.  Cav.  Cesare  Norsa,  Milan. 

Chas.  F.  Wreaks,  New  York. 

Rev.  Dr.  Tyler,  London. 

Dr.  Gustavus  Getz,  Frankfurt-on- Maine. 

Dr.  John  Wilckens,  Bremen. 

Professor  Charles  G.  Kcenig,  Bern. 

Right  Hon.  Sir  Chas.  Parker  Butt,  London. 

A.  Demeur,  Brussels. 

Christian  Schmidt,  Bremen. 

Dr.  von  Bojanowski,  Berlin. 

Professor  Emile  de  Lavelaye,  Li^ge. 

Paul  David,  Paris. 

Leopold  de  Wael,  late  Bourgmestre,  Antwerp. 

Vicomte  de  Ourdm,  Pau. 

H.  W.  Freeland,  Chichester. 
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